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EDITOR'S  PREFACE. 


The  Editor,  in  presenting  liis  work  to  the  profession  and  the 
public,  feels  it  proper  to  state  that  it  was  undertaken  at  the  in- 
stance of  the  owners  of  the  Meteor,  who  have  directed  that  no 
pains  should  be  spared  to  give  the  most  full  and  accurate  report 
of  all  the  legal  proceedings. 

In  preparing  that  part  of  the  first  volume  subsequent  to  the 
one  hundred  and  thirty-second  page,  the  editor  has  had  the  as- 
sistance of  a  copy  of  the  testimony,  exhibits,  and  record,  as 
printed  for  the  use  of  the  Circuit  Court  on  appeal.  In  pre- 
paring the  earlier  portion  of  the  volume  he  was  obliged  to  rely, 
for  the  most  part,  upon  the  reports  printed  in  the  New  York 
World,  which  were  based  upon  the  notes  of  a  stenographer. 
In  some  instances,  as  in  the  case  of  the  arguments  on  the  ques- 
tion of  bonding,  the  stenographer's  report  itself  was  placed  in 
his  hands.  The  opening  statement  of  Mr.  Webster  on  the  merits, 
and  the  decision  of  Judge  Betts,  are  given  as  printed  by  authority. 

In  the  second  volume,  the  hearing  on  appeal  is  taken  from  the 
stenographic  report,  the  arguments  of  counsel  from  authorized 
pamphlet  issues,  and  the  decision  of  the  Circuit  Court  from  the 
Boston  Daily  Advertiser. 

The  materials  being  thus  authentic,  the  Editor  feels  that  for  any 
inaccuracy  he  alone  is  to  be  held  responsible.  He  hopes  that  he 
has  Mien  into  no  errors  of  sufficient  importance  to  materially 
impair  the  value  of  the  Report. 

The  importance  of  the  questions  of  law  raised  in  this  case 
can  hardly  be  overestimated,  and  the  able  arguments  of  counsel 
upon  those  questions,  give  it  a  permanent  value.  The  case  was, 
however,  finally  decided  on  the  ground  that  the  evidence  offered 
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by  the  government  vfBs  insufficient  to  show  a  sale  of  the  Meteor 
to  Chile  at  New  York,  or  an  intended  sale  to  her  at  Panama  or 
elsewhere,  and  that,  in  consequence,  it  could  not  criminate  the 
ship  or  her  owners,  upon  any  view  of  the  law. 

A  summary  of  the  evidence  is  appended,  prepared  by  the  Editor ; 
but  for  a  connected  statement  of  the  facts  in  the  case,  some  of  the 
most  important  of  which  do  not  come  within  the  scope  of  a  mere 
report  of  the  legal  proceedings,  the  reader  is  referred  to  the 
prefatory  statement  of  the  owners. 

The  Editob. 


SUMMARY  OF  EVIDENCE. 

BY  THE  EDITOB. 

1st.  The  Mefceor  was  a  fast  steamer,  built  for  pursoit  of  Con- 
federate privateersy  pierced  for  and  capable  of  carrying  gons,  but 
also  suitable  for  a  transport  or  for  ordinary  commercial  purposes. 
Not  being  purchased  by  the  United  States,  owing  to  the  sudden 
close  of  the  rebellion,  she  was  employed  for  a  time  as  a  packet  and 
in  carrying  troops  between  New  York  and  New  Orleans.  A 
letter  from  R.  B.  Forbes,  one  of  the  owners,  to  a  Mr.  Schmidt, 
dated  September  13, 1865,  was  put  into  the  case,  describing  her 
characteristics  as  above,  and  saying  he  was  open  to  an  offer.  It 
also  appeared,  independently  of  this  letter,  that  she  had  been  for 
sale  since  the  close  of  the  war. 

2d.  At  some  time  not  fixed,  but  before  news  of  the  war  de- 
clared by  Spain  against  Chile,  on  September  25th,  1865,  the  Chil- 
ian Minister  visited  the  Meteor  at  the  invitation  of  Mr.  Jerome, 
one  of  the  equitable  owners,  '*  who  thought  the  occasion  might 
turn  up ''  when  Chile  might  want  to  buy  her. 

8d.  Rogers,  Chilian  Consul,  and  Mackenna,  Chilian  Confi- 
dential Agent,  were,  between  November  19th,  1865,  and  the  date 
of  seizure,  January  23d,  1866,  busy  with  various  projects  against 
Spain,  among  others  that  of  purchasing  vessels  and  ordnance 
for  war  purposes,  and  were  particularly  desirous  of  buying  the 
Meteor. 

4th.  Through  different  parties  negotiations  were  twice  opened 
with  the  owners  or  their  agent  Mr.  Cary,  for  her  purchase  by 
Chile,  but  it  does  not  appear  that  any  definite  offer  was  ever  made. 
Mr.  Cary  speaks  of  want  of  money  as  having  caused  the  failure 
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of  the  first  negotiation,  and  the  last  negotiation  broke  off|  firom  the 
same  cause  apparentlji  about  the  middle  of  December. 

5th.  McNichols,  a  claim  agent,  Conkling,  a  bounty  broker,  with 
Byron,  a  nondescript,  and  Nichols,  an  ex-volunteer  navy  officer, 
had  acted  on  behalf  of  Rogers  in  the  second  attempt  to  affect  a 
purchase  of  the  Meteor  on  behalf  of  Chile ;  the  first  three  in  hopes 
of  a  percentage,  the  last  in  hopes  of  a  command  under  a  priva- 
teer's commission,  and  they  had  employed  as  broker  Mr.  Charles 
L.  Wright ;  and  all  these  parties  we«  much  chagrined  at  the  fiulni« 
of  their  scheme.  Their  various  conferences  between  themselves 
are  given  at  great  length.  Rogers  was  anxious  to  get  some  capi- 
talist to  advance  the  necessary  funds,  his  repayment  to  be  con- 
tingent on  the  success  of  the  enterprise,  and  thought  that  if  this 
could  be  done,  Mackenna  would  run  one  third  the  risk ;  that 
Mackenna  wanted  the  vessel  delivered  outside  of  Sandy  Hook. 
Wright  told  Rogers  he  did  not  think  a  vessel  aimed  as  the  Me- 
teor was  could  be  got  out  of  New  York. 

6th.  A  day  or  two  before  the  seizure,  these  adventurers  suspect- 
ing, as  it  seems,  that  the  Meteor  had  been  sold  to  Chile  without 
their  agency,  applied  to  Rogers  (with  whom  and  not  with  Mac- 
kenna they  had  come  personally  in  contact  during  the  negotiations) 
for  information.  He  said  that  **  he  knew  nothing  about  it,"  and 
^'  personally  had  nothing  to  do  with  it "  ;  that  **  he  believed  Mac- 
kenna had  made  some  arrangement  for  the  Meteor ;  that  he  un- 
derstood the  Meteor  was  to  clear  next  week  for  Panama,  that  she 
was  to  go  to  Panama,  and  there  she  was  to  be  turned  over  and 
change  commands " ;  that  *'  Mackenna  had  done  his  business 
through  other  brokers,  and  they  thought  they  had  got  a  good  bar- 
gain in  the  Meteor,  because  they  had  got  750  tons  of  coal  in  the 
contract ;  that  he  had  no  doubt  Mackenna  was  getting  a  commit- 
Bwn  on  her,  &c." 

Upon  this  Byron  appears  to  have  informed  against  the  vessel, 
thus  entitling  himself  and  perhaps  his  fellows  to  one  half  the  value 
of  the  ship  in  case  of  forfeiture. 

7th.  In  the  mean  time  Nichols  called  on  Mackenna,  and  told  him 
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he  supposed  the  Meteor  was  off.  He  shrugged  his  shoulders,  and 
said  '^  he  did  not  know  she  was,"  and  when  taken  to  task  on  the 
ground  of  his  having  given  appointments  to  rebels,  and  left 
Nichols  unprovided  for,  he  said,  **  Wait,  wait,  there  may  be  a 
chance  yet  to  ship." 

8th.  There  were  upon  the  Meteor,  at  the  time  of  her  seizure, 
12  rifled  carbines  (which  R.  B.  Forbes  had  ordered  to  be  put  on 
the  rack),  a  smaU  package  of  rifle  cartridges,  and  five  and  a  half 
boxes  of  ammunition  for  Parrott  guns  ;  she  had  originally  carried 
two  Parrott  guns,  but  they  had  been  taken  on  shore  and  stored 
sometime  before  the  seizure.  After  the  seizure,  the  captain  re- 
quested the  Deputy  Marshal  who  was  in  charge,  to  allow  these 
boxes  to  be  carried  on  shore,  saying  that  they  had  been  over- 
looked ;  and  on  being  told  that  this  could  not  be  done,  asked  him 
to  make  a  note  of  the  request,  but  to  say  nothing  about  it. 

9th.  The  Meteor  cleared  for  Panama,  a  voyage,  at  the  shortest, 
of  60  days  for  a  fast  steamer.  Her  manifest  showed  no  cargo  but 
*^  fuel  and  provisions."  She  had  on  board  six  months*  provisions, 
part  of  which  were  marked  "  reserved  stores,"  and  760  tons  of 
coal  in  bins  and  bags  ;  her  crew  was  57  men. 

10th.  A  laborer  engaged  in  loading  cargo  told  Nichols,  who  had 
visited  the  ship  a  day  or  two  before  her  seizure,  that  she  was  going 
to  Chfle,  but  the  man  himself  was  not  produced. 

11th.  R.  B.  Forbes,  who  was  on  board  on  this  occasion,  in  re- 
ply to  Nichols,  who  said  she  was  bound  to  Chile,  stated  she  was 
cleared  for  Panama,  or  was  bound  for  Panama,  witness  could  not 
say  which ;  and  afterwards,  upon  Nichols  saying  to  him  in  loud 
tones,  while  crossing  the  ferry,  that  he  had  expected  to  have  com- 
mand if  the  vessel  went  to  Chile,  told  him  that  he  ought  not  to 
speak  quite  so  loud  in  public  about  such  matters. 

12th.  The  mate  of  the  vessel  said  he  ^^  was  going  to  Panama, 
had  signed  papers  for  a  year,  but  calculated  to  be  back  in  New 
York  in  three  months  from  the  time  he  left."  The  mate  was  not 
called  to  the  stand. 

18th.  Captain  Eemble  of  the  Meteor  was  twice  at  Mackenna's 
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house  to  see  Mr.  Hunter  (Mackenna's  interpreter),  with  whom 
he  had  had  a  previous  acquaintance  ;  stayed  ahout  an  hour  at  each 
interview,  and  on  those  occasions  Mackenna  was  present ;  when 
this  was,  does  not  appear.  Hunter  also  twice  visited  the  Meteor, 
the  first  time  with  two  Chilian  gentlemen. 

14th.  Nichols  testified  that  he  had  conver^d  with  Captain 
Kemble  of  the  Meteor  on  the  subject  of  her  going  out  to  Chile, 
and  that  Captain  Kemble  had  said  that,  if  she  went  out,  he  ex- 
pected to  take  her  out  and  deliver  her  over  to  some  other  officer 
or  ^*  fighting  captain."  Captain  Kemble,  who  was  in  court,  was 
not  examined. 

15th.  One  Ramsay  testified  to  a  contract  between  himself  and 
Mackenna  for  furnishing  torpedo-boats  to  Chile,  and  there  was 
formal  proof  of  the  declaration  of  war  by  Chile  against  Spain,  the 
peaceful  relations  of  the  United  States  with  either  nation,  the 
commission  of  Rogers  as  consul,  &c. 

16th.  Jarvis,  a  deputy  from  the  Marshal's  office,  testified  that 
when  he  arrested  the  Meteor,  January  23,  1866,  she  was  getting 
ready  for  sea,  and  that  Captain  R.  B.  Forbes  was  then  on  board  ; 
and  that  he  remarked  that  he  was  sorry  that  he  missed  his  trip 
down  to  the  Narrows,  and  then  called  for  his  carpet-bag  and  took 
it  on  shore  with  him. 

This  was  all  the  evidence  in  the  case,  as  it  was  not  considered 
necessary  to  call  witnesses  for  the  defence. 

It  is  to  be  observed  that  very  much  of  the  testimony  was  ad- 
mitted against  the  objection  of  the  claimant's  counsel,  afterwards 
fully  sustained  by  Judge  Nelson,  that  it  was  hearsay  and  imma- 
terial. 
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While  undergoing  prosecution,  or,  as  they  think  it,  perseeidion, 
under  the  forms  of  law,  the  owners  of  the  Meteor  have  deemed 
it  unbecoming  to  obtrude  upon  the  public  any  statement  of  their 
case. 

The  issue  of  the  trial  which  terminated  on  the  9th  November, 
1868,  now  releases  them  from  a  forced  silence  of  nearly  three 
years;  and  they  take  the  first  opportunity  to  give  such  a  con- 
nected history  of  the  case  as  will,  together  with  an  authentic 
report  of  the  trial,  render  it  intelligible  to  the  public. 

The  Meteor  was  built  by  subscription,  for  the  purpose  of  offering 
her  to  our  government  for  the  pursuit  of  the  Alabama  and  other 
pirates  and  blockade-runners  then  preying  upon  our  commerce 
and  carrying  supplies  to  the  enemy,  in  defiance  of  our  more 
heavily  armed  ships  of  war. 

The  parties  interested  are  Wm.  H.  Aspinwall,  A.  A*  Low, 
L.  W.  Jerome,  P.  S.  Forbes,  of  New  York;  E.  B.  Ward  of  De- 
troit ;  Richard  S.  Rogers  of  Salem ;  M.  H.  Simpson,  and  James 
Lawrence,  the  executors  of  6.  Howland  Shaw,  John  Bayley,  James 
Davis,  W.  B.  Bacon,  John  G.  Cushing,  F.  W.  Tuckerman,  R. 
B.  Forbes,  and  J.  M.  Forbes,  of  Boston ;  who  are  represented  by 
the  two  last  as  owners  of  record. 

The  Meteor  was  a  steamer  of  1440  tons  register,  old  measure- 
ment, being  about  400  tons  larger  than  the  Alabama ;  and  when 
tested  by  the  Navy  Department,  made  the  best  time  between  the 
trial  buoys  off  Sandy  Hook  which  had  then  ever  been  made  by  any 
screw  ship^  being  one  or  two  miles  an  hour  faster  than  any  of  the 
rebel  cruisers ;  but  just  when  the  government  was  about  taking 
her,  the  fall  of  Fort  Fisher  rendered  her  no  longer  necessary  for 
her  original  purpose,  and,  after  two  or  three  voyages  in  the  trans- 
port and  merchant  service,  she  was  laid  up  and  offered  for  sale  in 
New  York  in  the  summer  of  1865. 

In  the  autumn  of  1865  Spain  made  war  upon  her  former  colo- 
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nies,  the  States  of  Chile  and  Peru,  whose  independence  she  had 
never  formally  acknowledged,  and  it  soon  became  known  that  the 
South  American  republics  wanted  ships. 

There  was  every  reason  why  the  owners  of  the  Meteor  should 
be  ready  to  sell  her  to  our  South  American  neighbors  whenever 
they  could  properly  and  lawAilly  do  so ;  but  the  circumstance^  were 
new,  and  the  managing  owners  did  not  feel  justified  in  relying 
either  upon  their  right  intentions  or  upon  the  knowledge  of  law 
familiar  to  merchants.  They  remembered  that  they  represented 
a  number  of  public-spirited -men,  some  of  them  among  the  largest 
suflTerers  by  the  Alabama's  piracies,  who  would  countenance  no 
approach  to  illegality  in  the  management  of  the  joint  property. 
They  therefore  sought  the  advice  of  counsel  distinguished  alike  for 
their  attainments  in  municipal  and  international  law  and  for  their 
integrity,  ability,  and  patriotism,  —  the  late  Governor  John  A. 
Andrew  and  George  Bemis,  Esq. 

They  were  advised  by  their  above-named  counsel,  that  the  right 
of  sale  of  ships  by  a  neutral  to  a  belligerent  had  been  carefully 
guarded  by  Congress  when  enacting  the  neutrality  laws,  had  been 
distinctly  aflBrmed  by  Judge  Story  and  Chief  Justice  Marshall  forty 
years  ago,  and  recognized  by  nearly  every  administration  since,  and 
especially  during  the  Crimean  War,  when  our  ships  were  exten- 
sively used  as  transports  by  the  Allies  without  even  a  complaint 
from  Russia,  with  whom  we  were  on  the  most  friendly  terms  ;  that 
they  might  lawfully  send  their  ship  out  for  sale  armed  or  unarmed, 
but  that,  if  fitted  out  armed,  she  might  be  stopped  by  the  President, 
and  bonds  required  in  double  her  value. 

As  each  day's  detention  of  such  a  ship  involved  a  loss  of  several 
hundred  dollars,  besides  legal  fees  and  expenses,  they  were  there- 
fore advised,  in  case  of  fitting  the  ship  for  sea,  to  take  out  the  two 
Parrott  guns  which  she  had  always  carried,  and  thus  remove  the 
only  possible  pretext  for  the  interference  of  our  government. 

After  several  futile  negotiations  for  her  sale  in  New  York,  — 
one  of  which  was  with  a  ship-broker  in  good  standing,  acting,  as 
afterwards  appeai'ed,  for  certain  bounty-brokers  and  intended  pri- 
vateersmen,  some  of  whom  were  trying  to  speculate  upon  the  ship 
without  capital  or  credit,  —  the  owners,  fiiiling  to  sell  her  at  home, 
fitted  the  ship  for  sea  on  their  own  account. 

It  was  their  intention  to  sell  her  wherever  they  could  properly 
do  so,  but  witli  the  most  stringent  determination  to  avoid  infringing 
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upon  our  own  laws  or  those  of  any  neutral  in  whose  ports  she 
might  find  shelter.  In  conformity  with  this  determination,  no  nego- 
tiation was  held  in  the  pursuance  of  this  purely  commercial  object 
without  the  express  approval  of  the  counsel  above  named. 

Thus  guided  by  able  counsel,  and  confident  in  the  regularity  of 
their  course,  they  expended  a  large  sum  in  outfits,  and  cleared 
their  ship  for  Panama,  from  the  port  of  New  York,  on  the  28d 
January,  1866. 

Among  other  stores  she  had  on  board  about  seven  hundred  and 
fifty  tons  of  coal,  being  about  twelve  and  a  half  tons  per  diem,  for 
her  proposed  voyage,  which  was  afterwards  argued  to  be  a  very 
suspicious  outfit  for  a  steamer  of  1400  tons  register,  but  which 
seemed  so  small  to  the  owners,  that  they  supplied  the  captain  with 
a  credit  on  Barings  to  buy  more  coal  on  his  outward  voyage. 

When  ready  for  sea,  with  Iier  crew  and  stores  on  board,  the 
Meteor  was  seized,  on  the  23d  January,  1866,  by  the  United  States 
Marshal,  at  the  instance  of  Spain,  upon  the  evidence,  so  called, 
or  affidavits,  of  some  of  the  disappointed  speculators  who  had 
failed  to  procure  her  for  their  own  privateering  purposes. 

Considering  the  character  of  the  parties,  and  the  rich  bait  of 
half  forfeiture,  or  wJiole  blackmail  money,  likely  to  influence 
them,  these  affidavits  of  their  belief  that  the  vessel  was  bound 
upon  an  illegal  voyage  ought  not  to  have  been  held  sufficient  to 
stop  a  ballast-lighter  half  a  day,  much  less  a  valuable  ship. 

When  individuals  libel  a  vessel  for  their  private  claims,  they 
are  liable  in  damages  for  any  detention  without  probable  cause. 
It  is  not  so  with  the  government. 

The  prosecuting  officers  of  the  United  States  are  intrusted  with 
enormous  powers  against  individuals,  which  powers  carry  with 
them  the  duty  of  exercising  the  greatest  discretion.  To  this  dis- 
cretion, appeal  was  immediately,  but  ineffectually  made. 

Not  believing  that  their  government,  for  whose  use  they  had  built 
the  ship  m  the  darkest  days  of  the  rebellion,  could  seriously  intend, 
upon  such  frivolous  evidence,  to  continue  proceedings  against  them, 
the  owners  immediately  offered  the  State  Department,  through 
their  counsel,  every  explanation  and  every  guaranty  of  the  law- 
fulness of  their  intended  voyage  which  could  have  been  required 
hctd  the  object  of  detaining  the  ship  been  merely  the  preservation  of 
our  neutrality  or  the  vindication  of  our  laws. 

Each  day's  delay,  under  such  circumstances,  was  costing  from 
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five  hundred  to  one  thousand  dollars,  and,  after  many  days  of 
most  vexatious  neglect  and  postponement,  their  counsel  ad- 
vised that  the  shortest  course  for  getting  the  ship  to  sea  was  to 
bond  her,  in  conformity  with  the  practice  of  our  courts,  letting  tlie 
suit  take  its  course,  if  still  persisted  in.        * 

Application  was  therefore  made  to  the  District  Court  for  the 
Southern  District  of  New  York,  in  which  the  libel  was  pending,  to 
have  the  ship  appraised,  and  delivered  up  on  bond,  —  a  legal  remedy 
which  had  never  been  refused,  even  to  a  red-handed  slaver.  This 
application  was  argued  on  the  14th  March,  1866,  and  was  met 
by  the  District  Attorney  with  what  he  called  a  fatal  objection^ 
namely,  the  wishes  of  the  State  Department,  —  which  objection, 
as  will  be  seen  by  the  Report,  prevailed  with  the  court ;  Judge 
Betts  decided  that  he  had  no  right  to  bond  the  ship,  but  kindly 
suggested,  while  admitting  the  practical  hardship  of  the  case,  that 
recourse  might  be  had  to  Congress^  upon  acquittal  (see  Vol.  I. 
pp.  2,  27). 

Under  this  ruling,  ilie  ship,  with  her  stores,  remained  in  the 
hands  of  the  Marshal,  while  the  trial  slowly  proceeded,  and  while 
the  judge  took  some  three  months  more  to  consider  the  case, 
until  he  gave  a  decree  condemning  her,  —  against,  as  Judge  Nel- 
son afterwards  ruled,  the  law  and  the  evidence. 

Simultaneously  with  his  decree  of  condemnation.  Judge  Betts 
found  somewhere  the  right  to  bond  the  ship^  when  pronounced  guilty^ 
which  he  had  denied  her  when  untried,  and  presumed  to  be  in- 
nocent, and,  on  the  20th  July,  1866,  released  her  on  bond. 

Of  this  course  there  can  be  but  one  explanation.  The  law 
had  not  changed,  but  the  diplomatic  situation  was  no  longer  the 
same,  and  the  "  fatal  objection  "  of  the  State  Department,  which 
stood  in  the  way  at  first,  was  not  again  interposed. 

During  this  detention  of  six  months,  the  United  States  authori- 
ties^  although  requested  to  do  so,  had  reftised  to  take  any  measures 
for  the  protection  and  preservation  of  the  ship,  as  she  lay  sim- 
drying,  leaking,  and  rotting  in  their  hands. 

In  this  condition,  with  no  commercial  demand  for  such  a 
vessel,  and  with  the  right  of  sale  to  a  belligerent  so  strenu- 
ously contested  by  our  government  that  no  private  individuals 
could  afford  to  attempt  it,  the  ship  was  appraised,  with  all  her 
stores  and  coal,  at  one  hundred  and  eleven  thousand  dollars, 
which  shows  a  ruinous  reduction  upon  her  value  on  the  day  when 
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she  was  seized,  and  the  right  of  sale  practically  nullified  by  the 
Exeentive. 

Under  this  appraisal  the  ship  was  bonded  and  delivered  up,  bnt 
was  at  once  seized  again,  under  the  pretext  that  her  register  was 
irregular  in  not  containing  all  the  names  of  parties  who  had  an 
equitable  interest  in  her.  This  secdnd  seizure  only  cost  a  few 
days'  delay,  and  a  few  thousand  dollars'  loss,  including  a  fee  to 
the  informers,  or  their  counsel,  extorted  by  the  Collector  of  New 
York,  when  Secretary  McCulloch  promptly  ordered  the  ship  re- 
leased ^'  upon  the  payment  of  expenses.^^ 

She  was  then  brought  to  Boston,  and,  after  extensive  repairs, 
costing,  with  the  actual  outlays  arising  from  her  seizure,  a  very 
large  sum,  was  finally  sold  at  auction,  on  the  21st  September, 

1867,  after  a  detention  of  eight  months. 

The  case  came  up  on  appeal  on  the  20th  November,  1867,  in 
the  Circuit  Court  of  New  York,  before  Judge  Nelson,  who 
ruled  out  the  flimsy  and  incompetent  hearsay  testimony  pre- 
viously admitted,  and  exposed  the  absurdity  of  the  ground  pre- 
viously taken  by  the  government,  that  while  it  may  be  lawful 
to  sell  a  ship  to  a  belligerent,  it  becomes  unlawful  to  do  so,  if 
the  seller  supposes  that  the  hiyer  will  use  her.  He  finally  gave 
a  decree  reversing  the  decision  of  the  lower  court. 

From  this  decision  the  government  took  an  appeal  to  the 
Supreme  Court  of  the  United  States  ;  but,  on  the  9th  November, 

1868,  ordered  its  dismissal  and  the  cancellation  of  the  bonds, 
thus  ending  a  most  unnecessary  and  most  oppressive  litigation. 

To  sum  up  :  — 

The  ship  was  actually  detained,  including  the  time  needed  for 
repairs,  seven  months  and  twenty-eight  days.  The  proceedings 
against  her  lasted  two  years  nine  months  and  seventeen  days ; 
and  it  was  only  by  the  unexplained  reversal,  by  Judge  Betts,  of 
his  first  decision  as  to  bonding,  that  she  was  not  actually  held 
during  the  whole  litigation,  and  thus  totally  destroyed. 

During  the  trial  no  proof  whatever  was  produced  of  any 
illegal  act  or  intention  on  the  part  of  the  owners,  or  of  any  one 
connected  with  the  ship. 

A  careful  analysis  of  the  testimony  produced  by  the  government, 
during  a  trial  of  twenty-six  days,  would  divide  it  into  two  very 
imequal  parts.  ^ 

The  first  ninety-nine  (99)  per  cent  (much  of  it  a  farrago  of 
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hearsay,  irrelevant,  and  nnwortliy  evidence)  tended  at  most  to 
prove  an  intent  on  the  part  of  the  owners  to  sell  their  vessel  to  a 
belligerent. 

When  Judge  Nelson,  on  the  appeal,  indicated  his  opinion  that 
this  intention  was  perfectly  lawful,  the  prosecution  fell  back  upon 
the  other  fraction  of  the  evidence,  which,  unlike  the  first,  had  been 
gravely  and  thoroughly  established  by  a  competent  witness.- 

This  being  all  which  the  District  Attorney  could  cite  before 
Judge  Nelson  to  show  a  criminal  intent,  namely,  that  of  fitting  out 
the  ship  to  cruise  against  Spain,  we  give  this  fraction  in  detail 
thus,  as  it  stands  recorded.  Vol.  I.  page  106. 

Deputy  Marshal  Jarvis  deposed  that  when  he  arrested  the  ship, 
he  found,  besides  the  ofiicers  and  crew,  Mr.  R.  B.  Forbes  on 
board. 

"  Q,  Did  Mr.  Forbes  make  any  statement  to  you  or  in  your 
presence  as  to  where  she  (he  ?)  was  going  ? 

^^Ans.  Mr.  Forbes  stated  that  he  was  sorry  he  missed  his  trip 
down  to  the  Narrows  on  the  boat,  and  made  that  remark  to  the 
mate. 

**  Q.  Did  Mr.  Forbes  have  any  luggage  or  anything  ? 

^^Ans.  He  called  for  his  carpet-bag  ;  it  was  a  black  carpet-bag  ; 
a  young  man  fetched  it  to  him,  and  he  took  it  ashore  with  him." 

The  use  made  of  this  black  and  suspicious  carpet-bag  will  be 
found  in  Vol.  II.  page  25,  as  follows :  — 

"  Mr.  Courtney.  *  My  learned  friend  asks  me  what  Mr.  Forbes 
did?  Why  was  he  upon  the  vessel  that  afternoon,  when  she 
steamed  up  and  was  ready  to  sail  ? ' 

*'  Mr.  Evarts.     *  It  was  his  vessel.* 

"  Mr.  Courtney.  *  I  tell  your  Honor  you  have  a  right  to  infer 
that  Mr.  Forbes  went  on  with  the  documents  in  his  carpet-bag,  for 
the  purpose  of  carrying  out  these  negotiations,  and  delivering  over 
the  vessel  to  some  one  outside  of  Sandy  Hook.  He  had  the 
power  to  prove  it,  if  it  was  not  so  I '  " 

•The  counsel  for  the  owners,  considering  the  suspicion  of  an  in- 
tent to  sell  to  a  belligerent  of  no  personal  discredit  to  them,  and 
considering  the  evidence  as  having  no  bearing  whatever  against 
them  or  their  ship,  had  declined  to  call  a  single  witness,  and  had 
argued  the  case  upon  the  evidence  (so  called}  of  the  government, 
Ju8t  as  it  stood;  a  course  abundantly  justified  by  the  decision  of 
the  Circuit  Court. 
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Had  they  anticipated  the  deep  and  dark  significance  which  the 
government  afterwards  sought  to  attach  to  the  mysterious  carpet- 
bag, they  might  have  easily  proved  that  Captain  Forbes,  like  many 
other  old-iashioned  ship-owners,  generally  accompanied  his  vessels 
oat  of  the  harbor,*and  always  carried  a  toothbrush  and  shirt  with 
him  when  away  from  home. 

Now,  if  the  government  can  stop  a  ship,  on  such  evidence,  for 
eight  months,  and  burden  her  owners  with  litigation  for  three 
years,  for  the  purpose  of  reversing  the  highest  judicial  decisions, 
and  the  American  policy  of  forty  years'  standing  allowing  the  right 
of  sale,  the  Executive  practically  nullifies  the  right  of  sale  of  ships 
just  as  effectually  as  if  Congress  or  the  law  of  nations  had  forbidden 
such  sale,  and  can  do  so  again  to-morrow,  in  the  face  of  Judge 
Nelson's  decision  reaffirming  the  law. 

Among  the  blackmailers  and  informers  who  infest  the  United 
States  District  Court  in  New  York  City,  preying  upon  the  mer- 
cantile community,  affidavits  are  plenty  and  cheap ;  and  the  slight- 
est encouragement  from  official  sources,  domestic  or  foreign,  will 
bring  forth  a  swarm  of  them. 

The  •  owners  of  the  Meteor  hope  that  this  precedent  will  be 
worth  to  the  government  the  large  sum  which  it  has  cost  tlie 
individuals  who  subscribed  their  means  to  build  a  ship  for  the  gov- 
ernment in  time  of  war. 

Perhaps  its  intended  purpose  was  to  show  the  British  govern-, 
ment  that  our  Secretary  of  State  can  detain  any  ship^  however  in- 
nocenty  any  length  of  time^  at  whatever  cost  to  his  own  citizens^  and 
thus  form  a  glaring  contrast  to  the  guilt  and  scandal  of  letting  the 
pirate  Alabama  fit  out  on  her  cruise  as  she  did,  and  contuiue  to 
get  her  supplies  firom  British  ports. 

Whatever  the  motive  or  intention  on  the  part  of  our  government, 
the  owners  of  the  Meteor  feel  justified  by  the  &cts  now  established 
in  asserting  that  they  have  been  made  the  victims  of  a  real  or 
supposed  diplomatic  necessity,  and  that  the  government  arbitra- 
rily used  its  power,  not  only  in  moving  the  District  Court  to  re- 
fuse the  usual  bonds,  but  in  pressing  a  grievous  and  vexatious 
lawsuit  against  citizens  whom  the  Secretary  of  State  must  have 
known  to  be  innocent. 

Their  ship  was  as  much  taken  and  used  by  the  government  as 
if  she  had  been  seized  and  impressed  into  the  transport  service. 

J.  M.  F. 
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NOTE. 


Since  writing  the  foregoing,  our  attention  has  been  called  to  the  lan- 
guage used  by  Mr.  Sjdnej  Webster  in  his  argument  for  the  prosecu- 
tion, as  giving  the  kej-note  to  the  motives  of  the  government  in  pressing 
their  suit  against  the  Meteor.  It  will  be  found  Yol.  L  p.  88,  as  fol- 
lows :  — 

**  If  the  Supreme  Court  maintains  the  broad  dictum  of  the  Santissima  Trini- 
dady  afler  the  late  positiye  utterances  of  the  Department  of  State  on  that  very 
point,  there  will  be  a  conflict  of  opinion  between  the  executive  and  judicial 
departments  of  the  government,  on  a  matter  of  international  law,  not  at  all 
creditable  to  the  United  States,  which,  since  its  peremptory  demand  on  Eng- 
land for  indemnity  for  losaes  occasioned  by  Anglo-rebel  cruisers,  cannot  well 
change  its  attitude." 

If  we  did  not  find  other  ample  internal  evidence  running  through  the 
whole  proceedings,  the  above  argument  of  Mr.  Webster  would  conclu- 
sively sustain  the  ground  we  have  taken,  —  that  the  Meteor  trial  was 
urged  in  oi'der  to  nullify  or  reverse  the  existing  law  in  the  interests  of 
diplomacy,  and  not  to  vindicate  the  law. 

J.  M.  F. 


THE  CASE  OF  THE  STEAMSHIP  METEOR. 


HEABING  UPON  THE  MOTION  FOR  DELIVERY  OF  THE 
VESSEL  TO  CLAIMANTS  UPON  THEIR  BOND. 


United  States  District  Court  for  the  Smithem  District  of  New  Yorky 

Wednesday,  March  14, 1866. 

HON.  SAMUEL  R.  BETTS,  PRESIDING  JUDGE. 


{ 


Samuel  G.  Courtnet,  Esq.,  Ass't  U.  S.  Dist  Attorney, 

appeared  for  the  United  States. 
William  M  Evarts,  Esq.,  > 
Joseph  H.  Choate.  E«i,     f  ^VV^^  ^^^  the  claimants. 

At  the  opening  of  the  Court  Mr.  Choate  addressed  the  Court 
upon  the  matter  of  delivering  the  vessel  to  the  claimants  as  fol- 
lows : — 

Mr.  Choate.  Mat/  it  please  your  Honor ^  —  We  move  in  the  case 
of  the  United  States  against  the  steamship  Meteor,  which  was 
seized  in  January  last  for  an  alleged  violation  of  the  act  of  1818, 
known  as  the  Neutrality  Law,  for  the  appointment  of  an  appraiser 
to  report  the  value  of  the  vessel  to  the  Court,  with  a  view  of  hav- 
ing it  delivered  to  its  owners  on  bond.  The  motion  is  made  on  the 
part  of  the  claimants,  representing  the  entire  ownership  of  the 
vessel,  the  Messrs.  John  M.  Forbes  and  R.  B.  Forbes,  of  Boston, 
through  their  agent,  W.  F,  Cary.  We  did  not  anticipate  any 
opposition  to  this  motion,  which  we  thought  would  be  taken  as  a 
matter  of  course ;  but  your  Honor  will  remember  that  the  learned 
District  Attorney  appeared  here  yesterday  to  oppose  it,  as  he 
suggested,  under  instructions  from  one  of  the  departments  of  the 
government,  and  he  was  proceeding  to  state  his  objection  to  our 
motion  when  he  was  interrupted  by  other  proceedings  which 
caused  the  adjournment  of  the  Court.  The  learned  gentleman  is 
now  present,  and  will  perhaps  proceed  witli  a  statement  of  his 
objections. 
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ARGUMENT  OF  MR  COURTNEY. 

Mr.  Courtney.  May  it  please  your  Honor y  —  I  can  find,  on 
examination,  no  authority  for  the  motion  of  my  learned  friend  to 
bond  this  vessel,  unless  it  be  the  general  rule  of  the  Court.  I 
suppose,  if  your  Honor  please,  that  the  rule  of  the  Court  as  to 
the  bonding  of  vessels  is  based  upon  the  Revenue.  Act,  and  that 
bonding  is  permitted  only  in  cases  where  vessels  are  seized  under 
and  by  virtue  of  that  act. 

Independent  of  this  objection,  we  have  others  which  I  think 
are  fatal  to  this  motion.^  This  vessel,  the  Meteor,  was  seized  by 
the  Uiiited  States  Government  — 

Judge  Betts.  Have  there  been  any  pleadings  in  the  case  ? 

Mr.  Courtn;^ y.  Yes,  sir.  I  will  refer  to  them  presently.  This 
vessel  was  seized  under  what  is  known  as  the  Neutrality  Act,  that 
is  to  say,  the  Act  of  20th  April,  1818,  and  under  the  third  section 
of  that  act,  which  says,  — 

"  Sec  8.  If  any  person  shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel,  with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise  or  commit 
hostilities  against  the  subjects,  citizens,  or  property  of  any  foreign  prince  or  state, 
or  of  any  colony,  district,  or  people,  with  whom  the  United  States  are  at  peace ; 
or  shall  issue  or  deliver  a  commission,  within  the  territory  or  jurisdiction  of  the 
United  States,  for  any  ship  or  vessel,  to  the  intent  that  she  may  be  employed  aa 
aforesaicl ;  every  person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor, 
and  shall  be  fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than 
three  years.  And  every  such  ship  or  vessel,  with  her  tackle,  apparel,  and  furni- 
ture, together  with  all  materials,  arms,  ammunition,  and  stores,  which  may  have 
been  procured  for  the  building  and  equipment  thereof,  shall  be  forfeited ;  one  half 
to  the  use  of  the  informer,  and  the  other  half  to  the  use  of  the  United  States." 

The  libel  of  information  was  filed  under  that  section,  and  it 
contains,  if  your  Honor  please,  six  different  counts,  concluding  in 
the  usual  form,  according  to  the  words  of  the  statute.  After  that 
libel  had  been  framed  and  due  service  made,  the  Messrs.  Forbes, 

1  The  New  York  Evemmg  Pott  of  Miurch  14th  reports  Mr.  Courtney  on  this  head  as 
follows :  — 

^  In  the  coarse  of  the  objections  of  Mr.  Conrtney,  he  said  there  was  one  which  would 
be  fatal  to  this  motion.  It  was  found  in  a  letter  from  the  State  Department  to  the  Dis- 
trict Attorney.  The  Spanish  Minister  had  made  an  application  to  Mr.  Seward  that  the 
bonding  should  not  be  permitted,**  &c. 

The  letter  of  the  Spanish  Minister,  which,  by  the  way,  was  not  given  in  any  news- 
paper report  of  the  hearing,  at  the  time,  will  be  found,  pott^  p.  6. 

We  use  a  transcript  from  the  original  on  file  in  the  office  of  the  U.  S.  District  Attorney.  — 
Editojbu 
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claiming  to  be  the  owners,  appeared,  through  their  proctors,  in 
this  court,  and  by  their  agent,  W.  F.  Cary,  and  put  in  an  answer. 

Mr.  Courtney  then  read  the  answer  of  the  claimants.  [See  Ap- 
pendix.] 

Your  Honor  sees  that  the  claim  is  put  in  by  Gary,  and  not  by 
the  owners,  the  Messrs.  Forbes.  To  this  answer,  exceptions  were 
taken  by  the  United  States. 

Mr.  Courtney  then  read  the  exceptions.    [See  Appendix.] 

These  exceptions  were  duly  served  and  have  been  noticed  for 
trial  before  this  Court.  Now,  I  submit,  that  while  that  question  is 
at  issue  and  undetermined,  —  the  question  as  to  the  ownership  of 
the  vessel,  —  this  motion  is  premature,  and  on  that  ground  should 
.be  denied,  even  if  no  other  objection  existed.  I  make  on  that 
head  the  following  points :  — 

First.  The  motion  of  the  claimants  cannot  be  now  entertained, 
because  the  exceptions  to  the  answer  of  Mr.  Cary,  the  agent,  are 
undisposed  of.  Until  they  are  passed  upon,  the  alleged  owners 
have  no  more  standing  in  Court  than  a  person  who  has  filed  no 
claim  whatever.  —  [Rules  74  and  94,  District  Court ;  rule  30,  Su- 
preme Court.] 

Second,  Even  if  the  Court  should  hold  that  the  claim  already 
filed  and  excepted  to  gives  the  party  sufficient  standing  in  Court 
to  be  heard  on  this  preliminary  motion,  it  is  still  not  obligatory  on 
the  Court  to  grant  the  motion.  It  is  altogether  within  the  dis- 
cretion of  the  Court,  and  the  Court  should  deny  the  motion. 
The  allegations  in  the  libel  are  that  the  vessel  in  custody  has  been 
fitted  out  and  is  intended  to  be  used  for  hostile  purposes  against  a 
nation  with  whom  the  United  S£ates  is  at  peace.  These  allega- 
tions are  denied  only  by  an  answer  unsworn  to  by  either  of  the 
claimants  whose  right  to  intervene  is  contested.  . 

Third.  The  purpose  of  the  third  section  of  the  act  of  1818  was 
to  prevent  the  departure  from  tlie  United  States  of  such  vessels  as 
this.  The  allegations  against  the  vessel  are  that  she  has  been 
fitted  out  and  was  about  to  depart  in  violation  of  this  act  of  Con- 
gress, and  on  the  prayer  of  the  United  States  the  Court  has  inter- 
posed its  process  to  prevent  her  departure.    This  mode  of  proven- 
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tion  in  the  case  of  this  vessel  is  manifestly  proper.  So  long  as 
she  is  in  the  custody  of  the  Court  the  power  conferred  on  the 
President  by  the  eighth  section  of  the  act,  and  which  should  only 
be  availed  of  in  extreme  cases,  need  not  be  exercised. 

Fourth.  The  Court  should  not  lend  an  indulgent  ear  to  this 
application  unless  peculiar  ground  has  been  laid  therefor.  —  [  T%e 
Brig  Struggle,  1  Gal.  476,  Story,  J.] 

Fifth.  The  act  of  1799  only  relates  to  vessels  seized  for  violation 
of  the  revenjie  laws,  and  has  no  application  whatever  to  seizures 
under  the  Neutrality  Act.  —  [  The  Brig  Struggle,  ub.  sup.'] 

Sixths  There  is  a  common  desire  among  all  nations,  including 
England,  that  laws  of  neutrality  be  made  as  stringent  as  possible, 
in  order  to  prevent  all  enterprises  of  a  hostile  tendency  not  in- 
spired or  controlled  by  the  governments  themselves. 

Seventh.  There  is  a  disposition  manifested  everywhere,  not  only 
to  give  to  the  laws  already  enacted  a  construction  in  the  interest 
of  neutrality,  but  even  to  adopt  more  stringent  provisions.  If  the 
Court  holds  that  the  bonding  provisions  of  the  revenue  laws  apply  to 
and  become  part  of  the  act  of  1818,  the  vitality  of  our  Neutrality 
Act,  so  far  as  hostile  vessels  are  concerned,  will  be  destroyed.  A 
decision  by  the  Court  to  the  extent  claimed  by  counsel  will  open 
a  seam  in  the  act  of  1818  through  which  a  whole  navy  of  either 
belligerent  can  go  to  sea. 

Judge  Betts.  By  whom  do  the  owners  appear  ? 

Mr.  Evabts.  By  their  consignee,  or  agent ; — the  owners  are 
non-residents. 

Mr.  CouRtKET.  That  does  not  appear. 

Judge  Betts.  They  are  citizens,  and  the  vessel  is  an  American 
vessel ? 

Mr.  Evarts.  Yes,  sir.    They  are  Boston  merchants. 

Mr.  Courtney.  Resuming :  If  your  Honor  please,  we  submit, 
in  the  first  place,  there  is  no  power,  as  we  understand  the  de* 
cisions  and  practice  of  this  Court,  to  bond  a  vessel  which  has  been 
seized  under  the  circumstances  stated  in  the  libel  and  in  the 
manner  in  which  this  vessel  appears,  from  the  libel,  to  have  been 
seized.  We  submit  that  the  power  to  bond  vessels  is  derived  en- 
tirely from  the  eighty-ninth  section  of  the  act  of  2d  March,  1799, 
known  as  the  Revenue  Act,  and  that  the  rule  of  the  Court  is  based 
upon  and  derived  from  the  same  act.  We  submit  that  this  law 
has  no  application  whatever  in  any  shape,  manner,  or  form,  to  the 
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case  now  before  the  Court.  If  year  Honor  please,  let  ns  look  at 
this  motion  iu  another  light.  What  is  the  aim  and  object  of  this 
Neutrality  Act  ?  It  is  to  prevent  armed  vessels  leaving  the  ports 
of  a  neutral  to  cruise  in  behalf  of  one  belligerent  power  against 
another.  Now,  suppose,  for  the  sake  of  argument,  tliat  this  ship 
should  be  bonded.  When  she  is  bonded  she  is  free  to  leave  this 
port :  she  does  so,  goes  to  another  port,  fits  out  for  sea,  and  at 
once  proceeds  on  the  predatory  cruise,  to  put  a  stop  to  which  she 
was  first  seized.  I  would  ask  your  Honor  whether  that  is  carrying 
out  in  good  faith  the  neutrality  laws  of  the  United  States  ? 

I  oppose  this  motion  not  only  because  I  deem  it  my  duty  in  my 
official  capacity  to  do  so,  but  also  under  instructions  from  the 
State  Department,  which  I  will  read  and  make  part  of  my  argu- 
ment in  the  case.  It  seems  that  information  was  sent  to  the 
Spanish  Minister  at  Washington,  that  an  application  would  be 
made  to  bond  this  vessel.  How  that  information  got  to  the  min- 
ister I  do  not  know ;  all  I  have  to  say  is,  that  he  did  not  receive  the 
information  from  the  of&ce  of  the  District  Attorney.  Probably  it 
was  ascertained  by  reading  the  account  of  the  proceedings  had  in 
Court  given  in  the  newspapers.  It  is,  however,  sufficient  to  know 
that  the  information  reached  him,  and  that  he  addressed  a  note  to 
the  Secretary  of  State  upon  the  subject,  which  is  as  follows :  — 

(TBAKSLATIOK.) 

Lboation  of  Spaix  at  Washington, 

KalS. 

•*      WAsmNGTON,  10  March,  1866. 

The  undersigned,  Minister  Plenipotentiary  of  Her  Catholic  Majesty,  has  ad- 
Tices  that  the  owners  of  the  Meteor  applied  yesterday  to  the  District  Court  at 
Kew  Toi^,  praying  that  she  be  released  under  surety,  and  that  the  application 
was  to  be  decided  on  Monday,  the  12th  instant      ^ 

The  undersigned  must  believe  that  under  existing  charges  and  proofi,  the 
Court  will  not  accede  to  the  application.  He  hopes,  however,  that  the  Govern- 
ment of  the  United  State^  in  the  sphere  of  its  attributes,  will  give  instructions  to 
the  District  Attorney  of  New  York  to  oppose  it,  tmsdng  that  even  in  the  case  of 
the  Court  acceding  to  the  motion,  the  vessel  will  not  be  delivered  to  the  ownersL 
The  undersigned  must  urge  this  matter  the  more,  as  the  Meteor  not  having,  as  is 
notorious,  the  qualities  of  a  merchant  vessel,  there  is  no  reason  for  letting  her  go 
on  any  ground,  having  reason  to  suppose  that  her  owners,  in  accordance  with  the 
Chilian  agents,  are  disposed  not  merely  to  lay  down  the  security  in  question,  but 
whatever  other  additional  securities  may  be  exacted  from  them,  in  order  to  use 
the  vessel, — once  outside  of  the  jurisdiction  of  the  United  States, — to  go  and 
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crnise  against  the  commerce  and  mercantile  marine  of  Spain.  What  follows, 
therefore,  is,  that  the  cause  may  take  its  coarse,  always  on  the  supposition  that 
the  vessel  be  not  given  up. 

Hoping  this  as  well  fit)m  the  justice  as  the  good  fdth  of  the  United  States, 
the  under«gned  avails  of  the  occasion  to  reiterate  to  the  Honorable  Secretary  of 
State  the  assurance  of  his  highest  consideration. 

Gabriel  6.  Tassara. 
The  Honorable  Secretary  of  State 

of  the  United  States,  &c.,  &c.,  &c 

Then  yesterday  morning,  if  your  Honor  please,  we  received  the 
following  communication  from  the  Secretary  of  State,  enclosing 
the  letter  of  the  Spanish  Minister  to  him :  — 


Department  of  State,  *> 

Washington,  March  10, 1866.  > 

Sir,  —  I  give  you  herewith  a  copy  of  a  note  which  I  have  just  had  the  honor 
to  receive  from  His  Excellency,  Mr.  Tassara,  the  Mnister  of  Spain,  in  which  he 
states  that  he  is  advised  that  the  owners  of  the  Meteor  have  applied  to  the  Dis- 
trict Court  for.  a  release  of  that  vessel  under  security. 

An  application  has  heretofore  been  made  to  the  President  to  favor  such  a  pro- 
ceeding. It  has  been  considered  with  the  following  result,  namely,  **  That  the 
executive  authority  finds  no  sufficient  grounds  for  interfering  with  the  due  and 
the  regular  course  of  the  administration  of  justice." 

It  is  expected,  therefore,  that  you  will  take  such  course  in  regard  to  the  present 
question  as  shall  be  best  calculated  to  maintain  the  neutrality  laws  of  the  United 
States  in  their  full  force  and  virtue. 

I  am,  with  much  respect,  your  obedient  servant,  * 

WILLIAM  H.  SEWARD. 
The  Hon.  Daniel  S.  Dickinson, 

United  States  District  Attorney,  New  York. 


If  your  Honor  please,  we  oppose  this  motion  on  the  grounds  I 
have  stated,  and  which  I  do  not  desire  to  repeat.  I  will  merely 
state,  in  addition  to  what  I  have  said,  that  to  bond  this  vessel 
would  be,  in  my  humble  opinion,  an  exercise  of  the  jurisdiction 
of  this  Court  unwarranted  under  the  circumstances.  It  would  be 
a  mere  evasion  of  the  neiUrality  laws  of  the  government,  and  I 
think  a  breach  of  good  faith  which  ought  not  to  be  tolerated  or 
encouraged  by  the  Court.  If  the  Meteor  were  a  merchant  vessel, 
if  «he  were  not  a  ship  of  war,  it  would  be  a  different  case  entirely. 
If  it  came  under  the  provisions  of  tlie  Revenue  Act,  it  would  be 
a  different  case.    But  here  is  a  vessel,  —  a  formidably-armed  ves- 
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sel,  a  ship  of  war,  —  arrested  by  the  government  for  an  alleged 
violation  of  the  neutrality  laws  — 

Judge  Beits.  Have  you  any  affidavits  concerning  this  vessel  ? 

Mr«  Courtnet.  Yes,  sir.    Affidavits  have  been  made. 

«Mr.  Evarts.  The  fact  is,  your  Honor,  that  she  is  not  a  ship  of 
war,  but  a  simple  merchant  vessel. 

Mr.  Courtney.  Then  I  misunderstand  the  position  of  the  ves- 
sel.   I  understood,  and  my  learned  friend  will  agree  with  me  — 

Mr.  Evarts.  Yes,  if  you  agree  with  me ;  no  affidavits  set  forth  ' 
that  she  was  an  armed  vessel. 

Mr.  Courtney.  The  libel  is  here  before  the  Court. 

Mr.  Choate.  That  does  not  say  she  was  an  armed  vessel.  It 
purposely  omits  to  say  so.  If  she  had  been  armed,  you  would 
have  said  so. 

JuDOE  Beits.  How  is  she  described  in  the  pleading  ? 

Mr.  Choate.  She  is  described  merely  in  the  words  of  the  stat- 
ute. 

Mr.  Evarts.  The  vessel  may  be  confiscable,  but  not  as  an  armed 
ship,  for  she  never  was  an  armed  ship. 

Judge  Betts.  Were  there  any  arms  found  on  board  ? 

Mr.  Evarts.  No,  sir. 

Mr.  Courtney.  I  will  here  disagree  with  you  (to  Mr.  Evarts). 
That  is  not  the  question ;  the  Act  says  — 

Mr.  Courtney  quoted  the  Act 

Mr.  Courtney.  Was  this  vessel  not  going  to  be  armed  and 
equipped  ? 

Mr.  Evarts.  No. 

The  Court.  Is  there  anything  in  the  libel  denoting  that  she 
was  being  prepared  as  an  armed  vessel  ? 

Mr.  Evarts.  Not  the  least* 

Mr.  Courtney.  I  will  read  further. 

Mr.  Courtney  continued  his  quotations  from  the  Act. 

Judge  Beits.  That  is  pretty  significant.  She  is  there  stated  to 
have  been  armed. 

Mr.  Courtney  completed  his  reading  from  the  Act. 

Judge  Beits.  You  contend  that  she  was  to  be  used  for  warlike 
purposes? 

Mr.  Courtney.  No  doubt  of  it,  your  Honor. 

Mr.  Evarts.  Nothing  about  it  in  the  averment.  You  speak  of 
her  merely  as  an  armed  vessel. 
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Mr.  Courtney.  The  libel  shows  she  was  fitted  out  for  warlike 
purposes. 

Mr.  Evarts.  I  have  no  objection  to  your  stating  so. 

Mr.  Courtney.  I  am  sure  my  learned  friend  will  agree  with 
me  that  this  vessel  was  built  at  Boston,  with  some  others,  for  the 
purpose  of  going  to  sea  after  the  pirate  Alabama,  —  built  expressly 
for  that  purpose. 

Judge  Betts.  Gk>ing  where  ? 

Mr.  Courtney.  Your  Honor,  this  vessel  was  built  and  armed 
for  the  purpose  of  going  after  the  Alabama,  and  she  is  now 
brought  before  the  Court  on  a  libel  charging  her  with  being  an 
armed  ship  destined  to  be  used  in  hostilities  against  a  power  with 
which  this  country  is  at  peace.  In  my  humble  opinion,  therefore, 
if  this  vessel  were  bonded  under  the  circumstances,  it  would  be  an 
encouragement  to  future  violations  of  the  Neutrality  Act  of  the 
United  States.  I  do  not  think  the  good  faith  of  our  government, 
—  the  true  meaning  of  this  statute,  the  object,  extent,  and  na- 
ture of  it,  —  tolerates  or  requires  such  an  exercise  of  the  discre- 
tion of  this  Court  as  is  here  invoked  on  the  part  of  these  claimants. 
I,  therefore,  submit,  that  in  any  aspect  of  the  case  there  is  no  just 
ground  for  the  application.  The  vessel  should,  at  least,  remain 
here  till  the  question  of  her  ownership  is  disposed  of.  These  ex- 
ceptions are  to  be  heard  and  argued  next  week  before  Judge 
Benedict,  and  as  far  as  the  ofiSce  of  the  District  Attorney  is  con- 
cerned, and  so  far  as  the  government  is  concerned,  we  ask  no 
delay,  but,  on  tlie  contrary,  we  are  desirous  to  press  on  the  case 
with  a  view  to  have  it  determined  by  the  Court,  as  soon  as  possible, 
whether  or  not  this  vessel  comes  witliin  the  purview  of  the  third 
section  of  the  act  of  1818. 

ARGUMENT    OF  MR.   EVARTS. 

Mr.  Evarts.  If  your  Honor  please,  the  claim  is  put  in  here  in 
the  ordinary  manner  required  by  the  rule  of  the  Court,  the  ship 
lying  in  the  port  of  New  York,  but  belonging  to  Boston. 

Judge  Betts.  Is  this  one  branch  of  the  case  set  down  for  hear- 
ing before  Judge  Benedict? 

Mr.  Evarts.  No,  sir :  the  whole  of  the  case  is  set  down  for 
hearing.  The  exception  now  taken  by  my  learned  friend  on  the 
other  side  is  to  the  fact  of  the  claimants  here  being  the  owners. 
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This  he  denies.  Tlie  District  Attorney  does  not  except  to  the 
form  ill  which  the  owners  come  in  through  their  agent  or  con- 
signee. Not  at  all.  His  exception  now  is,  that  the  Messrs. 
Forbes  are  not  the  owners ;  that  is  simply  joining  issue  with  us 
on  that  point.  We  say  that  if  we  do  not  prove  ourselves  the 
owners,  then  the  prosecution  of  the  United  States  remains  unde- 
fended. 

Judge  Betts.  What  necessity  is  there  for  splitting  the  case  into 
two  trials  ? 

Mr.  Evarts.  It  is  not  to  be  split  up.  We  decline  to  have  it  so ; 
in  other  words,  we  consider  exceptions  of  the  counsel  as  joining 
issue  on  the  fact  of  ownership,  and  having  joined  that  issue,  it 
becomes  part  of  the  trial  in  the  cause  to  prove  the  ownership  on 
our  part,  as  it  is  for  them  to  prove  the  forfeiture. 

Mr.  Courtney.  We  have  a  right  to  try  that  first.  I  do  not  care 
whether  all  the  exceptions  are  tried  together  or  not. 

Mr.  Evarts.  Tlie  exception  is  not  that  the  owners,  the  Messrs. 
Forbes,  have  not  put  in  a  proper  claim.  That  exception  could 
not  have  been  made,  because,  where  possession  of  the  ship  is 
taken,  a  claim  on  the  part  of  an  agent  or  consignee,  representing 
the  owners,  whether  they  are  residents  or  non-residents,  is  always 
admitted.  As  your  Honor  knows,  the  representation  of  a  ship, 
as  through  its  owners,  is  a  matter  only  limited  in  a  private  suit  by 
the  interest  of  the  libellant,  in  a  public  prosecution  by  the  interest 
of  the  government.  The  ship  has  to  answer  the  claim,  whether 
of  forfeiture  or  of  debt.  And  if  the  rightful  man  does  not  come 
along,  the  rightful  man  is  taken  by  proclamation.  If  a  wrong 
claimant  comes  in,  he  cannot  substantiate  the  claim,  and,  there- 
fore, so  much  the  better  for  the  libellant,  for  the  claimant  is  not 
permitted  to  contest  the  case  on  its  merits. 

That  being  the  case,  application  is  made  to  take  from  the  cus- 
tody of  the  Court  the  res  itself  and  to  substitute  its  value  in  a 
bond.  That  is  all.  Now  the  utmost  the  Court  needs  to  look  at 
in  deciding  whether  the  claimants  should  be  permitted  to  bond 
this  vessel^  is^  whether  they  are  the  parties  from  whom  the  ship 
was  taken  by  the  process  of  this  Court.  If  so,  the  Court  puts 
back  the  res  wliere  it  found  it,  taking  a  bond  as  the  representative 
of  its  value,  and  the  bond,  if  the  principal  is  good,  and  the  secu- 
rities are  good,  and  the  stipulators  satisfactory,  is  the  res  back 
in  Court;  and  whether  the  ship  be  delivered  to  the  wrongful 
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claimants,  or  to  the  rightful  owners,  does  not  in  the  least  touch 
the  validity  or  value  of  the  bond.  These  are  familiar  suggestions, 
suggestions  which  your  Honor  has  had  occasion  to  consider  many 
times. 

Now,  these  owners  are  well  known  to  my  learned  friend  and 
to  the  public  generally,  as  tlie  Messrs.  Forbes,  representing,  in 
Boston,  tlie  great  China  house  of  Russell  &  Co.,  and  they  are  now 
here  as  the  owners  of  the  Meteor,  and  as  its  claimants.  And 
now,  I  ask  your  Honor  that  the  ship  be  delivered  to  them  on 
their  bond. 

Now,  as  to  the  Secretary  of  State  or  President  of  the  United 
States  having  anything  to  say  on  the  subject ;  your  Honor  knows 
very  well,  and  the  District  Attorney  knows  very  well,  that  prop- 
erly the  President  has  nothing  to  say  in  the  case,  and  that  any 
intervention  of  the  executive  will  or  purpose,  through  letters, 
or  by  ofBcial  presence  through  the  District  Attorney,  is  not  a  mat- 
ter that  the  Judiciary  of  tlie  United  States  listens  to  in  the  ordi- 
nary administration  of  justice.  In  all  legal  proceedings  for  en- 
forcing the  laws  of  the  United  States,  whether  it  be  the  laws  prohibit- 
ing the  slave-trade,  protecting  the  revenue,  or  enjoining  neutrality, 
the  Executive  has  rightful  control  of  the  prosecution.  It  is  for  it  to 
say  whether  it  desires  to  have  the  prosecution  proceeded  with,  and 
it  can  withdraw  the  suits  from  the  courts,  if  it  so  wish,  or  it  can 
apply  all  manner  of  stimulus  to  the  prosecuting  officer,  if  it  desires 
such  suits  to  be  carried  on.  But  that  is  the  limit  and  the  just 
limit  of  executive  control,  or  of  the  intimation  it  can  rightfully 
give  concerning  the  conduct  of  judicial  proceedhigs.  If  the  case 
proceeds  in  your  Honor's  Court,  it  proceeds  according  to.  the  law 
and  the  Constitution  of  the  United  States.  The  Judiciary  of  the 
United  States  is  the  complete,  independent,  and  final  interpreter 
and  arbiter  in  all  matters  coming  judicially  before  it,  and  the 
Secretary  of  State  or  the  President  of  the  United  States,  in  their 
wishes  and  views  as  to  what  shall  be  the  course  and  termination 
of  judicial  proceedings,  are  no  more  to  be  regarded  in  the  presence 
of  the  Court,  than  the  editor  of  a  newspaper  or  the  leader  of  a 
political  party.  So  much  for  that.  Now,  it  is  but  fair  to  say, 
that  I  do  not  regard  the  letter  that  my  learned  friend  has  read 
from  the  Secretary  of  State  as  attempting,  in  the  least,  to  express 
a  wish,  much  less  to  give  a  law,  concerning  any  judicial  action  of 
your  Honor.    On  the  contrary,  I  do  understand  him  to  be  a  states- 
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man  of  the  purest  character,  and  that,  in  his  instructions  to  -the 
District  Attorney,  he  would  not  require  anything  out  of  the  due 
course  of  the  administration  of  justice.  Whether  or  no  the  gov- 
ernment expected  that  these  letters  would  be  the  subject  of  men- 
tion to  your  Honor,  I  do  not  know ;  but  it  is  just  I  should  say,  as 
I  said  before,  that  I  do  not  regard  the  letter  of  the  Secretary  of 
State  as  intended  to  affect  the  adjudication  and  conduct  of  this  case 
in  the  courts  of  justice,  or  as  expressive  of  the  wishes  of  the  gov- 
ernment. If  I  misapprehend  its  character,  and  if  the  use  made 
of  it  by  the  District  Attorney  is  that  intended  by  the  Secretary  of 
State,  I  can  only  say,  that  while  it  is  but  just  and  proper  that  the 
government  should  have  a  wish  as  to  the  issue  of  tliis  cause,  any 
official  intimation  of  such  wish,  with  a  view  to  affect  the  decision 
of  the  Court,  is  a  grave  insult  to  the  judiciary  of  the  United  States, 
and  a  serious  infringement  of  the  rights  of  litigants. 

That  question  being  disposed  of,  here  in  this  Court  of  law,  with- 
out any  presence  to  overshadow  the  administration  of  justice, 
there  is  but  one  question  to  be  tried,  and  that  is,  whether  this  is  a 
cause  in  admiralty,  on  the  instance  side  of  the  Court.  If  it  is,  by 
the  statute,  and  by  the  rules  of  the  Court,  we  are  entitled  to  bond 
this  vessel.  And  your  Honor,  for  the  purpose  of  this  motion,  must 
regard  the  United  States  as  being  able  to  make  out  couclusively 
the  allegations  contained  in  this  libel,  —  that  is,  that  this  vessel 
has  been  armed  and  equipped,  or  furnished  and  fitted  out,  or  at- 
tempted to  be  armed  and  equipped,  or  furnished  and  fitted  out,  so  as 
to  effect  her  forfeiture  under  the  neutrality  laws  of  this  country. 

After  a  practice  of  many  years  in  your  Honor's  Court,  I  must 
say  that  I  never  heard  the  right  of  the  claimant  of  a  ship  ques- 
tioned to  substitute  a  bond  of  value  in  admiralty  cases  on  the 
instance  side  of  the  Court.  Never.  In  the  case  of  slavers,  where 
the  object  is  to  repress  the  slave-trade,  and  to  prevent  vessels  under 
seizure  from  proceeding  upon  their  illegal  traffic,  the  vessels  so 
seized  are  always  given  up  on  bonds  being  substituted ;  and  there 
is  no  right  or  power  in  the  Court  to  prevent  it,  —  none  whatever ; 
and  no  ingenuity  can  draw  a  distinction  between  the  object  and 
purposes  of  the  Slave-Trade  Act  in  this  respect,  to  wit,  to  prevent 
slave-trading,  and  the  Neutrality  Act,  in  this  respect,  to  wit,  to 
prevent  the  infraction  of  the  neutrality  of  this  country,  by  fur- 
nishing cruisers  in  aid  of  one  belligerent  against  another.  Why, 
then,  is  it,  your  Honor,  that  a  slaver  falls  under  the  ordinary  rule. 
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that  it  is  a  pure  qnestion  of  the  claimant's  option  in  case  of  a  dis- 
cussion involving  forfeiture,  to  substitute  a  bond  for  the  ship 
itself?  Why  is  it  claimed  that  there  is  any  difference  here? 
Wliy,  my  learned  friend  treats  the  matter  as  if  your  Honor's  per- 
mitting the  delivery  of  the  ship  on  the  substitution  of  a  bond  to 
represent  its  value,  so  that  the  government  and  the  informer  shall 
hold  that  value  in  the  shape  of  a  bond,  instead  of  the  proceeds  of 
a  sale  of  the  ship  itself,  was  equivalent  to  a  license  to  go  a-cruising 
against  Spain  in  behalf  of  belligerent  Chile.  In  the  same  way,  I 
suppose,  he  would  consider,  when  a  slaver  is  admitted  to  bond, 
that  it  is  a  license  that  the  slaver  shall  go  on  a  slave  cruise  to  the 
coast  of  Africa.    This  is  a  mere  confusion  of  ideas. 

Why,  your  Honor,  it  is  not  more,  I  was  going  to  say,  than  three 
years  ago,  —  but  it  is  more  than  that,  but  not  more  than  five  years, 
—  since  a  vessel  delivered  on  bond  under  a  libel  for  an  infraction 
of  the  slave-trade  laws,  was  seized  and  libelled  over  again,  because 
she  was  going  out  of  the  port  bound  on  a  slave-trading  voyage. 
And  that  second  seizure  was  made  with  perfect  propriety.  The 
fact  that  this  slaver  was  seized  for  a  violation  of  the  Slave-Trade 
Act,  and  had  beau  prosecuted  and  had  been  released  in  the  ordi- 
nary course  in  the  conduct  of  proceedings  for  forfeiture,  gave  her 
no  immunity  as  regards  a  further  breach  of  law.  The  bond  took 
the  place  of  the  vessel,  and  the  vessel  itself  went  back  as  property 
into  the  possession  of  her  claimants  and  owners,  and  if  thereafter 
they  moved  a  finger  towards  fitting  her  out  for  actual  departure 
from  the  port,  in  the  slave-trade,  she  was  then  again  subject  to  new 
seizure,  new  forfeiture,  and  a  new  bond. 

That  .disposes  of  all  these  questions  of  its  being  obligatory  on 
the  part  of  the  government  to  hold  vessels  seized  under  these  pecu- 
liar acts,  against  the  right  of  the  substitution  of  a  bond,  on  the 
notion  that  to  release  on  bond  would  be  to  permit  the  pursuance  of 
the  illegal  voyage.  It  is  quite  true  the  slaver  in  the  case  I  have 
mentioned,  and  the  master,  could  not  be  again  seized  for  the  offence 
originally  charged.  The  original  libel  was  for  the  illegal  act,  for  the 
illegal  purpose,  that  accrued  up  to  its  date ;  and  the  fitting  out 
afterwards,  or  sending  forth  of  the  vessel  for  a  still  illegal  purpose, 
and  by  acts  themselves  illegal,  rendered  her,  of  course,  amenable 
to  a  new  prosecution  and  new  trial.  Now,  what  reason  can  be 
given,  why  this  vessel,  the  subject  being  thus  understood,  should 
not  be  delivered  on  a  bond  under  the  same  rules  of  policy  and 
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duty,  in  dealing  witb  the  res^  that  the  statutes  and  rules  of  the 
Court  have  established  and  that  have  been  acted  upon  in  precisely 
similar  cases?  None  whatever.  The  argument  of  the  learned 
District  Attorney  rests  wholly  on  the  mistaken  notion,  that  we 
are  trying  to  purchase  from  the  Court  a  license  to  cruise  against 
Spain,  as  a  slave-trader  might  be  alleged  to  be  purchasing  a  license 
from  the  Court  to  carry  on  the  slave-trade,  when  his  ship  is  de- 
livered to  him  on  bond.  Nothing  can  be  more  mistaken  than  this. 
The  Court  cannot  listen  to  it  for  a  moment. 

Upon  the  point  of  the  power  of  the  Court  to  allow  the  vessel  to 
be  released  upon  substitution  of  a  bond,  I  would  refer  your  Honor 
to  the  act  of  Sept.  24, 1789, 1  U.  S.  Stats,  at  Large,  p.  88,  89,  and 
especially  to  the  act  of  April  5th,  1832,  4  U.  S.  Stats,  at  Large, 
p.  503.  That  statute,  your  Honor  sees,  is  designed  simply 
to  give  to  the  Court  the  power  of  an  admiralty  court;  and 
if  it  is  too  much  for  us  to  claim  this  as  a  full  recognition 
of  the  power  to  do  as  a  Court  in  session,  of  its  own  vigor  and 
by  its  own  functions  that  which  by  the  statute  the  Court  is 
empowered  to  do  in  vacation,  it  is  in  itself  an  enactment  from  that 
time  forward,  that  the  Court  has  this  power.  We  need  not  argue 
this  point  further.  It  is  plain  that  the  Court,  as  a  court  in  ses- 
sion, had  this  power  imparted  to  it  by  the  statute  in  every  case  of 
seizure  ;  and  the  Revenue  Act  of  the  2d  March,  1799,  §  89, 1  U. 
S.  Stats,  at  Large,  p.  677,  which  authorizes  the  delivery  on  bond 
to  the  clidmants,  of  all  goods  and  merchandise  seized  under  the 
act,  provides  the  mode  of  appraisement.  Now  we  come  to  the  act 
of  March  3d,  1847,  9  U.  S.  Stats,  at  Large,  p.  181,  which  says, 
that  in  any  case  brought  into  the  courts  of  the  United  States,  exer- 
cising jurisdiction  in  admiralty,  where  a  warrant  of  arrest  or  other 
process  in  rem  shall  be  issued,  it  shall  be  the  duty  of  the  marshal 
to  discharge  the  property  arrested,  receiving  from  the  claimant 
a  bond  or  stipulation  in  double  the  amount. 

The  act  of  March  3d,  1819,  3  U,  S.  Stats,  at  Large,  p.  510,  pro- 
vides for  the  condemnation  of  armed  vessels  committing  agres- 
sions. It  is  an  act  for  the  prevention  of  piratical  marauding  on 
the  high  seas,  just  as  the  Slave-Trade  Act  is  intended  to  prevent 
fte  slave-trade,  and  the  Neutrality  Act  to  prevent  cruisers  from 
going  to  sea  to  operate  against  the  peace  of  a  nation  with  whom 
we  are  in  amity.  But  the  practice  under  that  act  was  to  release 
the  res  upon  substitution  of  a  bond,  as  we  seek  to  have  done  in 
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this  case.  This  is  settled  bj  the  case  of  a  Spanish  privateer  reported, 
the  Palmyra,  in  the  twelfth  volume  of  Wheaton's  Reports.  (  Hie 
Palmyray  12  Wheat.  1.) 

All  these  questions  refer  to  that  part  of  the  jurisdiction  of  this 
Court  over  which  jour  Honor  has  so  long  and  ably  exercised  con- 
trol. Now,  the  authorities  bearing  on  this  question,  are,  first,  the 
admiralty  rule  of  the  Supremo  Court,  rule  11,  which  says :  **  In 
like  manner,  when  any  ship  shall  be  arrested,  the  same  may,  upon 
the  application  of  the  claimant,  be  delivered  to  him  upon  a  due 
appraisement  to  be  had  under  the  direction  of  the  Court,  upon  the 
claimants  depositing  in  Court  so  much  money  as  the  court  shall 
order,  or  upon  giving  a  stipulation,  with  sureties,  as  aforesaid." 

Counsel  then  cited  Benedict's  Adm.  p.  245,  §  445 ;  Dunlop's  Adm. 
Pr.  p.  180 ;  2  Conkling's  Adm.  Pr.  2d  ed.  p.  96 ;  The  Brig  Struff- 
g-fejl  Gal.  476,  Ac. 

Now,  if  your  Honor  please,  I  see  no  escape  from  the  proposition 
that  there  is  a  statutory  obligation  upon  the  Court  to  grant  the 
motion  of  the  claimants ;  but  treating  it  as  a  question  of  power, 
which  certainly  is  established  beyond  a  doubt,  I  say  it  would 
be  oppressive  to  refuse  to  deliver  to  respected  and  responsi- 
ble citizens  their  vessel,  they  depositing,  in  the  form  of  a  bond,  its 
value  with  this  Court.  And  although  the  government  has  charged 
in  the  pleading,  following  the  words  of  the  statute,  and  in  various 
counts,  that  the  vessel  is  an  armed  vessel,  yet  the  claimants 
deny  the  whole;  and  it  is  here  I  take  exception  to  the  sug- 
gestion of  my  learned  adversary,  —  not  that  he  intended  it, — 
whereby  he  departs  from  the  allegation  of  the  libel,  that  she  is 
armed  and  equipped,  and  fitted  out,  —  whatever  the  phrase  may 
be,  —  to  a  statement  of  the  actual  condition  of  the  vessel,  as  bearing 
upon  your  Honor's  discretion,  as  to  delivering  such  a  vessel  upon 
bond.  There  the  counsel  has  stepped  out  from  the  incrimination 
of  the  statute  and  the  incrimination  of  the  libel,  and  has  proceeded 
to  an  allegation  of  a  flagrant  and  patent  situation  of  the  ship  itself, 
as  being  a  naval  vessel  armed  and  equipped  as  a  ship  of  war. 
Now,  my  learned  friend  knows  that  she  is  not  in  that  situation 
now,  and  never  has  been,  and,  in  fact,  never  was  capable  of  being 
in  any  suoh  situation,  as  her  engines  were  unfitted  for  such  a 
purpose. 
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My  learned  frieud  said  something  about  previous  patriotic  pur- 
poses for  which  the  vessel  was  intended  by  the  builder,  in  order  to 
show  that  she  was  planned  and  constructed  in  the  hope  and  purpose 
that  she  might  aid  the  government  in  its  efforts,  —  not  to  destroy 
the  Alabama,  —  our  government  had  ships  enough  to  destroy  the 
Alabama, — but  to  catch  the  Alabama.  That  is  what  she  was 
built  for.  You  do  not  make  or  build  war-ships  to  catch  such  ves- 
sels as  the  Alabama.  If  that  had  been  the  kind  of  vessel  wanted, 
the  government  had  some  four  hundred  or  five  hundred  of  that 
sort,  —  war-ships.  This  was  a  saving  ship,  —  a  ship  that  by  her  fast 
sailing  and  steaming  qualities,  by  sail  and  steam,  could  catch  the 
Alabama.  As  your  Honor  knows,  the  power  of  the  Alabama  was 
against  unarmed  vessels,  not  against  armed  vessels ;  a  single  gun 
on  the  deck  of  a  ship  that  could  outsail  her  was  sufficient  for  her 
destruction  ;  so  that  the  statement,  that  the  Meteor  was  built  by 
her  present  owners,  or  any  owners,  to  destroy  the  Alabama,  is 
altogether  imperfect  without  a  fuller  account  of  her  origin. 

The  Alabama  was  fortunately  destroyed  before  this  vessel  was  at 
all  able  to  go  to  sea ;  but  the  purposes  of  the  eminent  and  patriotic 
merchants  in  Boston  and  New  York,  if  tliey  had  anything  to  do  with 
the  plan  of  this  vessel,  were  to  save  the  commerce  of  the  country 
irom  injury,  and  the  government  from  the  reproach  of  not  having 
a  single  vessel  that  could  catch  and  put  a  stop  to  the  depredations 
of  the  Alabama.  And  in  this  way  the  vessel  was  to  have  been 
the  instrument  and  agent  of  the  government  of  the  United  States, 
and  not  a  privateer,  or  private  vessel  of  any  merchant  for  any 
purpose  connected  with  the  late  war.  To  detain  her  now,  and  to 
refuse  to  accept  a  bond  in  substitution  for  her,  I  say,  would  be  op- 
pressive. Here  is  a  steamship,  worth  something  like  $200,000,  and 
an  expense  to  her  owners,  all  things  put  together,  of  something 
like  $500  a  day,  counting  interest  .on  capital,  their  expenditures, 
and  the  injury  to  their  vessel,  and  they  propose  to  give  a  bond 
that  shall  not  diminish  in  value,  but  shall  be  to  the  government 
and  to  the  informer  an  equivalent  for  the  proceeds  of  the  vessel 
and  a  punishment  to  the  owners,  in  the  event  of  its  forfeiture, 
equal  to  the  loss  of  the  ship  itself.  The  notion  that  her  delivery 
on  bond  would  be  a  license  to  go  on  violating  the  laws  of  the 
country  cannot  be  for  a  moment  entertained  and  must  be  re- 
jected. 

Now,  as  these  observations  about  the  vessel  and  the  way  she  was 
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built,  or  supposed  to  be  built,  are  likely  to  go  before  the  public,  it 
is  proper  that  I  should  say  that  the  Meteor  was  commenced  about 
three  years  ago,  right  in  the  middle  of  the  war.  She  was  finished 
in  December,  1864,  and  was  built  during  that  interval.  She  was 
built,  as  nine  out  of  ten  of  the  steamers  for  merchant  use  are 
built,  by  ship-builders  for  the  owners,  with  regard  to  speed  and 
strength,  in  order  that  she  might  have  ready  sale  in  the  market, 
or  be  chartered  or  purchased  by  the  government,  as  they  chartered 
and  purchased  other  vessels  at  that  time.  Now,  these  gentlemen, 
your  Honor,  the  claimants  here,  are  as  well  known  as  any  citizens 
in  this  country  for  loyalty  to  their  government  and  for  obedience 
to  its  laws.  They  have  been  made  the  subject  of  government 
prosecution  upon  information  from  persons  who  have  an  interest 
to  the  amount  of  half  the  forfeiture,  and  they  are  prepared  to 
meet  the  issue  that  the  government  presents  to  them  by  trial  and 
proof.  They  had  no  desire  to  precipitate  the  question  of  bonding 
the  vessel,  but  have  waited  and  suffered  expense  and  injury  long 
enough  ;  and  they  now  ask  that  which  is  not  denied  to  the  most 
criminal  violator  of  the  laws  of  the  country,  the  slave-trader, 
the  smuggler,  the  fraudulent  violator  of  the  revenue  law,  or  any 
party  that  it  is  under  the  greatest  and  gravest  suspicion.  They  do 
not  ask  to  escape  the  penalty  of  the  law,  not  to  avoid  trial  and 
investigation,  and  the  just  result,  but  simply  that  they  may  be 
dealt  with  according  to  the  rules  by  which  the  Court  of  Admiralty 
has  determined  that  property  shall  not  perish  during  proceedings 
for  its  forfeiture,  and  that  litigation  in  itself  sliall  not  be  an  injury 
to  innocent  persons  by  its  mere  continuation.  They  ask  that  their 
case  shall  not  be  made  the  sole  exception  to  the  universal  rule  in 
admiralty  proceedings,  that  property  shall  be  held  as  security  for 
forfeiture,  and  yet  that  it  shall  be  so  held  as  to  cause  no  damage 
to  the  party  prosecuted,  if  no  offence  is  proved,  and  no  loss  to  the 
government  if  it  should  be  prosperous  in  its  litigation.  There  is 
nothing  irregular  in  this,  and  nothing,  if  your  Honor  grants  this 
motion,  that  has  the  least  semblance  of  a  permission  or  opportunity 
for  this  vessel  to  violate  the  law  in  the  future.  Tour  Honor 
knows  your  functions  here  are  purely  judicial,  and  that  those 
functions  only  extend  to  punishment  or  forfeiture  for  past  crime. 
You  have  no  ftinctions  of  intervention  and  control  in  the  way  of 
executive  authority  as  to  the  future  uses  or  disposition  of  this  ves- 
sel.   The  Neutrality  Act  provides  for  executive  interference  in  the 
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way  of  repression  of  hostile  expeditions.  It  provides  expressly, 
that  any  armed  vessel  going  from  this  port,  without  any  allegations 
against  it,  or  institution  of  judicial  inquiry,  may  be  stopped  by 
the  strong  arm  of  the  Executive.  And  what  does  your  Honor 
suppose  is  the  limit  of  executive  interference  in  that  case?  It  is 
till  the  owners  shall  give  a  bond,  and  that  is  all.  And  yet  your 
Honor  is  asked,  by  a  judicial  usurpation,  to  go  beyond  your  duty 
and  the  inquiring  into  past  crime  and  securing  its  punishment,  — 
to  exercise  a  discretion  that  shall  hold  a  vessel  from  future  use  by 
its  owners.  It  is  not  a  matter  of  judicial  inquiry,  what  is  the 
limit  of  congressional  or  executive  authority.     Wlienever  the 

■ 

Executive  ascertains  that  an  armed  vessel  is  about  leaving  a  port 
of  the  country  with  an  intent  to  violate  the  neutrality  laws  of  the 
country,  the  Executive  may  seize  the  vessel  and  hold  it  until  the 
owner  gives  a  bond  for  her  value,  when  the  vessel  is  delivered  to 
him ;  and  that  is  the  end  of  executive  interference.  The  Execu- 
tive can  at  any  time  seize  a  vessel  within  that  predicament ;  and 
if  it  is  not  within  that  predicament,  it  is  not  within  any. 

Now,  your  Honor,  lest  you  should  entertain  an  idea  that  this 
was  an  armed  vessel,  I  assert  that  there  never  was  a  gun  on  board 
her  at  any  time  since  she  came  within  the  observation  and  control 
of  the  government,  and  was  made  the  subject  of  complaint  and 
seizure.  She  was  used  as  a  merchant  vessel  from  the  time  she 
was  finished  until,  while  engaged  in  her  regular  trade  between  the 
northern  ports  and  New  Orleans,  she  was  seized  by  the  United 
States.  Her  first  employment  was  as  a  government  transport, 
and  then  she  had  no  more  than  the  ordinary  guns  of  a  merchant 
vessel ;  but  since  then  she  has  had  not  a  single  gun  on  board.  So 
much  for  the  allegation  that  she  was  a  formidably-armed  and 
thoroughly-equipped  ship  of  war. 

REPLY   OF  THE  DISTRICT  ATTORNEY. 

4 

Mr.  Courtney.  As  the  learned  counsel  on  the  other  side  has 
discussed  the  matter  thoroughly,  I  propose  to  make  a  few  remarks 
in  reply.  I  did  not  introduce  the  letter  of  the  Secretary  of 
State  with  any  view  of  attempting  to  influence  the  Court,  or  to 
prejudice  the  case  in  your  Honor's  mind.  I  merely  introduced 
that  letter  for  the  purpose  of  showing  that  those  gentlemen  had 
deemed  it  their  duty  to  present  this  question  to  the  govern- 

2* 
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ment  of  the  United  States,  and  to  ask  their  favorable  action 
on  it.  The  letter  shows  that  such  action  was  taken,  and  the 
government  had  declined  to  grant  them  the  relief  they  asked 
for.  It  is  to  be  presumed  that  thej  presented  their  whole  case, 
and  laid  before  the  government  the  strongest  reasons  thej  could 
adduce  when  asking*  that  their  vessel  be  released.  Having  failed 
in  this,  they  come  here  and  make  this  motion.  Counsel  ar- 
gued that  all  these  parties  had  to  do  was  to  give  a  bond  for 
the  release  of  the  vessel.  In  a  certain  case,  that  was  all ;  but 
the  circumstances  provided  for  in  that  case  have  no  bearing  on 
the  statute  and  no  application  to  the  section  of  the  statute  under 
which  these  proceedings  are  had.  The  act  in  that  case  simply 
provides  that  the  owners  of.  an  armed  vessel  fitted  out  shall  give  a 
bond  to  the  government.  I  do  not  see  what  bearing  that  sec- 
tion has  upon  the  question  now  before  the  Court.  The  question 
here  is,  whether  this  Court  has  any  authority,  or  will  think  it 
within  its  discretion  if  it  has  authority,  to  bond  this  vessel  under 
the  circumstances.  The  executive  department  of  the  government 
having  the  power  to  release  this  vessel,  independent  of  any  judicial 
action,  and  having  declined  to  do  it,  that  fact  ought,  I  think, 
to  have  some  bearing  on  the  question  now  before  the  Court,  —  a 
great  deal  more  than  a  speech  of  the  President,  or  the  utterance 
of  a  member  of  the  cabinet,  for  it  is  an  official  document  showing 
the  action  of  the  government  on  a  certain  matter  and  the  result 

thereof. 

Now,  my  learned  friend,  as  I  understand  him,  has  not  yet  satis- 
fied me  as  to  where  he  finds  any  authority  for  this  motion.  I  sub- 
mit to  your  Honor,  that  the  rule  of  the  Court  in  regard  to  this 
question  of  bonding  was  made  in  view  of  the  revenue  acts,  and  in 
view  of  no  other  act  whatever ;  and  I  defy  my  learned  friend  to 
find  a  solitary  case  where  a  vessel  seized  by  the  government  for 
an  alleged  violation  of  the  third  section  of  ihe  Neutrality  Act  has 
ever  been  bonded  in  this  or  any  other  country.  During  the  short 
time  I  had  to  examine  the  question,  and  look  through  all  the  books, 
I  could  not  find  a  case  where  such  an  application  was  ever  made. 

Mr.  Evarts.  How  many  cases  of  similar  arrest  did  you  find  ? 

Mr.  Courtney.  I  don't  now  recollect,  but  you  will  remember 
that  at  the  time  of  the  Cuban  expedition  a  vessel  was  seized  under 
similar  circumstances,  and  I  suppose  the  same  question  came  up 
then.    Now,  I  ask  your  Honor,  is  there  anything  in  the  act  which 
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aatliorizes  tho  bonding,  hy  stipulation  or  otherwise,  of  a  vessel  seized 
in  this  way.  I  submit,  that  the  inference  is  strong  in  this  case 
that  it  was  the  intention  of  Congress  not  to  permit  a  vessel  seized 
for  a  violation  of  this  act  to  be  bonded.  This  is  clear  to  my  mind 
from  the  fact  that  there  are  sections  in  the  act  providing  for  the 
bonding  of  vessels  in  certain  cases.  If  it  had  been  the  intention 
of  Congress  to  permit  a  vessel  of  this  kind  to  be  bonded,  it  would 
be  specifically  mentioned  and  provided  for  in  the  act  itself,  —  es- 
pecially when  Congress. took  the  trouble  of  providing  for  the  giving 
of  bonds,  under  certain  circumstances,  in  cases  of  armed  vessels. 

My  learned  friend  says  that  1  have  intimated  to  the  Court,  that 
if  the  Court  should  grant  this  motion,  it  would  grant  a  license  to  the 
vessel  to  go  out  on  her  predatory  cruise,  as  originally  intended ; 
or  in  substance  this  is  his  language.  Now,  I  intimated  no 
such  thing ;  but  I  do  say  here,  that  this  would  be  the  practical 
result  of  a  release  of  this  vessel.  Now,  I  am  assuming  that  in 
all  things  this  libel  is  correct  and  true,  and  the  record  being  here, 
your  Honor  must  take  tho  pleadings  as  you  find  them.  I  do  not  inti- 
mate one  particle  of  reproach,  I  do  not  impute  the  slightest  bad  faith 
or  bad  conduct  in  this  case  to  the  Messrs.  Forbes.  « I  know  nothing 
in  regard  to  these  gentlemen.  I  am  here  to  present  the  case  in 
behalf  of  the  government,  as  it  appears  upon  the  record.  That 
these  gentlemen  were  patriotic  and  loyal  citizens,  and  that  they 
built  and  designed  this  vessel  for  the  patriotic  purpose  of  sending 
her  to  sea  to  arrest  the  piratical  career  of  the  Alabama,  I  do  not 
question ;  on  the  contrary,  as  loyal  citizens,  they  have  my  thanks 
for  what  they  then  did.  But  when  the  government  believes  that 
it  has  information  that  these  gentlemen  were  engaged  in  negotiat- 
ing a  sale  and  transfer  of  this  vessel  for  illicit  purposes,  —  for  a 
violation  of  the  neutrality  laws  of  the  country,  —  then  their  posi- 
tion and  their  stains  in  the  case  takes  a  very  different  aspect. 
We  are  here  to  see  whether  or  not  the  libel  charged  is  true,  and  the 
owners.of  this  vessel  should  be  treated  just  as  other  citizens,  — 
their  loyalty  or  disloyalty,  during  the  rebellion,  having  nothing 
to  do  with  the  issue  in  the  case. 

I  was  remarking  on  the  practical  consequences  that  would  fol- 
low the  release  of  this  vessel,  if  bonded  by  the  government,  —  or 
rather,  if  the  government  should  release  her  on  bond,  as  contended 
for  by  learned  counsel  on  the  other  side, —  that  she  would  go  to  some 
other  port,  and  thence  proceed  on  her  predatory  cruise.    Your 
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Honor  will  please  take  notice  that  these  two  governments,  Spain 
and  Chile,  are  still  at  war,  and  that  this  vessel  would  immediately 
put  into  some  other  port,  fit  out,  and  as  your  Honor's  release 
would  allow  her,  would  violate  anew  the  neutrality  laws  of  this 
country  by  making  predatory  attacks  on  the  ports  and  commerce 
of  Spain.  That  would  be  the  practical  result  of  this  release  asked  for. 
This  law  was  intended  —  where  sufficient  evidence  was  adduced 
of  the  fact — to  arrest  vessels  for  the  infraction  of  its  provisions, 
and  to  detain  them  until  released  by  judicial  form.  That  was  the 
object  and  intent  of  the  act.  I  do  not  say,  your  Honor,  that  by 
releasing  this  vessel  on  bond,  you  give  a  license  for  piracy,  but  I 
say  that  this  would  be  the  practical  result,  just  as  I  have  stated 
it  to  the  Court. 

Now,  the  cases  read  by  my  learned  friend  have  no  bearing  on 
the  question  at  all.  We  all  know  what  the  objects  and  penalties 
of  stipulations  are.  My  learned  friend  says  that  by  the  inde- 
pendent and  inherent  power  of  the  Court,  there  is  an  obligation 
on  the  Court  to  grant  this  motion.  I  beg  to  differ  with  him  on 
that  aspect  of  the  case.  I  say  the  moral  obligation  in  this  case  is 
just  the  reverse  of  that  contended  for.  My  learned  friend  knows 
well  the  great  irritation  created  in  this  country  by  the  conduct  of 
Great  Britain,  in  regard  to  her  acts,  when  she  permitted  the  Ala- 
bama and  Shenandoah  and  other  privateers  to  run  out  of  her  ports 
and  prey,  upon  our  commerce.  We  then  found  fault,  and  rightly, 
with  her  alleged  carrying  out  of  international  law,  which  we  con- 
ceived was  a  farce,  a  pretext,  and  a  wicked  failure.  We  found 
fault  with  the  British  government,  because  it .  connived  at  those 
vessels  going  out  from  her  ports,  and  its  act  has  given  rise  to  cor- 
respondence in  which  our  government  claims  that  England  is 
liable  to  the  amount  of  damage  inflicted  upon  our  merchants  and 
commercial  Marine  by  these  privateers.  I  say  that  this  question 
of  international  law  has  just  come  to  this,  that  every  government 
deserving  the  esteem,  respect,  and  confidence  of  other  governments 
with  whom  they  are  at  peace,  must  see  that  their  executive  de- 
partments and  judicial  departments  inviolately  maintain  the  prin- 
ciples of  international  law,  existing  on  behalf  of  these  governments, 
and  to  see  that  they  are  faithfully  and  sacredly  carried  out. 
What,  then,  is  the  obligation  on  the  Executive  and  Judiciary  of 
this  country  in  a  case  of  this  description  ?  Why,  if  this  vessel 
were  to  be  bonded,  —  I  do  not  speak  of  this  vessel  particularly,  but 
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any  other  vessels  seized  for  an  alleged  violation  of  the  Neutrality 
Act,  —  if  they  are  to  be  released  by  judicial  authorities,  then  the 
Neutrality  Act  becomes  a  perfect  farce  and  nullity,  and,  in  fact, 
amounts  to  nothing.  The  intention  of  the  act  is,  that  vessels 
seized  for  violations  of  the  neutrality  law  shall  be  held  by  the  gov- 
ernment till  trial  has  been  had  testing  the  merits  of  the  question ; 
then,  and  not  till  then,  shall  a  vessel  so  libelled  and  held  be  re- 
leased or  condemned.  I  again  assert  that  there  is  happily  a 
common  desire  among  all  nations,  including  England,  —  for  that 
pow.er  is  now  thoroughly  ashamed  of  her  past  conduct,  and  the 
retrospect  she  is  compelled  to  take  of  her  unfriendliness  towards 
us  during  the  late  war. — I  say,  that  even  England,  in  common 
with  all  other  nations,  desires  that  the  laws  of  neutrality  shall  be 
made  as  stringent  t&kA  as  binding  as  possible,  so  as  to  prevent, 
upon  the  part  of  their  subjects  and  people,  all  hostile  depredations 
not  directed  and  controlled  by  the  governments  themselves.  That 
is  the  desire  of  all  nations  now,  and  that  is  the  tendency  of  their 
acts.  We  shall  find  hereafter  that  the  neutrality  laws  of  all  gov- 
ernments and  maritime  powers  will  be  strictly  and  thoroughly  en- 
forced ;  their  own  safety  and  their  own  interests  are  at  stake,  as 
the  result  of  the  conduct  of  Great  Britain  with  regard  to  us  shows, 
which  point  out  unmistakably  the  necessity  and  importance  of  so 
doing. 

A  decision,  to  the  extent  claimed  here,  would  open  a  seam  in 
the  act  of  1818  (the  Neutrality  Act),  through  which  whole  navies 
of  belligerents  could  go  to  sea  on  their  errands  of  destruction.  I 
repeat  again,  if  your  Honor  has  the  power, — if  there  exists  a 
statute  granting  that  power,  —  if  you  believe  that  this  Court  has 
the  independent  and  inherent  power  to  grant  this  motion,  —  then  I. 
say  our  neutrality  law  has  no  spirit,  no  life,  is  a  dead  letter  on 
the  statute-book,  and  amounts  to  nothing.  I  know  that  your 
Honor  will  give  to  this  case  that  thorough,  complete,  and  search- 
ing examination  which  its  nature  and  importance  demand ;  and 
whatever  your  determination  may  be  in  this  case,  I  know  well  it 
will  be  the  result  of  able,  experienced,  and  mature  judicial  investi- 
gation, and  a  determination  to  do  what  the  law,  not  only  of  nations, 
but  our  own  law,  requires  in  this  respect,  both  as  regards  the  gov-, 
ernment  and  as  regards  these  claimants. 

The  counsel  concluded  by  restating  his  points  as  given  above. 
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KEJOIND£R  OF  MR,  EVARTS. 

« 

Mr.  Evarts.  May  it  please  your  Honor ^ — I  will  be  very  brief 
in  the  remarks  I  am  entitled  to  make,  in  reply  to  the  learned 
District  Attorney's  closing  argument.  The  letter  of  the  Secre- 
tary of  State  is  undoubtedly  open  to  the  construction  suggested, 
on  the  part  of  any  one  not  informed  as  to  what  passed  between  the 
owners  of  this  vessel  and  the  government  of  the  United  States  on 
the  subject  of  this  prosecution.  That  construction  would  be^  ac- 
cording to  the  statement  of  the  District  Attorney,  that  we  had 
made  some  application  to  the  government  to  allow,  or  instruct  the 
District  Attorney  to  allow,  the  bonding  of  this  vessel  in  the  course 
of  these  judicial  proceedings.  Now,  we  hate  never  made  any 
application  to  the  government  to  favor,  or  to  instruct  the  District 
Attorney  to  favor,  the  bonding  of  tliis  vessel,  —  the  subject-matter 
of  this  suit.  We  never  thought  that  a  proper  thing  to  do,  and  we 
certainly  never  thought  it  a  necessary  thing  to  do,  because  the 
Court  has  the  whole  control  in  the  matter,  and  executive  interfere 
ence  would  be  uncalled  for  and  improper^  We  believe  that  the 
rules  of  the  Court  and  the  law  completely  embrace  and  settle  this 
question ;  and  this  gives  me  an  opportunity  to  say,  that,  from  the 
moment  this  prosecution  was  commenced,  the  owners  and  the 
master  thought  it  impossible  that  this  government  could  seriously 
intend  to  make  it  a  matter  of  judicial  inquiry.  And  under  this 
belief,  the  owners  had  applied  to  the  government  to  remit  any  fur- 
ther prosecution  in  the  case,  in  plain  view  of  the  rights  and  pur- 
poses of  these  owners.  And  that,  your  Honor  falls  within  exactly 
what  is  the  due  and  proper  region  of  executive  consideration,  de- 
liberation, and  control,  —  that  is,  whether  the  suit  should  go  on 
or  be  discontinued.  That  was  for  the  Executive  to  determine. 
But  we  never  asked  the  government,  by  any  intimation  of  its  wishes, 
to  affect  the  Court's  direction  and  conduct  of  questions  arising  in 
the  prosecution.  And  if  my  learned  friend  insists  tliat  the  Seci'e- 
tary  of  State  and  the  President  are  to  be  heard  on  questions 
touching  the  due  administration  of  justice,  except  by  argument 
and  in  methods  for  which  the  law  provides,  then  I  say  he  intro- 
duces an  impropriety  into  the  administration  of  justice  which  the 
Secretary's  letter,  in  my  judgment,  does  not  justify  him  in,  and 
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which  the  Judiciary  of  the  United  States  will  not  submit  to  tolerate 
for  a  single  moment. 

Now,  I  will*  agree  with  my  learned  friend,  and  it  is  my  argu- 
ment, that  section  three  of  the  act  under  which  this  prosecution  is 
founded,  providing  a  penalty  for  past  ofifences,  has  nothing  what- 
ever to  do  with  sections  ten  and  eleven,  which  give  the  power 
to  repress  or  take  security  against  future  infractions  of  neutral- 
ity, and  my  argument  was,  that  there  was  nothing  before  your 
Honor  but  the  consideration  of  the  question  of  forfeiture  for  an 
alleged  past  offence,  and  that  the  substitution  of  a  bond  for  the 
ship  is  sufficient  property  forfeiture  for  past  offences  under  every 
law,  and  was  so  regarded  by  the  statutes  and  by  the  courts.  My 
learned  friend  would  confine  the  Court  to  political  and  govern- 
mental action  in  dealing  with  this  question ;  but,  if  you  look  at  the 
statute,  your  Honor  will  find  that  even  political  and  governmental 
action  of  repression  and  restraint  was  limited  to  holding  the  ves- 
sel seized  till  the  necessary  bond  was  given. 

I  hear  no  answer  to  the  statement  that  section  three  is  wholly , 
one  of  forfeiture  for  past  offences,— a  property  and  pecuniary 
punishment  for  past  offences,  — just  as  there  is  a  similar  section 
providing  that  a  vessel  violating  the  revenue  law  shall  be  forfeited 
and  the  persons  engaged  in  the  illegal  act  be  subject  to  fine  and 
imprisonment.  It  would  be  just  as  reasonable  to  contend  that  a 
party  indicted  under  that  section  and  liable  to  fine  and  imprison* 
ment,  ought  not  to  be  admitted  to  bail  under  the  general  law,  lest 
he  repeat  his  offence  as  to  oppose  the  bonding  of  this  vessel  under 
the  general  rule,  lest  she  should  in  the  future  offend  against  the 
neutrality  laws.  The  kind  of  argument  is  precisely  the  same,  and 
it  can  find  no  place,  except  through  a  confusion  of  ideas  in  a  court 
of  justice. 

My  clients  do  not  introduce  here  the  subject  of  their  loyalty 
or  their  merit  in  connection  with  the  original  plan  and  design  of 
the  Meteor.  The  subject  was  introduced  by  the  District  Attorney, 
and  in  whatever  I  said  on  that  point  I  but  simply  strove  to  put  the 
matter  right  before  your  Honor. 

Judge  Betts  took  the  papers  in  the  case,  reserving  his  decision, 
which  he  said  he  would  render  in  as  short  a  time  as  possible. 


I 
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DECISION  OF  THE  COURT,  FRIDAY,  MARCH  28. 

* 

Betts,  J.  On  the  22d  day  of  January,  1866,  the  United  States 
Attorney  for  this  district  filed  in  this  Court  a  libel  of  information 
against  the  above-named  vessel,  charging  that  the  said  vessel  had 
been  fitted  out  to  commit  hostilities  against  the  government  of 
Spain,  in  violation  of  the  Neutrality  Act  of  Congress  of  1818.  On 
the  succeeding  day  the  attorney  filed  an  amended  libel  of  informa- 
tion, in  the  same  cause,  charging  and  detailing  the  misdemeanors 
imputed  to  the  said  ship  specifically  and  minutely.  On  the  filing 
of  the  original  libel  there  was  issued  out  of  the  clerk's  office  of 
this  Court,  under  the  seal  of  the  Court,  addressed  to  the  marshal 
of  the  district,  a  monition  and  warrant  of  attachment,  returnable 
in  Court  on  the  18th  of  February  next  thereafter,  on  which  day 
the  said  process  was  duly  returned  in  Court,  served  by  the  mar- 
shal. On  the  14th  day  of  March  inst.,  counsel  for  the  claimants  of 
the  said  vessel  made  application,  by  a  summary  and  non-enumer- 
ated motion  to  the  Court,  for  an  order  to  appoint  appraisers  in  the 
above  cause,  to  appraise  the  said  ship ;  and  upon  the  filing  of  a 
bond  or  stipulation  for  the  amount  of  such  appraised  value,  to 
deliver  possession  of  the  vessel  to  the  said  claimants.  On  looking 
at  the  papers  on  file,  the  summary  motion  now  pressed  to  hearing 
by  the  claimants  appears  under  the  circumstances  of  the  case,  ao- 
cording  to  the  strict  rules  of  practice,  to  be  premature  in  point  of 
order,  exceptive  allegations  having  bedn  previously  taken  by  the 
United  States  Attorney  to  the  competency  of  the  claimants  to  in- 
tervene in  this  matter.  But  the  counsel  for  the  claimants,  urging 
the  immediate  hearing  of  his  special  motion,  and  the  United 
States  Attorney  waiving  all  objection  to  such  immediate  hearing, 
the  parties  proceeded  to  discuss  the  questions  raised  on  the  appli- 
cation made  by  the  claimants  to  have  appraisers  appoin\ed  to  value 
the  steamship  and  to  have  her  restored  to  the  claimants  on  bail, 
according  to  the  usual  course  of  procedure  in  courts  of  admiralty 
and  maritime  jurisdiction  in  seizure  cases.  The  cause  was  pre- 
sented to  the  Court  in  maintenance  of  the  propositions  of  law  in- 
sisted upon  by  the  counsel  for  the  claimants,  as  recognized  or 
established  by  statutory  law,  and  the  standing  rules  and  adjudica- 
tions of  the  Courts  of  the  United  States,  with  great  force  and 
efficiency,  and  I  perceive  no  ground  to  question  at  this  day  that  it 
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is  within  the  ordinary  usage  of  the  United  States  Courts  author- 
ized and  sanctioned  hj  statutory  enactments  and  by  the  standing 
rules  of  the  several  Courts  of  the  United  States  in  the  exercise  of 
tlieir  several  functions,  in  bcmco^  or  by  the  judges  separately  out  of 
Court,  to  bail  personal  property  seized  under  processes  in  rerrty 
issued  out  of  Courts  of  civil  and  admiralty  jurisdiction,  and  de- 
liver the  re%  into  the  possession  of  the  proper  claimant,  on  secu- 
rity approved  by  the  judicial  authority  having  cognizance  of  the 
subject-matter.  The  powers  inherent  in  the  civil  and  admi- 
ralty court  of  England  were  originally  of  like  extent,  though  in 
modem  times  they  have  fallen  into  disuse,  probably  under  the 
overshadowing  influence  of  the  courts  of  common  law.  (2 
Browne's  Civil  and  Adm.  Law,  435.) 

It  seems  to  me,  then,  that  the  sole  question  of  difficulty  in 
principle  subsisting  in  this  case  is,  whether  the  Court  is  bound 
by  positive  law,  or  a  settled  course  of  practice  and  usage,  estab- 
lished by  authority  of  the  judiciary,  equivalent  in  force  to  a  direct 
enactment  of  Congress,  to  deliver  the  ship  to  the  claimants  on 
bail,  or  whether  the  delivery  on  bail  is  subject  to  the  judicial  dis- 
cretion of  the  Court.  I  feel  persuaded  that  by  a  sound  construction 
the  regulations  in  this  behalf,  prescribed  by  the  Supreme  Court 
of  the  United  States  or  by  the  Circuit  or  District  Court  within 
this  district,  do  not  declare  a  rale  binding  on  the  Court,  and  that 
all  the  doctrines  adopted  by  those  Courts  on  that  branch  of 
practice  have  been  carried  into  execution  on  the  understanding 
that  the  power  to  bail  property  held  under  seizure  in  a  court 
of  civil  and  admiralty  jurisdiction,  in  an  action  of  tort,  or  one 
of  contract  where  opposition  is  made  thereto,  is  also  a  trust,  and 
that  its  exercise  lies  exclusively  within  the  judicial  discretion  of 
the  Court.  (Dunlap  Adm.  Pr.,  2d  ed.  181 ;  The  Brig  Struggle, 
1  (xal.  476 ;  The  George,  2  Gal.  249 ;  Lane  v.  Townsend,  Ware, 
2d  ed.  289.) 

The  act  of  March  3, 1847  (9  U.  S.  Stats,  at  Large,  181),  en- 
titled ^^  An  act  for  the  reduction  of  the  costs  and  expenses  of 
proceedings  in  admiralty  against  ships  and  vessels,"  was  cited  by 
the  counsel  for  the  claimants  as  imposing  on  the  Court  the  im- 
perative duty  of  delivering  up  the  vessel  on  bail.  But  the  Court 
is  of  opinion  that  that  statute  is  by  its  express  terms  limited  in  its 

operation  to  cases  in  admiralty  in  which  the  libellant  seeks  to 
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recover  a  money  demand,  and  has  no  application  to  cases  like  tliat 
now  before  the  Court. 

K  the  whole  question  as  to  the  delivery  of  the  vessel  on  bail  in  the 
present  case  was  one  merely  of  judicial  discretion,  I  should  have 
great  hesitation  in  acceding  to  the  application  of  the  claimants  at  the 
present  time  in  so  grave  a  case  as  that  disclosed  in  the  libel  of  in- 
formation. The  importance  of  a  due  and  proper  enforcement  of  tlie 
neutrality  laws  of  the  United  States  is  so  great  that  no  course  of 
procedure  ought  to  be  adopted  by  the  Court  which  would  afford 
an  opportunity  for  a  repetition  of  the  offences  charged  against  a 
particular  vessel,  at  least  until  the  public  authorities  have  been 
afforded  a  reasonable  time  to  substantiate,  through  a  judicial  trial, 
their  allegations  against  such  vessel.  But,  aside  from  the  correct- 
ness or  incorrectness  of  the  views  thus  expressed,  I  am  persuaded 
that  the  direct  legislation  of  Congress  in  the  act  iipon  which  the 
libel  of  information  in  the  present  case  is  founded  (Act  of  April 
20th,  1818,  3  U.  S.  Stats,  at  Large,  447),  covers  the  subject-matter 
of  the  present  application,  and  is  conclusive  upon  the  question 
that  the  vessel,  while  held  under  seizure  by  process  in  favor  of  the 
United  States  for  the  violation  of  that  statute,  cannot  be  dis- 
charged on  bail  by  order  of  a  judge  of  the  United  States,  under 
the  authority  of  the  common  rules  and  practice  of  the  Court. 

The  third  section  of  that  act  enacts  that/^  if  any  person  shall, 
within  the  limits  of  the  United  States,  fit  out  and  arm,  or  attempt 
to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming 
of  any  ship  or  vessel,  with  intent  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  any  foreign  prince  or  state,  or  any  col- 
ony, district,  or  people,  to  cruise  or  commit  hostilities  against  the 
subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people  with  whom  the  United  States  are  at 
peace,''  &c.,  &c.,  every  such  ship  or  vessel,  with  her  tackle,  ap- 
parel, and  furniture,  together  with  all  materials,  arms,  ammuni- 
tion, and  stores  which  may  have  been  procured  for  the  building 
and  equipment  thereof,  shall  be  forfeited.  The  amended  libel 
avers,  as  causes  of  forfeiture,  various  violations  of  the  third  sec- 
tion of  the  act.  The  eighth  section  of  the  act  provides  that  "  in 
every  case  in  which  a  vessel  shall  be  fitted  out  and  armed,  or  at- 
tempted to  be  fitted  out  and  armed,  .  .  .  contrary  to  the  provisions 
and  prohibitions  of  this  act,  ...  it  shall  be  lawful  for  the  President 
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of  the  United  States,  or  such  other  person  as  he  shall  have  em- 
powered for  that  purpose,  to  employ  such  part  of  the  land  or  naval 
forces  of  the  United  States,  or  of  the  militia  thereof,  for  the  pur- 
pose of  taking  possession  of  and  detaining  any  such  ship  or  vessel, 
...  in  order  to  the  execution  of  the  prohibitions  and  penalties  of 
this  act,  4&C.,  4&C."  The  clear  purport  and  intent  of  .these  provisions 
of  the  eighth  section  is,  that  the  vessel  whose  forfeiture  is  claimed, 
through  judicial  proceedings,  for  an  offence  against  the  third  sec- 
tion, shall  herself  be  detained,  so  that  the  forfeiture,  which  is  the 
penalty  imposed  by  the  third  section,  may  be  enforced  against  her 
specifically  in  case  of  her  condemnation.  Such  detention  must 
continue,  at  least,  until  the  government  has  had  a  reasonable  op- 
portunity to  bring  the  case  to  trial.  To  the  suggestion  of  the 
hardship  of  die  case  to  the  claimants,  in  case  of  an  acquittal  of 
the  vessel  on  trial,  the  answer  is,  that  it  is  not  improbable  that  the 
policy  adopted  by  Congress  of  holding  the  vessel  in  custody  to 
secure  the  rigid  observance  of  the  neutraUty  laws  would  be  con- 
sidered by  the  government  as  furnishing  ground  for  making  com- 
pensation* for  the  loss  and  damage  caused  by  an  im warranted 
prosecution.    The  application  is  overruled. 
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TRIAL  UPON  THE  ISSUE  OF  OWNERSHIP. 


United  States  District  Court  for  (he  Southern  District  of  New  York,  \ 

March  26,  27,  28.     > 

HON.  SAMUEL  R.  BETTS,  PRESIDING  JUDGE. 


appeared  for  the  United  States. 


Hon.  D.  S.  Dickinson,  U.  S.  Dist  Attorney, 
Samuel  6.  Courtney,  Esq.,  Asst      da 
Sydney  Webster,  Esq., 
James  B.  Craio,  Esq., 

William  M.  Eyarts,  Esq.,  >  ,  ^     ,      ,  . 

Joseph  H.  Choate,  Esq,    ;  "PP®*"^  ^  *«  cUmnante. 

First  Day,  Monday,  March  26th. 
The  case  being  called,  the  District  Attorney  addressed  the  Court. 

The  District  Attorney.  We  are  ready  to  proceed,  if  the  Court 
please.  The  claimants  allege  that  they  are  the  sole  owners  of  this 
vessel,  and  that  no  other  persons  are  owners.  We  deny  the  alle- 
gation. I  suppose  that  is  the  first  issue  to  be  tried.  It  is  neces- 
sary to  dispose  of  that  before  we  enter  upon  the  main  question. 
Of  this  question,  —  the  allegation  that  they  are  the  sole  owners,  — 
they  have  the  affirmative. 

The  Court.  Do  you  so  understand  it,  Mr.  Evarts  ? 

Mr.  Evarts.  Not  in  the  least,  sir.  I  do  not  consider  the  issues 
separable.  We  are  the  owners  for  the  purpose  of  the  claim ;  that 
is  all  that  is  involved  in  the  question. 

The  District  Attorney.  There  are  two  issues  here,  and  this 
is  a  preliminary  issue. 

The  Court.  What  is  the  form  of  the  pleading  ? 
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Me.  Evarts.  The  claim  and  the  answer  are  united  as  in  the 
ordinary  pleading. 

Mr.  Webster.  Oh,  no ;  the  claim  is  distinct  from  the  answer. 
In  the  revenue  cases  they  are  united ;  here  they  are  distinct. 

Mr.  Eyarts.  They  are  not  necessarily  distinct  or  united. 

Mr.  Courtney.  Here  they  are ;  they  will  speak  for  themselves. 

Mr.  Webster.  In  this  case,  ttie  note  of  issue  which  has  been 
filed  by  the  claimants  is  a  note  of  issue  upon  the  exceptions  to  the 
daim.  There  has  been  no  note  of  issue  filed  in  respect  to  the  merits, 
and  the  case  is  not  at  issue  upon  the  merits ;  it  is  only  at  issue  now 
upon  the  exceptions  to  the  claim.  The  claim  was  filed  by  Mr. 
William  P.  Gary  in  behalf  of  the  Messrs.  Forbes,  with  the  allegation 
that  the  persons  above  named,  to  wit,  Robert  B.  and  John  M. 
Forbes,  ^^  are  the  true  and  bond  fide  sole  owners  of  the  said  steam- 
ship, and  that  no  other  person  is  the  owner  thereof." 

In  response,  the  District  Attorney  says :  "  And  now  the  said 
United  States  of  America,  appearing  before  this  honorable  Court 
by  Daniel  S.  Dickinson,  Esq.,  Attorney  of  the  United  States  for 
the  Southern  District  of  New  York,  say  thai  the  said  Robert  B. 
Forbes  and  John  M.  Forbes  were  not,  at  the  time  of  the  forfeiture 
alleged  in  the  libel  aforesaid,  and  are  not  now,  the  sole,  true,  and 
lawful  owners  of  the  said  steamship  Meteor,  her  tackle,  &c.,  in 
manner  and  form  as  the  said  Robert  B.  Forbes  and  John  M.  Forbes 
have  above  claimed.  Wherefore,  the  said  United  States  pray 
that  the  said  claim  of  said  Robert  B.  Forbes  and  John  M.  Forbes 
may  be  dismissed,  and  for  such  other  or  further  order  as  to 
the  honorable  Court  may  seem  just  in  the  premises." 

It  is  upon  that  issue  thus  raised  upon  the  claim  and  the  excep- 
tions to  the  daim  that  the  note  of  issue  has  been  filed  at  this 
term. 

Mr.  Evarts.  The  ordinary  course  of  law  has  been  to  unite  the 
daim  and  answer  in  one  pleading,  and  there  is  no  difference 
between  cases  of  this  kind  and  ordinary  admiralty  cases.  It  seems 
that  we  have  followed  the  other  form,  the  claim  being  put  in 
before  the  answer.  Now  he  has  joined  issue  upon  the  claim 
on  a  pure  issue  of  fact,  and  it  is  not  an  exception  to  the  form  of 
the  claim.  It  is  not  a  demurrer  to  the  claim  as  being  an  inade- 
quate one,  but  an  affirmative  allegation,  not  that  these  parties 
are  not  the  owners,  not  in  the  least,  but  that  there  are  other 

owners.    That  is  the  substance  of  it,  and  he  ought  to  have  pleaded 
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who  the  other  ones  were.  But  that  I  care  nothing  about.  There 
is  no  denial  that  the  claimants  are  owners.  That  issue,  therefore, 
is  not  raised. 

Mr.  Webster.  On  the  contrary,  the  pleading  raises  that  issue  dis- 
tinctly. The  exception  taken  makes  the  assertion  that  Bobert  B. 
Forbes  and  John  M.  Forbes  are  not  now  the  lawful  owners  of  the 
said  steamship. 

Mr.  Eyarts.  Do  you  say  that  it  is  the  issue  that  they  are  not 
owners  ? 

Mr.  Webster.  Clearly. 

Mr.  Evarts.  There  is  no  denial  that  they  are  owners,  but  an 
allegation  that  there  are  other  owners. 

The  Court.  Upon  this  it  appears  that  there  are  two  issues. 

The  District  Attorney.  We  are  entitled  to  have  both  issues 
tried,  and  if  there  are  other  owners,  to  have  them  brought  in,  or 
at  any  rate  treat  them  as  parties. 

The  Court.  In  point  of  fact,  I  understand  you  have  notice  of 
the  cause  separately. 

The  District  Attorney.  Yes,  sir. 

The  Court.  You  have  a  right  to  do  that.  You  have  a  right  to 
sever  the  issues-. 

Mr.  Eyarts.  We  have  noticed  the  case  on  the  merits  on  our 
own  side.  Do  we  understand  that  the  government  does  not  expect 
to  try  this  case  on  the  merits  ? 

Mr.  Webster.  I  understand  the  course  t&ken  by  the  District 
Attorney  in  this  case  is  similar  to  that  in  the  case  of  the  slaver 
Kate,  in  which  there  was  an  exception  made  to  the  claim,  and 
your  Honor  held  that  the  issues  could  be  separated,  as  is  asked  in 
this  case,  and  the  excepted  alTegatiou  tried  first.  In  that  case  the 
claimants  had  the  affirmative  of  the  issue,  the  claim  was  first  dis- 
posed of,  and  then  the  case  came  up  on  its  merits.  That  is  the 
course  we  propose  to  follow  in  this  case. 

The  District  Attorney.  When  this  issue  is  disposed  of. 

Mr.  Eyarts.  The  question  is,  what  the  exception  was. 

Mr.  Webster.  As  to  the  fact  of  ownership. 

Mr.  By  arts.  There  is  no  denial  here  of  ownership. 

The  District  Attorney.  We  deny  that  they  are  sole  owners  ; 
that  is  the  fact  of  it ;  because  if  there  are  twenty  tenants  in  com- 
mon of  this  vessel,  they  are  not  owners  if  they  only  hold  two 
shares. 
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The  Court.  I  do  not  know  that  the  Court  can  look  at  it  on  the 
pleading,  if  it  is  a  vicious  pleading. 

Mr.  .Evarts.  It  is  not  a  vicious  pleading.  My  friends  know 
perfectly  well  that  the  claimants  are  owners.  Their  pleading  is  ex- 
actly as  they  meant  it,  —  that  we  are  not  idle  owners,  —  and  that 
means  that  there  are  other  owners.  We  claim  to  be  sole  owners. 
They  do  not  deny  that  we  are  owners,  but  they  say  we  are 
not  sole  owners.  That  is  equivalent  to  saying  that  there  are  other 
owners. 

The  District  Attorney.  Precisely  what  we  propose  to  try. 

Mr.  Evarts.  And  being  owners,  we  are  in  a  position  to  appear 
as  claimants  and  form  an  issue. 

The  Court.  I  apprehend  the  principle  to  be,  that  if  there  is 
any  defect  in  the  pleadings,  the  litigants  are  authorized  to  appeal 
to  the  Court,  previous  to  the  trial,  to  have  the  pleadings  rectified. 

Mr.  Evarts.  It  is  not  pretended  that  our  pleading  is  defective. 
We  state  that  we  are  the  sole  owners,  and  so  claim.  They  might  ex- 
cept to  the  allegation  that  we  are  owners,  and  in  that  way  displace 
us  from  our  right  to  claim.  But  when  they  come  in  with  a  plead- 
ing admitting  that  we  are  owners,  and  saying  that  there  are  other 
owners,  then  I  submit  to  your  honor  that  they  do  not  in  the  least 
raise  an  issue  that  displaces  our  right  to  represent  the  vessel. 

The  Court.  As  I  understand,  in  reading  over  the  pleadings, 
you  answer  first  that  you  are  owners,  then  they  except  to  that  fact. 
Cary  is  claimant. 

Mr.  Evarts.  No,  sir ;  the  claim  is  put  in  by  R.  B.  Forbes  and 
J.  M.  Forbes  as  owners,  through  Cary  as  their  agent,  or  consignee. 

The  District  Attorney.  Let  me  read  both  the  allegation  and 
response. 

The  District  Attorney  reads  the  allegation  and  response  from 
the  pleadings,  and  also  reads  the  notice  and  courder  notixie.  [See 
Appendix.] 

Mr.  Evarts.  We  also  noticed  the  case  on  the  merits. 

The  District  Attorney.  Yes,  sir ;  but  you  filed  no  note  of  issue 
on  the  merits,  and  therefore  the  case  is  not  on  trial  on  its  merits. 

Mr.  Evarts.  It  has  been  set  down  for  trial  three  days  on  the 
merits. 

Mr.  Webster.  I  beg  your  pardon.    Not  on  the  merits. 

Mr.  Evarts.  I  do  not  know  how  my  friend,  Mr.  Webster,  is  able 
to  contradict  me  on  this  point.    I  have  been  present  in  court. 
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The  note  of  issue  is  on  tlip  calendar,  and  the  parties  are  here,  and 
the  government  assigns  it  on  our  pressure  for  hearing,  and  it  has 
been  set  down  for  hearing  on  its  merits.  , 

The  Court.  On  both  sides  ? 

Mb.  Evarts.  On  both  sides,  as  I  understand.  The  right  of  the 
other  side  to  have  their  exceptions  heard  is  undoubted ;  but  that 
the  whole  case  is  to  be  tried  before  your  Honor,  and  on  this  calen- 
dar, and  bj  assignment,  will  not  certainly  be  disputed  by  the 
District  Attorney. 

The  District  Attorney.  I  do  not  know  that  we  have  appeared 
in  consequence  of  their  pressure.  We  have  at  all  times  been  ready, 
with  the  exception  of  a  slight  misunderstanding.  I  had  the  honor 
to  address  the  learned  counsel  two  notes  on  the  subject,  in  both  of 
which  I  remember  I  stated  that  we  proposed  to  proceed  on  the 
exceptions. 

Mr.  Evarts.  I  do  not  differ  with  you  when  you  say  that  you 
have  always  said  that  you  expected  to  try  the  exceptions  first ;  but 
that  you  said 'that  you  did  not  expect  to  try  the  merits,  I  do  not 
remember  ;  we  bring  on  the  exceptions. 

The  District  Attorney.  After  bringing  on  the  exceptions,  we 
propose  to  try  the  merits  at  the  proper  period,  and  we  propose,  where 
they  allege  they  are  the  "  sole,  true,  and  lawful  owners,"  to  except 
to  their  claim,  and  allege  that  they  are  not  the  sole,  true,  and  law- 
ful owners.  It  is  singular  indeed,  that  after  all  that  has  been 
done  and  said  on  the  subject  of  exceptions,  they  regard  them  as 
merged  in  the  main  issue,  when  they  themselves  notice  them  separ 
rately. 

Mr.  Evarts.  I  do  not  regard  them  as  merged  in  the  main  issue 
by  any  consent,  or  purpose,  or  will  of  theirs.  We  are  here  in  Court 
now.  The  case  of  the  Meteor  is  called  on.  I  am  told  by  Mr.  Web- 
ster (and  I  shall  have  occasion  to  inquire  who  it  is  that  he  appears 
for)  that  there  has  not  been  a  note  of  issue  filed,  and  that  there- 
fore this  case  is  not  to  be  tried.  Now  is  that  the  position  of  the 
District  Attorney,  that  this  case  is  not  to  be  tried  on  its  merits  on 
this  26th  day  of  March,  after  the  discussions  before  your  Honor, 
its  being  on  the  calendar  and  the  assignment  of  the  cause,  because 
a  note  of  issue  has  not  been  filed  ?  I  would  like  to  know  the 
positions  upon  which  the  government  propose  to  stand.  As  to 
tlieir  right  to  insist  upon  trying  the  exceptions  first,  if  the  law 
allows  them  and  your  Honor  so  directs  —  that  is  not  what  I 
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am  talking  about,  I  want  to  know  whether  the  objection  to  trying 
the  merits  at  this  time  on  this  calendar  is  put  forward  because  the 
note  of  issue  has  not  been  filed  ? 

The  District  Attorney.  I  mentioned  incidentally  (and  I  be- 
lieve Mr.  Webster  mentioned  it  in  advance),  that  no  note  of  issue 
had  been  filed  here  for  the  case  of  the  claimants,  and  mentioned  it 
as  a  reason  why  they  are  not  entitled  to  press  it  on.  We  expect  to 
present  the  merits  of  this  trial  ourselves.  We  expected  to  try  it, 
and  shall  be  ready  to  try  it  as  soon  as  it  is  reasonable  and  proper, 
after  the  exceptions  shall  be  disposed  of.  ^^  The  libellant  may  take 
issue  upon  the  allegations  of  interest,  and  proof  should  be  heard 
upon  that  point,  and  the  Court  will  decide  it  before  requiring  the 
parties  to  litigate  the  case  upon  the  merits."  That  is  a  rule  of 
court ;  and  we  of  course  propose  to  try  the  merits,  and  have  no 
desire  to  shirk  them.  But  in  order  that  we  may  try  them,  and 
try  them  suitably,  holding  parties  to  their  responsibilities  for  this 
alleged  violation  of  law,  we  wish  to  know  who  the  parties  are. 

Mr.  Evarts.  Then  the  absence  of  the  note  of  issue  is  not  the 
reason  for  not  trying  it  ? 

The  District  Attorney.  It  is  entirely  incidental. 

The  Court.  You  have  a  right  to  try  the  case  in  the  manner  in 
which  you  put  it  in  on  the  calendar. 

The  District  Attorney.  Very  weU,  we  will  so  try  it. 

Mr.  Evarts  argued  that  the  affirmative  on  the  issue  of  the  ex- 
ceptions was  not  with  the  claimants,  but  with  the  government. 
There  was  no  denial  that  they  were  owners,  but  an  allegation  that 
there  were  other  owners. 

The  District  Attorney  said  that  his  learned  friend  seemed  to 
lose  sight  of  the  substantial  allegation  in  the  pleadings.  The 
daima&ts  alleged  a  good  deal  more  than  Mr.  Evarts  suggested. 
They  claimed  that  they  are  the  sole,  true,  and  lawful  owners. 
This  was  denied  by  the  government,  leaving  the  affirmative  with 
the  claimants  on  that  issue.    He  moved  on  the  preliminary  issue. 

Mr.  Evarts.  Now,  if  the  District  Attorney  brings  on  his  cause 
for  trial,  I  raise  the  point  that  it  is  a  case  that  must  be  tried  by  a 
jury ;  that  it  is  a  penal  forfeiture  of  property,  upon  criminal  alle- 
gations.   Counsel  cited  from  Conkling's  Treatise,  4th  ed.  p.  228. 

The  District  Attorney,  in  reply,  cited  Clark  v.  The  United 
JSiaieSj  2  Wash.  C.  C.  B.  519,  to  the  point  that  an  information  in 
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renij  agaiast  the  thing  itself,  is  not  a  suit  at  common  law,  but  an 
admiralty  proceeding ;  it  does  not  require  a  trial  by  jury. 

The  Court  overruled  4;he  objection. 

Mr.  Evarts  then  raised  the  question  that  the  libel  for  condemna- 
tion of  the  ship,  or  the  decree  for  its  forfeiture,  must  be  preceded 
by  an  indictment  and  conviction  under  some  section  of  the  statute, 
as  that  is  a  necessary  ascertainment  of  the  character  of  the  offence 
as  a  public  crime,  preliminary  to  the  infliction  of  this  additional 
and  further  punishment  in  maintenance  of  the  law. 

This  the  Court  also  overruled. 

The  question  then  recurred  as  to  which  side  should  put  in 
affirmative  proof  on  the  issue  of  the  ownership,  giving  rise  to  an 
animated  and  lengthy  discussion. 

Judge  Betts  decided  that  the  issue,  as  to  whether  the  claimants 
were  sole  owners  or  not,  was  immaterial.  It  was  sufficient  if  they 
were  shown  to  have  any  legal  interest  whatever  in  the  vessel.  For 
the  purpose  of  having  the  question  presented  to  a  higher  Court, 
he  would  permit  the  District  Attorney  to  give  proof  on  that  sub- 
ject. 

To  this  ruling  the  District  Attorney  excepted. 

The  government  then  calls  Robert  B.  Forbes,  who  does  not 
answer. 

The  government  then  calls  John  M.  Forbes,  who  is  duly  sworn. 

TESTIMONY  OF  JOHN  M.  FORBES. 

Mr.  Evarts.  I  ask  whether  this  witness  is  called  on  the  merits, 
or  on  what  has  been  designated  as  the  preliminary  exceptions. 

Mr.  Webster.  He  is  called  on  the  latter. 

Mr.  Evarts.  That  your  Honor  has  decided  to  be  immaterial. 

The  District  Attorney.  No,  he  has  not ;  not  for  this  purpose ; 
for  although  he  has  said  he  considers  it  immaterial,  he  permits  us 
to  prove  it. 

The  Court.  You  may  go  on  with  your  proof. 

Mr.  Evarts.  Your  Honor  will  note  my  exception ;  that  he  is 
called  to  an  issue  wholly  immaterial,  and  if  the  issue  is  immaterial, 
all  the  evidence  is  immaterial. 

The  Court.  I  allow  the  evidence  to  be  taken,  so  that  the  whole 
question  may  be  reviewed  in  a  higher  Court. 
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Me.  Evabts.  That  being  your  Honor's  disposition,  I  do  not  con- 
test it  further ;  but  your  Honor  will  be  good  enough  to  note  my 
exception  to  his  being  examined,  as  the  issue  is  immaterial.  Now, 
if  the  Court  please,  the  question  of  the  right  of  the  government  to 
call  the  owner  of  property  whose  property  is  to  be  forfeited  I  in- 
tend to  present  at  the  proper  time.  I  care  nothing  about  that 
matter,  in  reference  to  this  preliminary  question,  as  it  is  called, 
which  is  not  one  of  merits ;  and  with  that  caveat  that  my  objection 
against  the  party,  whose  property  is  to  be  forfeited,  being  called 
and  examined  as  a  witness,  in  a  forfeiture  suit,  is  not  waived  by 
an  examination  on  this  preliminary  question,  we  proceed. 

Mr.  Webster.  We  understand  that  the  issue  here  now  is  dis- 
tinct from  the  merits,  and  that  the  testimony  taken  upon  this  issue 
is  not  to  be  used  upon  the  trial  for  merits,  unless  it  is  taken  again. 

The  Court.  I  rather  admit  this  evidence,  because  it  will  be  con- 
venient in  rendering  a  decision  on  the  issues.  I  do  not  think  there 
is  any  great  advantage  in  taking  it,  but  it  may  aid  the  parties  in 
trying  the  question  of  law  in  the  Court  above.  The  examination 
will  be  confined,  as  far  as  practicable,  to  the  issues  on  the  excep- 
tions. 

Mb.  Webster.  If  I  understand,  we  are  not  now  trying  the  case 

upon  its  merits  at  all.  But  we  are  only  trying  the  case  upon  the 
preliminary  exceptions. 

The  Court.  So  far  as  yoii  can  separate  them. 

Mr.  Webster.  They  are  absolutely  separated  now,  and  the  tes- 
timony we  propose  to  take  on  this  preliminary  issue  is  not  to  be 
made  a  part  of  the  case  when  we  come  to  try  it  upon  the  merits. 

Mr.  Evarts.  I  do  not  recognize  the  idea  that  there  are  two 
trials  at  all. 

The  District  Attorney.  This  is  a  question  of  ownership  merely, 
and  has  nothing  to  do  with  the  condemnation. 

Mr.  Evarts.  All  I  want  to  have  understood  is,  that  we  are  try- 
ing the  case  of  the  Meteor  on  its  merits. 

Mr.  Webster.  There  we  diflfer. 

Mr.  Evarts.  There  is  but  one  trial  going  on,  —  the  trial  of  the 
Meteor. 

Mr.  Webster  proceeded  to  examine  the  witness,  John  M. 
Forbes. 

Q.  What  is  the  name  of  your  firm  ? 

A.  John  M.  Forbes  &  Co. 
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Q.  Who  compose  it? 
'    A.  Mr.  Edward  J.  Hale,  William  H.  Forbes,  R.  S.  Russell, 
and  myself. 

Q.  Is  Robert  B.  Forbes  a  member  of  it  ? 

A.  No. 

Q.  Are  you  and  Mr.  Robert  B.  Forbes  partners  ? 

A.  No. 

Q.  In  any  sense,  in  business  ? 

A.  Unless  owning  this  ship  together  makes  us  partners ;  we 
are  not  in  the  common  acceptation ;  he  does  not  belong  to  my 
firm. 

Q.  How  much  money  did  you  personally  pay  for  the  construc- 
tion of  this  vessel  7 

Mr.  Evarts.  I  object  to  that,  a#  wholly  irrelevant. 

Mr.  Webster.  The  way  to  arrive  at  the  question  of  ownership 
of  the  vessel  is  to  prove  how  much  interest  the  witness  on  the 
stand  has. 

Mr.  Evarts.  That  has  nothing  to  do  with  the  question.  The 
question  here  is,  are  these  gentlemen  owners  ?  and  who  else  are 
owners  ?  and  how  much  the  ship  cost  is  wholly  unimportant ;  no 
matter  how  much  this  witness  paid,  —  whether  for  one-half  of  the 
vessel  or  not.  He  is  a  witness  to  prove  who  were  the  owners  at 
the  time  of  the  seizure.  Either  we  are  trying  the  merits  or  the 
exceptions. 

Mr.  Webster.  The  exceptions. 

Mr.  Evarts.  The  exception  is,  that  at  the  time  this  claim  was 
put  in,  R.  B.  Forbes  and  John  M.  Forbes  were  not  the  owners. 
It  is  to  examine  the  personal  standing  and  not  the  merits. 

Mr.  Webster.  The  allegation  of  Mr.  Gary,  as  agent  of  the  own- 
ers, is,  that  no  other  person  but  Robert  B.  and  John  M.  Forbes  is 
interested  in  this  ship.  I  wish  to  ascertain  from  the  witness 
whether  that  is  true  or  not,  and  my  question  is,  how  much  the 
witness  paid  for  his  interest  in  that  ship. 

Mr.  Evarts.  The  pleading  is,  that  ^^  Robert  B.  and  John  M. 
Forbes  were  not,  at  the  time  of  the  forfeiture  alleged  in  the  libel, 
and  are  not  now  the  sole,  true,  and  lawful  owners  of  the  said 
steamship  Meteor,  her  tackle,"  &c. 

The  Court  admits  the  question,  and  counsel  for  the  claimants 
except. 

Witness.  I  do  not  know. 
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Q.  Have  you  paid  anything  ? 

A.  I  have. 

Q.  How  do  you.  know  you  have  paid  something  ? 

A:  By  recollection. 

Q.  Can  you  not  recollect  anything  as  to  the  amount  ?  Is  your 
mind  a  blank  as  to  the  amount  of  money  you  have  paid  ? 

A.  In  the  accounts  which  have  been  going  on  at  times,  my  brother 
has  paid  an  amount,  sEhd  perhaps  I  have  paid,  and  it  is  impossible 
for  me  to  divide  the  exact  amount  which  I  have  paid.  You  ask  me 
what  I  know.  I  cannot  answer  from  knowledge  what  amount  I 
have  paid. 

Q.  Do  you  know  that  you  have  paid  any  amount? 

A.  I  do.  • 

Q.  How  much  ? 

A.  I  remember  at  one  time  I  had  paid  $90,000. 

Q.  Yourself? 

A.  Myself. 

Q.  Do  you  own  the  interest  of  $90,000,  or  did  you  at  the  time 
this  ship  was  seized  ? 

A.  Yes. 

Q.  Who  owned  the  remainder  ? 

A.  At  the  time  this  ship  was  seized,  I  owned  one-half  of  the  ship, 
and  R.  B.  Forbes  owned  the  other  half. 

Q.  And  you  paid  $90,000  for  one-half? 

Mr.  Evarts.  That  I  object  to.    That  is  not  what  he  said. 

Mr.  Webster.  My  question  is,  whether  he  paid  $90,000  for  one- 
half? 

A.  I  remember  that  at  one  time  I  paid  $90,000.  I  cannot  say 
that  I  have  not  paid  more. 

Q.  But  you  have  paid  $90,000  ? 

A.  I  remember  the  sum  of  about  $90,000 ;  you  ask  me  if  my 
mind  was  a  blank,  or  had  any  impression  of  it,  and  I  remember 
tiiat  sum. 

Q.  Do  you  remember  that  you  paid  $90,000  for  one-half? 

A.  I  cannot  say  what  share  $90,000  represented  of  the  cost  of 
the  ship ;  I  cannot  remember. 

Q.  When  did  you  pay  that  $90,000  ? 

Mr.  Evarts.  I  object  to  this,  as  wholly  immaterial  on  the  issue 
of  who  were  the  owners. 

Question  adi^itted.    Exception. 

4 
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A.  At  various  times. 

Q.  To  whom? 

A.  To  shipbuilders,  machiue-shops,  and  the  various  cost  of 
building  the  ship. 

Q.  Then  I  understand  you  that  you  paid  f  90,000  for  the  con- 
struction of  the.  ship  ? 

A.  Towards  the  construction  and  equipment. 

Q.  Who  besides  yourself  and  B.  B.  ForUbs,  assisted  in  the  con- 
struction of  the  ship  ? 

Mr.  Evarts  objects  as  immaterial.   . 

The  Court.  It  strikes  me  generally  to  be  all  immaterial. 

Mr.  Evarts.  Allow  me  to  suggest,  Mr.  Forbes  and  his  brother 
built  the  ship,  and  he  i^  asked  who  aided  in  its  construction.  We 
are  trying  the  issue  of  legal  ownership,  and  equitable  interests  of 
all  kinds  »re  to  be  laid  out  of  the  question,  —  they  never  fur- 
nish a  right  to  appear  and  claim  a  vessel  that  is  seized.  It  is 
he  legal  title  that  gives  the  party  his  standing  here  as  owner,  and 
if  the  registered  owners  of  the  ship  have  any  measure  or  kind  of 
accountability  toward  other  people,  growing  out  of  the  evidence 
that  they  have  contributed  toward  building  her,  or  otherwise,  it 
does  not  in  the  least  touch  this  question  of  personal  standing  or 
the  right  to  intervene  as  the  person  representing  the  title  and 
ownership.  We  are  litigating  now  who  are  the  legal  representa- 
tives or  claimants  of  the  ship.  Suppose  that  Mr.  Forbes  names 
any  number  of  speculative  partners  in  the  enterprise,  retaining  an 
equitable  interest,  it  would  not  touch  the  question  of  legal  ownei^ 
ship,  which  is  alone  the  question  before  your  Honor. 

Mr.  Webster.  That  is  just  the  point  at  which  I  propose  to  ar- 
rive. I  propose  to  arrive  in  the  end  at  the  legal,  subsisting,  actual 
interests  ;  to  lay  before  tlie  Court  the  facts  upon  which  your  Honor 
can  determine  as  to  what  that  interest  is,  so  that  your  Honor  may 
know,  as  matter  of  fact,  who  were  the  legal  owners  of  the  steamer 
at  the  time  of  the  seizure  ;  and  I  suggest,  although  I  may  not  ex- 
amine the  witness  as  the  learned  counsel  desires  (he  being  one  of 
the  owners),  if  I  am  permitted,  I  may  arrive  at  that  result. 

Witness.  May  I  amend  my  answer  in  regard  to  the  $90,000  ? 

Mr.  Webster.  Certainly. 

Witness.  I  wish  to  say  that  when  I  mentioned  giving  that 
amount  for  construction,  it  may  have  been  given  when  the  ship 
was  fitted  out  for  New  Orleans,  for  outfit ;  she  was  used  as  a  trans- 
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port  by  the  government  for  carrying  troops,  and  the  government 
not  paying  promptly,  I  had  to  advance  to  fit  her  up,  and  provide 
her  for  that  purpose  ;  so  this  amount  may  not  have  been  all  used 
for  construction.  I  happen  to  have  this  amount  of  $90,000  on  my 
mind,  and  how  much  of  it  was  for  construction,  and  how  much 
for  coal  and  stores,  I  cannot  say. 

The  Court.  You  need  not  consider  yourself  as  accounting  crit- 
ically for  the  particular  items  of  account ;  .but  give  a  statement, 
as  accurately  as'you  can,  of  the  interest  you  acquired  in  her. 

Q.  Did  your  friends  in  Boston  assist  you  and  your  brother  in 
the  building  of  the  Meteor?' 

Mr.  Evarts.  I  object,  as  immaterial.  It  is  consuming  time  to 
no  end.  What  we  are  trying  now  is,  who  were  the  owners  at  the 
time  of  the  seizure  ?  That  is  a  very  simple  and  direct  inquby, 
and  does  not  in  the  least  involve  any  of  these  considerations. 

The  District  Attorney.  We  do  not  propose  to  ask  this,  an  in- 
terested witness,  who  are  the  owners  in  gross,  and  take  his  judg- 
ment upon  it.*  If  we  have  a  right  to  proceed  in  the  question  at 
all,  we  have  a  right  to  proceed  in  a  manner  well  understood  in 
courts  of  justice,  in  our  own  way,  so  that  it  is  legal,* — in  examin- 
ing and  reaching  these  facts. 

The  Court.  I  consider  myself  somewhat  in  a  particular  position 
in  relation  to  this  inquiry.  According  to  my  opinion  on  the  ques- 
tion of  law  involved  in  the  controversy,  it  is  all  immaterial,  but  I 
take  this  testimony  provisionally,  so  that  it  may  be  considered  in 
the  Court  above. 

The  District  Attorney.  Then,  if  we  are  entitled  to  prove  it 
provisionally,  we  are  entitled  to  prove  it  in  the  usual  form.  It 
does  not  detract  from  our  mode  of  proof  that  your  Honor  may 
consider  it  immaterial,  so  long  as  we  are  allowed  to  go  into  it. 

The  Court.  I  wish  you  to  have  a  fair  latitude  in  the  matter. 

The  District  Attorney.  The  counsel  has  complained  of  the 
consumption  of  time,  and  not  a  question  is  put  but  he  makes  a 
couple  of  speeches. 

Mr.  Evarts.  I  propose  to  try  the  case  legally.  I  know  no  other 
mode.  What  is  the  issue  ?  Who  were  the  owners  of  this  ship  at 
the  time  the  claim  was  put  in  ?  That  is  the  whole  thing ;  and  my 
friend  wants  to  have  a  history  of  the  building  of  the  ship  and 
the  money  that  went  into  it. 

Question  admitted.    Mr.  Evarts  excepts. 
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Mr.  Webster.  Now  as  to  the  question  whether  a  few  Mends  in 
Boston  aided  you  and  your  brother  in  building  the  Meteor  ? 

A.  We  had  assistance  from  a  great  many  friends. 

Q.  You  had  that  assistance  pecuniarily  from  a  few  friends  ? 

A.  I  tiiink  we  had  help  from  the  banks  a  few  times. 

Q.  In  any  other  sense  except  as  a  loan  of  money  ? 

A.  No. 

Q.  Look  at  this  letter  and  see  if  you  recognize  the  signature  ? 

A.  I  do. 

Q.  Written  by  E.  B.  Forbes  ? 

jol.*  x  es. 

Mr.  Webster  offers  the  letter  in  eyidence,  dated  at  Boston,  18th 
of  September,  1865,  addressed  by  R.  B.  Forbes  to  Frederick  0. 
Schmidt,  New  York. 

Mr.  Evarts.  I  object  as  immaterial.  If  your  Honor  will  look 
at  the  letter,  you  will  see  that  it  has  not  tlie  least  bearing  on  the 
question  of  ownership,  and  it  has  a  bearing  on  the  merits  of  this 
controyersy,  concerning  which  there  was  an  express  reservation, 
before  we  started  in  the  examination  of  the  witness. 

Mr.  Webster.  I  propose  to  introduce  the  letter  solely  on  the 
question  of  ownership,  and  as  a  statement  by  B.  B.  Forbes  that 
in  September,  1866,  there  were  other  owners  to  the  ship,  —  he 
saying  distinctiy  ^^  I  cannot  name  a  price  until  I  consult  the  other 
owners."  He  also  adds  the  statement,  ^^  the  ship  was  built  by 
myself  and  a  few  friends  to  cruise  for  British  pirates,  and  she 
would  have  been  taken  by  the  government  had  not  Fort  Fisher 
fUlen." 

Mr.  Evarts.  That  has  nothing  to  do  with  this  question.  The 
only  point  there  is,  that  she  was  built  by  a  few  friends  and  himself. 
It  is  wholly  immaterial  who  were  the  owners  in  1865.  That  letter 
contains  matter  on  the  merits ;  and  certainly  there  is  the  greatest 
obligation  here  on  the  part  of  the  government  not  to  introduce 
evidence  on  the  merits  under  the  pretext  of  there  being  some 
symptom  of  ownership  at  that  time.  I  have  the  greatest  objection 
to  this ;  it  is  not  conducting  the  trial  according  to  the  principles 
that  have  been  professed — not  in  the  least.  I  made  the  reserva- 
tion that  this  witness  was  not  to  be  examined  on  questions  bearing 
on  the  merits.  Now,  the  evidence  as  to  who  owns  this  vessel,  and  is 
interested  in  it,  can  be  given  by  this  witness  in  a  very  direct  man- 
ner, and  in  answer  to  direct  questions ;  and  I  object  to  his  giving 
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testimony  that  does  not  bear  on  the  question,  and  is  not  of  the  least 
importance.  Under  the  pretence  of  trying  who  owned  the  vessel 
in  February,  1866,  a  letter  containing  matter  concerning  the  ves- 
Eel,  not  bearing  upon  the  question  of  ownership,  but  which  may  be 
evidence  on  the  merits,  is  offered  to  be  thrust  in.  I  do  not  object 
to  any  legitimate  evidence  going  to  prove  ownership,  but  I  do 
object  to  evidence  bearing  on  the  merits. 

The  Court.  When  was  the  seizure  made  ? 

WrrNESS.  In  February,  1866. 

The  Court.  The  counsel  will  confine  themselves  as  near  as  pos- 
sible to  that  time. 

Mr.  Webster.  Your  Honor  will  perceive  that  with  an  interested 
witness,  who  claims  to  be  part  owner  of  this  ship,  and  with  my 
learned  friend  upon  the  other  side,  who  objects  to  every  question 
I  put,  making  a  very  interesting  argument  upon  it,  it  is  difficult 
to  arrive  at  once  at  the  point  which  is  in  issue.  The  government 
proposes  to  establish  that  the  claim  filed  by  Mr.  Cary  is  not  true ; 
that  Mr.  Robert  B.  Forbes  and  John  M.  Forbes  are  not  the  sole 
owners  of  this  vessel.  I  propose  to  prove  it  directly  and  indirectly ; 
and  now,  in  my  inability  to  get  a  direct  answer  from  the  witness 
to  my  questions,  I  go  back  how  far  ?  I  go  back  four  or  five  months 
prior  to  the  seizure.  I  propose  to  arrive  at  the  question  of  who 
owned  this  ship  then  ;  and  I  have  a  letter  here,  written  by  R.  B. 
Forbes,  in  which  he  says  he  is  unable  to  sell  until  he  gets  the  con- 
sent of  the  other  owners  —  not  his  brother's  consent,  but,  as  he 
distinctly  states,  the  consent  of  the  other  owners.  Now,  if  there 
was  ownership  in  other  persons,  where  is  it  now  ?  The  witness, 
certainly,  if  this  is  an  honest  transaction,  can  have  no  objection  to 
state  the  facts. 

Mr.  Evarts.  There  is  not  the  least. 

Mr.  Webster.  It  is  not  necessary,  then,  for  my  learned  friend 
to  interrupt.  Further  than  that,  Mr.  R.  B.  Forbes,  in  September, 
1865,  states  distinctly  that  this  vessel  was  constructed,  and  by  im- 
plication paid  for,  by  other  persons  than  himself  and  John  M, 
Forbes.  I  will  read  that  portion  of  the  letter  which  states  that  in 
September,  1866,  there  were  other  owners,  and  that  they  were 
aided  in  the  construction  by  some  friends. 

Mr.  Evarts.  I  do  not  object  to  the  extracts  which  you  have  last 
mentioned  —  the  fact  that  he  would  have  to  consult  other  owners, 
and  that  the  ship  was  Ibuilt  by  liimself  and  some  friends. 
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These  extracts  from  the  letter  were  admitted,  letter  marked 
Ex.  A. 

Mr.  Webster.  The  statement  is,  ^^  I  cannot  name  the  price 
until  I  consult  the  other  owners."  Now,  who  were  tlie  other 
owners  in  September,  1865  ? 

A.  I  do  not  know. 

Q.  You  were  a  part  owner  of  the  Meteor  in  September,  1865, 
without  knowing  who  were  jour  other  co-owners  ? 

A.  I  think  R.  B.  Forbes  was  owner  then. 

Q.  And  who  else  beside  yourself? 

A.  I  do  not  know  of  anj  other  owner  at  that  time  but  B.  B. 
Forbes ;  but  I  have  not  had  an  opportunity  to  post  myself  up  as 
to  the  record ;  I  can  only  answer  of  my  own  knowledge  who  were 
the  owners  at  the  time  of  the  seizure,  on  which  I  am  prepared  to 
testify. 

Q.  You  say  you  cannot  testify  of  your  own  knowledge  as  to  the 
ownership  of  this  vessel  anterior  to  this  seizure  ? 

A.  I  say  I  cannot  go  back  as  to  dates  beyond  the  register  of  the 
ship. 

Q.  When  were  there  any  other  owners  besides  yourself  and 
your  brother,  R.  B.  Forbes  ? 

A.  I  do  not  know  that  there  ever  were. 

Q.  Do  you  know  of  any  other  owners  besides  yourself  and  R.  B. 
Forbes  in  this  steamer  at  any  time  ? 

A.  I  do  not  know  of  any. 

Q.  From  whom  did  you  get  your  interest  in  the  ship  ? 

A.  I  think,  from  the  shipbuilder,  and  the  engine-builder  who 
put  the  engine  in  the  ship,  and  whose  bill  I  paid ;  the  shipbuilder, 
who  put  the  timbers  together  and  put  the  engine  in ;  I  think,  to 
the  best  of  my  belief,  the  title  by  which  we  hold  the  ship  comes 
from  the  ship-builder  at  the  time  she  was  launched,  and,  I  think, 
that  then  we  owned  the  ship.half-and-half,  to  the  best  of  my  beUef. 

Q.  What  explanation  do  you  make  of  this  statement  of  your 
brother,  that  in  September,  1865,  he  could  not  name  the  price 
until  he  had  consulted  the  other  owners  ? 

A.  1  do  not  know  that  1  can  make  an  explanation  of  his  form  of 
speech ;  in  writing  about  the  owners,  he  might  very  well  have  said 
he  wanted  to  consult  the  other  owners,  instead  of  the  other  owner. 

Q.  But  how  do  you  account  for  his  saying  he  should  have  to 
consult  the  other  owners,  when  there  was  but  one  ? 


THB  OASB  07  THE  STEAMSHIP  HBTEOB.  43 

A.  I  think  a  man  writing  a  letter  in  the  way  of  business  might 
use  the  word  owners  for  owner  in  a  hurry. 

Q.  Have  you  ever  received  a  bill  of  sale  from  anybody  for  any 
portion  of  .this  ship,  and  when  7 

A.  I  cannot  answer  from  my  own  personal  knowledge ;  but  I 
think  the  shipbuilder  gave  what  is  called  a  builder's  bill  of  sale 
of  the  ship. 

Q.  You  speak  of  a  builder's  certificate ;  I  speak  now  of  a  bill 
of  sale. 

A.  I  know  .of  no  bill  of  sale  except  that ;  unless  that  is  a  bill  of 
sale  I  do  not  know  of  any  other. 

Q.  What  explanation  do  you  give  of  your  brother's  statement 
in  this  letter  that  she  was  built  by  himself  and  a  few  friends, 
using  the  plural  number  ? 

A.  I  will  inquire  whether  I  am  bound  to  explain  other  people's 
statements.  That  is  not  my  letter.  I  can  make  a  great  many 
coijectures. 

Q.  Have  you  any  explanations  to  make  about  that  statement? 

A.  I  should  like  the  advice  of  my  counsel  as  to  how  far  I  am 
bound  to  disclose  my  private  afibirs* 

Mr.  Webster.  By.  all  means. 

Mr.  Evarts.  I  can  give  it  very  publicly ;  it  is  wholly  imma- 
terial, so  far  as  any  issue  here  is  concerned,  or  any  right  on  the 
part  of  the  government,  for  the  witness  to  state  who  were  the 
owners  of  this  vessel,  although  it  is  entirely  harmless,  so  far  as  his 
interests  are  c<Micerned.  He  can  state  who  were  the  owners  of 
this  vessel,  as  he  understands  and  knows,  and  then  state  beyond 
all  that  he  knows  concerning  any  equitable  or  other  interest, 
pecuniary,  or  of  any  other  kind,  which  anybody  else  had  in  the 
business  at  that  time.  Now,  that  is  all  the  government  is  entitled 
to.  The  whole  legal  question  is,  who  were  the  legal  owners  at 
that  time?  That  being  stated,  my  learned  friend  asks,  Had 
other  people  pecuniary  interests  of  any  kind  in  the  skip,  and 
what  were  they  ?  The  inquiry  whether  such  a  question  is  to  be  an- 
swered is  a  very  natural  one  for  a  party  examined  in  a  forfeiture 
case  to  make.  There  is  not  the  least  objection,  except  that  it  is 
immaterial,  and  this  objection  I  shall  insist  on.  The  legal  title 
being  disclosed,  there  is  no  objection  to  disclosing  any  beneficial 
or  pecuniary  interest ;  it  is  the  roundaboutness  of  the  thing  that 
is  objectionable  to  me,  for  I  know  the  facts,  at  the  time  of  the  seiz- 
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ure,  will  be  such  as  to  raise  any  question  he  wants  to  raise  ;  but 
going  into  the  past  history  of  tlie  Tessel,  it  is  impossible  to  prevent 
running  into  questions  that  touch  the  merits. 

Mr.  Webster.  I  have  no  possible  desire,  except  to  inquire  and 
ascertain  who  are  the  owners  of  this  vessel,  and  a  very  direct  way 
to  ascertain  that,  as  the  ship  is  so  new,  is  to  inquire  who  owned 
her  at  first,  and  follow  the  title  down.  That  is  what  I  propose  to 
do,  and  if  the  witness  assists  me  I  can  arrive  at  it  in  a  very  few 
moments. 

"  The  Court.  Limit  the  inquiry  as  near  as  possibly  to  the  period 
of  the  seizure. 

Mr.  Webster.  I  will ;  I  am  now  only  four  months  from  it. 

Q.  Have  you  any  explanation  to  make  in  respect  to  this  state- 
ment, that  she  was  built  by  R.  B.  Forbes  and  a  few  friends  ? 

A.  I  would  inquire  of  my  counsel  if  I  am  obliged  to  answer  that 
question  ;  in  other  words,  shall  I  tell  who  had  an  interest  in  this 
vessel  at  various  times,  or  am  I  to  be  confined  merely  to  the  time 
of  the  seizure,  as  to  direct  or  indirect  interest  ? 

Mr.  Evarts.  Anything  that  my  learned  friend  can  imagine  to  be 
ownership  at  the  time  of  the  seizure,  I  am  willing  to  have  proved. 

The  Court.  I  do  not  impose,  on  either  side,  to  define  the  exact 
time. 

Mr.  Evarts.  It  must  be  confined  to  the  time  the  claim  was  put  in. 

The  Court.  Is  that  time  alleged  in  the  libel  or  information  ? 

Mr.  Webster.  It  was  in  February.  But  if  the  Court  please, 
we  are  dealing  with  the  question  of  ownership.  The  witness  asks 
his  counsel  if  he  shall  go  back  in  regard  to  the  direct  or  indirect 
interest  in  the  vessel.  Now,  that  is  just  what  I  want  to  submit  to 
your  Honor,  in  order  that  the  Court  may  decide  who  has  the  legal 
ownership  of  this  steamer.  I  have  no  possible  desire  to  interfere 
with  the  business  of  so  respectable  a  h6use  as  that  of  the  Messrs* 
Forbes,  of  Boston.  My  only  desire  is,  to  lay  before  the  Court  the 
facts  from  which  the  District  Attorney  and  the  Court  can  make 
their  deductions,  as  well  as  the  counsel  on  the  other  side.  Now, 
if  the  witness  will  state  who  had  a  direct  or  indirect  interest  in 
this  vessel,  from  the  time  of  her  construction  down  to  the  time  of 
her  seizure,  I  venture  to  say  I  will  have  no  more  questions  to  ask ; 
and  then,  if  he  has  any  explanations  as  to  how  such  interest  was 
conveyed,  —  whether,  if  A  or  B,  in  Boston,  had  an  interest,  it  was 
conveyed  to  Mr.  Forbes,  —  that  would  be  very  important.    What 
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possible  objection  can  there  be  .to  the  witness  laying  before  your 
Honor  the  whole  evidence  as  to  ownership  ?  Under  the  instructions 
of  the  learned  District  Attorney,  I  have  but  one  purpose,  —  to  de- 
velop all  the  facts  of  direct  and  indirect  interest,  which  can  aid  your 
Honor  in  deciding.  We  have  arrived  at  this  point,  that  the  wilr 
ness  has  intimated  his  knowledge  of  who  had  what  he  character- 
izes as  an  interest  in  this  vessel.  Now,  what  I  desire  is,  to  have 
the  persons  who  had  an  interest  from  the  time  of  her  construction, 
or  in  September. 

The  Coubt.  You  do  not  mean  the  transient  interest  of  mer- 
chants? 

Mr.  Webster.  No  ;  only  what  is  called  a  fixed  interest  in  the 
ship ;  to  lay  before  your  Honor  just  what  the  interest  is.  If  you 
9ay,  after  the  facts  are  before  you,  that  it  is  too  evanescent,  that  is 
one  thing ;  but  we  do  not  wish  the  witness  or  the  learned  counsel 
on  the  otiier  side  to  pass  upon  the  important  question  of  what  kind 
of  interest  constitutes  ownership. 

Q«  Now  state  who  have  had,  what  you  call,  direct  and  indirect 
interest  in  this  vessel  ? 

Mr.  Evarts.  That  I  object  to.  The  question  is,  who  had  interest 
when  we  came  into  Court.    Past  interest  is  immaterial. 

The  District  Attorney.  If  we  were  trying  the  ownership  of  a 
horse,  would  we  not  have  a  right  to  take  the  ownership  at  a  pre* 
Tious  day  and  trace  the  tide  down  ?  The  counsel  seems  to  sup- 
pose that  the  witness  has  a  right  to  be  asked  the  titie  on  that  day, 
and  that  that  includes  everything  and  every  one. 

Mr.  Evarts.  You  may  contradict  him  by  cross-examination,  or 
in  any  other  way  you  choose ;  but  that  is  the  thing  to  be  proved^ 
and  it  has  been  decided  half  a  dozen  times. 

The  District  Attorney.  There  is  a  strange  pertinacity  in  ob- 
jecting to  everything  which  is  asked.  Of  course  we  wish  to  bring 
it  into  a  reasonable  compass ;  but  there  are  circumstances  alleged^ 
Toiling  this  whole  transaction,  which  we  wish  to  lay  before  your 
Honor.  We  have  a  right  to  take  up  a  previous  day  and  to  sift 
the  witness  for  the  purpose  of  getting  at  the  truth. 

Mr.  .Evarts.  He  is  your  own  witness. 

The  District  Attorney.  I  cannot  help  thai  He  is  interested, 
not  only  personally,  but  he  is  charged  with  an  ofifence ;  and  the 
rule  is,  that  we  may  exercise  all  the  rigors  of  cross-examination 
in  such  a  case.    Now,  what  I  propose,  is  to  take  it  up  at  a  previous 
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day,  and  then  not  to  have  the  witness's  judgment,  but  your  Hon- 
or's judgment,  on  the  facts.  He  is  not  to  be  the  judge  of  who  is 
the  legal  owner,  but  the  Court  1^  to  judge.  He  is  to  state  the 
facts,  and  a  judicial  conclusion  is  to  be  drawn  from  those  facts  as 
to  who  were  the  owners  at  a  given  day. 

The  Court.  There  must  be  some  limit  to  the  inquiry.  Of  course 
you  cannot  come  down  to  the  very  minute,  but  you  will  come  as 
near  as  you  can  directly  to  the  point. 

The  District  Attorney.  We  mean  to ;  we  have  no  time  to  idle 
away.    We  want  to  take  a  reasonable  day  and  take  it  down. 

The  Court.  I  will  give  all  reasonable  latitude ;  but  understand 
that  the  Court  regards  this  as  a  very  immaterial  fact  in  respect  to 
the  rights  of  the  parties. 

Q.  Who  had  the  interest  in  this  steamer  of  which  you  spoke  a 
few  moments  ago,  at  the  time  this  letter  was  written  ? 

A.*  Let  me  say  that  I  have  nothing  to  conceal,  no  objection  to  an- 
swer all  questions  in  regard  to  this  matter,  but  rather  take  a  pride 
in  answering  them,  if  my  counsel  says  it  is  a  proper  question  for 
me  to  answer  ;  but  I  have  not  understood  the  whole  of  this  discus^ 
sion.  I  only  know  that  I  am  accused  of  certain  crimes  and  mis- 
demeanors, and  that  my  ship  is  forfeited.  I  am,  therefore,  in  the 
hands  of  my  counsel,  and  wish  to  know  if  I  am  to  go  into  the  his- 
tory of  all  I  know  ? 

Mr.  Webster.  As  to  the  ownership. 

Witness.  I  have  already  answered  as  to  that. 

Mr.  Evarts.  The  point  is  this:  The  counsel  asks  you  a  ques- 
tion, under  which,  if  there  were  other  people  than  R.  B.  Forbes 
and  yourself  who  were  the  legal  owners,  as  you  stated,  of  this  ves- 
sel, or  interested  in  her  within  the  limits  of  time  fixed  by  his 
Honor  for  this  inquiry,  you  are  to  state  it.  I  would  ask  the  coun- 
sel what  has  September  to  do  with  the  question  of  who  were  the 
owners  at  the  time  of  the  seizure? 

Mr.  Webster.  We  propose  to  prove  that  it  continued  in  them 
since. 

Mr.  Evarts.  Begin  to  prove  it  at  the  bottom  ? 

Mr.  Webster.  That  is  the  difficulty  in  the  case. 

Mr.  Evarts.  If  the  witness  knows  who  were  the  owners  on  the 
13th  of  September,  and  if  he  knows  who  had  any  equitable  or 
other  interest  besides  himself  and  his  brother  in  the  ship,  I  do  not 
know  of  any  personal  reason  why  he  should  not  say  who  they  are. 
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There  are  plenty  of  legal  reasons  why  he  should  not,  because  it  is 
immaterial.  But  your  Honor  has  passed  upon  that,  and  J  cannot 
do  anything  but  except. 

Mr.  Webster.  Now,  if  the  witness  will  answer  the  question  as 
to  who  had  an  interest  on  the  day  this  letter  was  written  in  Sep- 
tember, 1865. 

Objected  to*    Admitted.     Exception. 

A.  I  think  certain  gentlemen  who  had  contributed  funds  for  the 
purpose  of  aiding  Mr.  R.  B.  Forbes  and  myself  in  building  a  ship 
to  offer  to  the  government  in  case  the  war  continued,  and  if  not, 
for  commercial  purposes.  They  contributed  certain  sums  of  money, 
it  being  agreed  that  Mr.  R.  B.  Forbes  and  myself  were  to  be  the 
owners  of  the  ship,  to  have  the  title  in  us,  and  to  have  the  manage- 
ment of  her  ;  there  was  no  title  in  these  gentlemen ;  it  was  a  con- 
tribution to  what  was  considered  to  be  a  patriotic  movement  at  the 
time  to  build  a  fast  ship  ;  to  the  best  of  my  belief  they  were  Wm. 
H.  Aspinwall,  A.  A.  Low,  G.  Howland  Shaw,  of  Boston,  Paul 
Forbes,  of  New  York,  Leonard  W.  Jerome,  Michael  H.  Simpson, 
and  James  Lawrence  ;  that  is  all  I  recollect. 

Q.  So  far  as  you  recollect,  what  interest  has  each  of  them  ? 

A.  I  cannot  remember.  Their  interest  changed  from  time  to 
time. 

Q.  At  the  time  they  made  their  contribution  what  relation  did 
your  own  interest  bear  to  their  interest  ? 

A.  My  interest  was  about  $30,000  at  the  start ;  I  forget  exactly. 
It  is  impossible  for  me  to  answer  without  misleading  you ;  I  cannot 
carry  the  matter  in  my  head  ;  I  cannot  give  you  the  proportions. 

Q.  How  many  of  the  gentlemen  you  have  named — Messrs. 
Aspinwall,  Low,  Shaw,  Paul  Forbes,  Jerome,  Simpson,  and  Law- 
rence —  retain  their  interest  now  ? 

A.  I  think  they  all  do;  but  it  is  impossible  for  me  to  say. 
They  may  have  parted  with  it.  We  have  had  no  means  of  know- 
ing what  changes  may  have  taken  place.  Mr.  Rogers,  of  Salem, 
is  another  owner,  I  recollect,  and  Mr.  James  Davis,  of  Boston. 

Q.  Now  these  gentlemen,  so  far  as  you  can  remember,  retained 
their  interest  at  the  time  of  the  seizure  ? 

A.  I  thuik  so. 

Q.  Now  you  said  something  about  the  arrangement  between 
these  gentlemen  and  R.  B.  Forbes  and  John  W.  Forbes  in  respect 
to  recorded  ownership.     Will  you  explain  what  that  was  ? 
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A.  I  mean  to  say  legal  title.  I  have  only  a  general  impression 
that  for  the  convenience  of  avoiding  having  numerous  owners  of 
record,  the  object  of  these  gentlemen  was  to  have  us  the  sole 
owners  of  the  ship.  It  was  from  the  start/to  the  best  of  my  belief, 
the  intention  that  we  should  be  the  sole  owners  of  the  ship  — 
they  contributed  certain  funds. 

Q.  The  ship  has  been  employed  in  the  transport  service  ? 

Q.  And  B.  B.  and  John  M.  Forbes  were  agents  for  these 
owners  ? 

A.  We  are  the  owners,  as  I  understand  it. 

Q.  Who  are  the  firm  of  J.  M.  Forbes  &  Co.  ? 

A.  I  have  already  given  their  names,  in  the  first  part  of  my  ex- 
amination. 

Q.  Have  you  not  written  letters,  or  have  not  letters  been  writ- 
ten, in  respect  to  the  Meteor,  signed  J.  M.  Forbes,  as  agents  for 
the  owners  ? 

A.  It  is  very  possible ;  J.  M.  Forbes  &  Go.  imported  engines 
from  England,  paid  for  them  themselves,  and  kept  their  accounts. 

Q.  Have  not  J.  M.  Forbes  &  Co.  written  letters  to  persons  in 
New  York  proposing  to  sell  the  Meteor,  signing  themselves  agents 
for  the  owners  ? 

A.  I  do  not  know. 

Q.  If  these  persons  whose  names  you  have  given  lent  their 
money  to  you  and  your  brother,  was  it  a  loan,  or  was  it  understood 
they  had  an  interest  in  the  ship  ? 

A.  I  understood  they  had  a  resulting  interest  in  the  ship. 

Q.  Now,  what  was  the  i^eement  between  you  in  that  respect, 
aa  to  your  having  the  power  of  selling  ? 

A.  I  understood  that  we  had  full  power  to  sell,  convey,  or  em- 
ploy the  ship. 

Q.  Wliat  was  the  agreement  as  to  the  nature  and  extent  of 
their  interest  in  the  vessel  ? 

A.  I  understood,  when  the  ship  was  sold,  that  the  proceeds, 
after  deducting  expenses,  were  to  be  divided  pro  rata  among  the 
people  who  had  contributed  to  build  the  ship. 

Q.  Does  that  describe  their  relations  to  you  and  your  brother, 
and  those  of  you  and  your  brother  to  them,  from  the  time  the 
vessel  was  built  until  the  time  of  the  seizure  ? 

A.  Yes ;  we  of  course  consulted  them  from  time  to  time,  as  we 
thought  proper,  as  to  their  opinions. 
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Q.  As  to  changes  of  .interest  between  these  other  gentlemen  as 
among  themselYOs,  or  transfers  to  stranger^,  or  third  persons,  were 
you  and  Mr.  R.  B.  Forbes  in  any  way  parties  to  those  or  informed 
of  them  ? 

A.  Not  necessarily. 

The  District  Attorney.  But  you  have  not  a  right  to  ask  him 
a  question  of  law. 

Mr.  Evarts.  I  ask  the  question  whether,  between  himself  and 
his  brother,  and  the  other  gentlemen  named,  he  and  his  brother 
had  power  to  convey  the  ship.    . 

Court.  To  what  agreement  do  you  refer  ? 

Mr.  Evarts.  To  a  verbal  agreement. 

Q.  Be  kind  enough  to  state  what  the  agreement  between  you 
and  B.  B.  Forbes,  on  the  one«ide,  and  the  gentlemen  whose  names 
you  have  given  on  the  other,  was,  as  to  you  and  B.  B.  Forbes 
having  power  to  sell  and  convey  the  vessel. 

Mr.  Webster.  Was  that  agreement  in  writing  ? 

Witness.  I  do  not  know ;  my  understanding  I  can  testify  to. 

Q.  You  do  not  know  of  any  written  agreement  ? 

A.  No ;  there  may  have  been,  nevertheless ;  I  know  the  under- 
standing upon  wliich  I  acted,  and  have  been  prepared  to  act  as  a 
merchant. 

Q.  Do  you  know  of  any  written  agreement  upon  that  subject 
between  you  and  the  other  gentlemen,  when  they  came  into  this 
matter  ? 

Mr.  Webster.  So  far  as  you  know  ? 

Mr.  Evarts.  So  far  as  the  ownership. 

A.  I  do  not. 

Q.  Have  you  a  register  of  the  ship  ? 

A.  Yes,  sir. 

Q.  Is  this  it  ?  (producing  register.) 

A.  Yes,  sir. 

(Tounsel  offers  the  register  in  evidence,  dated  12th  October, 
1865,  stating  that  Robert  B.  Forbes  owns  one-half  and  John  W. 
Forbes  one-half,  and  they  are  the  only  owners  of  the  ship  or  vessel 
called  the  Meteor,  of  Boston.  • 

The  District  Attorney  objects.  Admitted  under  exception  and 
marked  Ex.  B. 

Q.  Has  the  legal  title  of  the  ship  Meteor  always  been  in  your 
brother  and  yourself  since  she  came  from  the  ship-builder  ? 
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Mr.  Webster.  That  is  a  question  of  law*  He  can  answer  as  to 
the  facts,  but  not  as  to  the  law. 

Q.  As  between  Mr.  B.  B.  Forbes  and  yourself,  and  the  gentle- 
men whose  names  you  have  mentioned,  as  having  an  interest  in 
the  ship,  have  you  at  all  times  had  the  power  of  conveying  and 
selling  this  ship  ? 

Objected  to  as  a  legal  deduction. 

The  District  Attorney.  The  Court  may  construe,  but  let  the 
witness  give  the  facts.  The  paper  has  been  admitted  under  ob- 
jection, and  it  proves  what  it  does. 

Mr.  Evarts.  I  am  cross-examining  the  witness. 

Q.  What  do  you  mean  by  resulting  interest  ? 

A.  In  the  result  of  the  enterprise,  that  the  share  of  profit  or 
loss,  if  there  was  any,  would  be  divided  with  them,  pro  raia^  ac- 
cording to  the  equitable  interest. 

Q.  That  is,  you  were  partners  ? 

A.  According  to  the  advances,  or  to  the  amount  of  their  equi- 
table claim. 

Q.  It  is  just  the  same  as  if  the  names  of  these  gentlemen  had 
been  incorporated  in  the  register,  as  part  owners  ?  If  the  names 
of  these  gentlemen  had  been  incorporated  in  the  register  as  part 
owners,  stating  the  ownership,  it  would  not  have  varied  the  case 
any  ? 

A.  I  do  not  know  whether  it  would  or  not. 

Q.  Is  Bobert  B.  Forbes  in  the  city  ? 

A.  He  is  not. 

Q.  Do  you  know  when  he  will  be  here  ? 

A.  I  do  not. 

Mr.  Webster.  We  have  a  summons,  which,  by  direction  of  the 
District  Attorney,  was  served  on  Mr.  B.  B.  Forbes,  of  Boston,  to 
appear  and  testify  here,  which  the  Marshal  states  he  personally 
served,  and  we  wish  to  examine  him. 

Mr.  Evarts.  You  have  proved  everything  you  want  from  him 
by  this  witness. 

Q.  That  interest,  so  far  as  you  know,  continues  now?  Was 
your  interest  the  same  interest  that  Mr.  Aspinwall  and  Mr.  Jerome 
had  to  the  extent  of  their  advances,  except  that  you  were  the 
recorded  owner  ? 

A.  No ;  I  bought  at  one  time ;  Mr.  B.  B.  Forbes  owned  a  large 
interest. 
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Q.  I  ask  how  did  your  interest  in  the  Meteor,  to  the  extent  of 
your  advances  and  payments,  at  any  time  dififer  from  that  of  Mr. 
Aspinwall  and  Mr.  Jerome  —  as  to  the  quality  of  your  interest  ? 

A.  My  resulting  interest,  I  take  it,  was  the  same ;  my  equitable 
interest  I  understood  to  be  the  same. 

Q.  Therefore,  the  only  difference  between  you  and  them  is  that 
the  second  title  is  in  the  name  of  R.  B.  &  J.  M.  Forbes  ? 

A.  That  the  legal  ownership  is  in  our  name. 

Q.  Is  there  any  other  difference  between  Mr.  Aspinwall  and  Mr. 
Jerome  and  the  other  owners  and  B.  B.  (fe  J.  M.  Forbes,  except 
the  record  title  is  in  B.  B.  &,  J.  M.  Forbes  ?    If  so,  what  is  it  ? 

A.  That  is  rather  a  question  for  my  counsel  to  answer  than 
for  me. 

Q.  We  do  not  ask  your  counsel  to  answer. 

A.  My  understanding  was  that  our  resulting  interest  would  be 
the  same. 

Q.  In  what  degree,  and  how  did  you  come  to  be  informed  of  it 
if  it  took  place  ? 

A.  I  remember,  upon  finding  the  expenses  of  the  ship,  and  the 
government  not  paying  promptly,  the  charter  involving  a  large 
outlay,  an  appeal  was  made  to  the  parties  to  contribute  a  further 
svLUx^pro  ratay  and  at  that  time,  any  one  who  had  parted  with  his 
interest  entirely,  informed  us  of  it,  in  order  to  avoid  paying  upon 
his  share ;  and  some  declined  paying  at  all,  saying,  ^^  We  have  no 
interest  in  it ;  we  contributed  a  certain  sum,  and  that  may  go ;  we 
will  not  pay  any  more ; "  that  partly  accounts  for  the  large  sum 
I  remember  to  have  paid  out  myself  at  one  time. 

Q.  Except  in  that  way  of  calling  upon  them,  in  proportion  to 
their  interests,  or  making  payments  to  them  in  proportion  to  their 
interests,  if  that  case  arose,  had  you  any  communication  with 
them  as  to  the  amount  of  their  interest  ? 

A.  I  do  not  remember  any. 

Q.  But  persons  that  you  supposed  had  an  interest  in  the  mat- 
ter, you  may  have  consulted  with  concerning  the  vessel  ? 

A.  Yes,  sir. 

Q.  And  then  you  found  out  whether  they  had  an  interest  or  not 
when  you  consulted  them  ? 

A.  Yes. 

Q.  These  last  named,  William  H.  Aspinwall,  A.  A.  Lowe,  G. 
Howland  Shaw,  Paul  Forbes,  and  Leonard  W.  Jerome,  are  New 
York  people  ? 
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A.  Yes,  sir. 

Q.  Michael  Simpson  and  James  Lawrence,  where  are  they 
from  ? 

A.  Boston.  Captain  E.  B.  Ward,  of  Detroit,  I  wish  to  add  to 
the  list ;  I  remember  that  name. 

Q.  Have  you  any  list  or  memorandum  of  them  about  you  ? 

A.  No. 

Q.  These  are  the  whole,  so  far  as  you  know  7 

A.  Yes ;  but  I  should  like  to  verify,  which  I  can  do  by  referring 
to  memorandum ;  I  haye  not  got  the  accounts  themselves,  and  I 
am  giving  you  these  men  as  they  come  up  in  my  mind. 

Q.  Do  these  names  include  all  the  persons  that  have  had  an  in- 
terest of  the  kind  you  have  described  since  the  beginning,  or  of 
persons  that  continued  to  have  up  to  the  time  of  these  proceed- 
ings? 

A.  Mr.  John  Lee,  of  Boston,  had  an  interest ;  I  am  not  sure  of 
Mr.  Bowditch,  of  Bostoi^ ;  I  think  not. 

Q.  When  bad  Lee  an  interest  ? 

A.  At  the  inception  of  the  ship,  which  I  bought  of  him ;  I 
bought  him  out,  I  remember. 

Q.  Give  me  a  list  of  the  parties,  other  than  yourself  and  R.  B. 
Forbes,  who  had  this  kind  of  interest  that  you  have  spoken  of,  at 
the  time  this  vessel  was  seized,  say  the  24th  January,  1866  7 

A.  I  think  these  people  I  have  named. 

Q.  All  of  them  7 

A.  I  think  so.  Some  of  them  might  have  sold  without  my 
knowing  it. 

Q.  You  had  bought  Lee  out  before  that  7 

A.  I  had. 

Q.  Do  you  know  anything  of  the  shares  that  each  one  of  these 
gentlemen  represented  in  their  interest  at  the  time  of  this  seizure  7 

A.  I  cannot  give  the  proportions  with  sufficient  accuracy  to 
answer  your  question. 

Q.  Was  it,  so  far  as  you  know,  substantially  the  same  as  it  had 
been  from  the  beginning  7 

A.  I  think  so. 

Q.  Is  Mr.  R.  B.  Forbes  your  brother  7 

A.  Yes,  sir. 

Q.  Was  he  in  attendance  here  last  week  7 

A.  Yes,  sir. 
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Q.  Do  you  know  what  detains  him  now  ? 

A.  I  understand  that  the  weather  has  been  very  bad  in  Boston ; 
<he  intended  to  be  here  to-day,  but,  in  the  state  of  his  health,  felt 
unwilling  to  come  here  on  an  uncertainty,  the  case  having  been 
put  off  from  day  to  day  so  much. 

Q.  Does  he,  to  your  knowledge,  know  anything  more  about  this 
question  of  who  the  parties  are  representing  the  interest  you  have 
spoken  of  than  yourself? 

A.  I  do  not  know  whether  he  does  or  not ;  he  may  haye  posted 
himself  up  more  carefully  than  I  have. 

Re-examined  by  Mr,  Webster. 

Q.  Whoy  in  New  York,  knows  in  respect  to  the  exact  ownership 
of  these  parties,  if  any  one  ?    Does  Mr.  Gary  ? 

A.  I  do  not  think  Mr.  Gary  knows  anything  about  it.  I  know 
of  no  one  in  New  York. 

Q.  No  one  in  the  Court  House  ? 

A.  No,  sir,  except  my  counsel  may  know. 

Q.  Do  you  know  Messrs.  Peabody,  Willis,  &  Go.,  i9c  any  member 
of  that  firm  ? 

A.  Yes. 

Q.  Had  they  any  interest  in  her  ? 

A.  No,  sir. 

Q.  Or  in  the  sale  of  her  ? 

A.  Not  that  I  know  of. 

Q.  Who  made  the  oath  of  ownership  ? 

A.  The  captain,  as  I  understand,  —  Gaptain  Kemble. 

Q.  Where  did  he  get  his  knowledge  in  respect  to  ownership,  if 
you  know  ? 

A.  He  was  not  the  original  captain.  He  probably  got  it  from 
the  books  of  the  Gustom  House,  where  she  was  enrolled  as  our 
property.     She  sailed  under  an  enrolment  first. 

Q.  Do  you  know  that  he  made  application  for  a  register  ? 

A.  I  understood  he  was  to  make  application. 

Q.  If  all  the  owners  but  yourself  and  R.  B.  Forbes  had  made 
disposition  or  sale  of  the  Meteor,  would  you  have  felt  yourself 
bound? 

A.  I  should  have  consulted  my  lawyer,  and  asked  him  whether 
I  was  bound  or  not. 

Q.  Which  of  these  men,  whom  you  have  named,  declined  to  pay 
when  called  upon  ? 

5* 
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Mb.  Eyabt8«  That  is  wholly  a  priyate  matter. 

Witness.  That  is  rather  a  delicate  matter  for  me  to  answer. 

Q.  Who  kept  the  accounts  of  the  ship  ? 

A.  They  were  kept  in  Boston,  partly  in  Mr.  R.  B.  Forbes's  office 
and  partly  in  mine ;  more  in  his  than  in  mine. 

Q.  What  is  the  name  of  the  clerk  who  kept  them  7 

A.  Tuckerman. 

Q.  Did  you  oyer  examine  those  books  of  account? 

A.  No. 

Q.  Do  you  know  whether  they  contain  the  owners'  names  ? 

A.  I  do  not  know  anything  about  it ;  I  neyer  saw  them. 

Orosf-examined  again. 

Q.  It  appears  your  firm  is  a  Boston  firm,  and  you  reside  there  ? 

A.  Yes,  sir. 

Q.  Wlio  were  the  consignees  in  possession  of  the  yessel  at  the 
time  she  was  seized  ? 

A.  Wm.  F.  Gary  &  Co. ;  Wm.  F.  Gary  is  the  senior  partner. 

The  Gourt*adjoumed  to  11  o'clock  on  Tuesday. 
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Second  Dat,  Tuesday,  March  27th. 

TESTIMONY    OF    BOB£BT    B.    FOBBES. 

Bobert  B.  Forbes,  sworn.    Examined  by  Mr.  Webster. 

Q.  Look  at  ^*  Exhibit  A/'  and  say  if  that  is  your  letter  ? 

A.  It  is  undoubtedly  my  handwriting. 

Q.  In  this  letter,  '*  Exhibit  A,"  occur  these  sentences :  ^'  I  can- 
not name  a  price  until  I  consult  the  other  owners,"  and  ^^  the 
ship  was  built  by  myself  and  a  few  friends."  Be  good  enough  to 
state  who  were  l^e  other  owners  to  whom  you  referred  in  this 
letter? 

A.  As  I  understand,  in  a  legal  point  of  view,  there  were  no 
other  owners  except  J.  M.  Forbes  &  Co.,  or  John  M.  Forbes ;  at 
any  rate,  we  had  the  whole  power ;  there  were  other  parties  hav* 
ing  collateral  interest,  but  not,  as  I  understood,  legal  owners. 

Q.  State  who  those  other  parties  were,  and  the  precise  interest 
they  had  ? 

A.  I  can  state  who  they  were,  but  the  precise  interest  I  cannot 
state  without  going  to  the  books :  B.  B.  Forbes,  and  J.  M.  Forbes 
&  Co.,  M.  H.  Simpson,  James  Lawrence,  Richard  S.  Bodgers, 
John  B.  Bailey,  William  B.  Bacon,  James  Davis,  A.  A.  Low  & 
Brothers,  William  H.  Aspinwall,  L.  W.  Jerome,  P.  S.  Forbes, 
6.  H.  Shaw,  J.  G.  Gushing,  J.  T.  Tuckerman,  and  at  one  time 
there  was  a  Mr.  Lee  interested,  but  he  sold  his  interest,  I  cannot 
tell  when. 

Q.  To  whom  did  Mr.  Lee  sell  his  interest  ? 

A.  I  think  Mr.  John  M.  Forbes  took  it,  or  J.  M.  Forbes  &  Go. ; 
I  am  not  certain  as  to  that,  however. 

Q.  Had  these  persons,  whom  you  have  named,  the  same  interest 
in  the  ship  in  January  last  as  they  had  in  1865  ? 

A.  Not  all  of  them. 

Q.  Who  retained  their  interest  in  January  last  ? 

A.  I  cannot  tell  without  reference  to  the  books  and  papers ;  my 
impression  is  that  Mr.  Low  parted  with  a  part  of  his  interest  to 
Mr.  John  M.  Forbes ;  I  should  not  like  to  charge  my  memory  with 
any  direct  answer  as  to  the  interest ;  I  had  nothing  to  do  with 
that  part  of  the  business ;  I  was  ship's  husband  or  broker.^  If  you 
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ask  me  the  length  of  the  keel,  or  as  to  the  tree-nails  or  other  parts 
of  the  vessel,  I  could  answer,  but  as  to  the  financial  part,  and  the 
shares,  I  cannot  charge  my  memory  with  them. 

Q.  What  proportion  of  the  steamer  did  you  own  yourself  in 
January  ? 

A.  Legally,  the  steamer  was  owned  by  John  M.  Forbes  and  my- 
self equally. 

Q.  Actually,  who  owned  her  ? 

A.  It  was  divided  between  these  owners  and  ourselves. 

Q.  What  proportion  did  you  have  actually  yourself? 

A.  I  think  I  had  about  f  30,000. 

Q.  What  proportion  did  you  have  in  January  last  ? 

A.  The  same  I  had  originally,  except  that  tha  expenses  went  on 
piling  up  until  my  interest  at  that  time  cost  me  940,000  and  some 
odd  dollars. 

Q.  If  you  had  $40,000  yourself,  what  do  you  estimate  for  the 
whole  cost  of  the  ship,  supposing  your  own  share  to  be  $40,000  ? 

A.  Somewhere  between  $850,000  and  $450,000;  speaking  of 
the  cost  of  a  ship  is  a  different  thing  from  the  cost  and  expenses 
and  losses  which  accrue  afterward. 

Q.  How  did  the  interest  of  Mr.  Aspinwall  and  Mr.  Jerome,  for 
example,  compare  with  yours,  —  their  actual  interest?  In  what 
respect  did  it  differ,  except  in  amount  ? 

A.  They  felt  no  responsibility  as  to  the  selling  or  management 
of  the  ship ;  they  were  subscribers  for  a  loyal  purpose,  and  cared 
nothing  for  the  ship ;  they  left  it  entirely  in  our  hands ;  we  were 
the  bond  fide  owners  and  managers. 

Q.  Suppose  the  ship  had  been  sold,  what  would  have  been  done 
with  the  result  ? 

A.  It  would  have  been  divided  among  all  the  parties  interested 
legally  and  morally. 

Q.  They  had  a  pecuniary  interest  in  the  result,  of  the  same 
character  as  your  own  ? 

A.  Not  the  same  character. 

Q.  Except  as  to  the  management  ? 

A.  We  are  responsible  for  insurance ;  we  gave  notes ;  they  gave 
no  notes. 

Q.  Excluding  the  management  of  the  ship  and  the  insurance, 
how  did  the  interest  of  Messrs.  Aspinwall  and  Jerome  differ  from 
your  own  ? 
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A.  In  a  mercantile  point  of  view  they  would  have  the  s^me  pro 
rata  interest,  but  I  should  have  charged  a  commission. 

Q.  Excluding  the  commission,  insurance,  and  management,  was 
*not  their  pecuniary  interest  of  the  same  character  as  your  own  ? 

A.  I  should  say  it  was,  according  to  the  accounts.  The  respon- 
sibility was  very  different. 

Q.  Do  you  know  Peabody  and  Willis,  brokers,  in  this  city  ? 

A.  I  know  Thayer  Peabody,  and  I  have  seen  Captain  Willis ; 
Peabody  I  know ;  he  is  in  Boston. 

Q.  Has  he  any  interest  in  the  ship  ? 

A.  Not  the  slightest. 

Q.  Has  he  been  concerned  in  the  sale  of  her  ? 

A.  Not  that  I  know  of;  there  is  hardly  a  broker  in  New  York 
or  Boston  that  has  not  been  into  my  office  and  asked .  questions 
«bout  her. 

Q.  Under  whose  direction  and  authorify  was  this  register  taken 
out  in  New  York  ? 

A.  Under  the  general  authority  conveyed  to  our  agents,  Gary 
&  Co. 

Q.  Did  you  have  personal  knowledge  of  the  register  being 
taken  out  ? 

A.  I  think  I  ordered  it  taken  out,  but  I  was  told  it  was  not 
necessary  for  me  to  go  to  the  Custom  House,  and  I  left  that  for 
them  to  manage  with  the  captain.  We  had,  before  that,  an  en- 
rolment. 

Q.  You  got  the  enrolment  in  Boston  2 

A.  Yes,  sir. 

Q.  Did  you  give  any  personal  direction  to  any  person  in  respect 
to  taking  out  the  register,  either  to  Cary  or  Captain  Kemble  7 

A.  I  have  no  doubt  I  did,  either  personally  or  by  letter;  they 
would  not  have  acted  in  such  a  matter  without  orders  verbal  or 
written. 

Q.  The  oath  to  the  register  is  taken  by  the  captain.  Do  you 
know  where  he  obtained  the  facts  in  respect  to  the  ownership  of 
the  steamer  ? 

A.  Probably  from  lus  former  papers ;  he  was  in  the  ship  when 
ehe  was  sailing  under  the  enrolment ;  it  is  a  matter  of  notoriety 
that  we  were  the  owners,  and  no  others. 

Q.  Do  you  remember  who  made  the  oath  to  the  enrolment  in 
the  Boston  Custom  House  ? 


08  THE  0A8B  OF  THE  STBAMSHIP  MBTBOB. 

A.  I  presume  Captain  Alfred  Drew,  who  came  around  in  her 
from  Boston*  He  was  the  first  captain,  and  Captain  Hallett  was 
the  second,  and  Captain  Eemble  was  the  last  and  present  one. 

Counsel  for  the  government  put  in  evidence  the  enrolment, 
dated  December  6, 1864,  which  was  marked  '^  Exhibit  C." 

Cross-examined  hy  Mr.  Evarts. 

Q.  About  when  was  this  ship  completed  ? 

A.  That  is  a  very  hard  question  to  answer  in  reference  to  a 
steamer ;  I  never  knew  one  completed  jet. 

Q.  You  must  do  as  well  as  you  can. 

A.  She  was  launched  on  the  21st  of  May,  1864. 

Q.  When  was  she  ready  to  go  to  sea  ? 

A.  She  actually  left  Boston  on  the  7th  day  of  September,  1864. 
I  left  in  her. 

Q.  Who  conducted  the  building  of  the  ship  in  respect  to  own* 
ership  ? 

A.  I  conducted  it  in  all  particulars. 

Q.  Did  any  one  else  take  part  in  the  building  of  that  ship  as 
owner,  except  yourself? 

A.  Nobody.         * 

Q.  Has  the  title  been  in  you  and  in  your  biother  ever  since  she 
was  built  ? 

A.  Entirely. 

Q.  Was  there  any  other  relation  toward  this  ship,  or  toward  you 
as  owners  of  the  ship,  on  the  part  of  these  gentlemen  you  have 
named,  except  the  fact  that  they  contributed  money  to  the  enter- 
prise or  project  of  this  ship  ? 

A.  No  relation  whatever. 

Q.  During  all  this  time,  according  to  the  agreement  or  under- 
standing between  you  and  your  brother,  on  the  one  part,  and  these 
other  gentlemen  on  the  other,  who  had  the  power  of  selling  and 
conveying  the  ship  ? 

The  District  Attorney  objects,  on  the  ground  that  it  is  asking 
for  the  witness's  construction  of  the  agreement. 

Q.  What  was  the  agreement  and  understanding  between  your 
brother  and  yourself  on  the  one  side,  and  these  gentlemen  that 
contributed  money  on  the  other,  as  to  your  having  power  to  sell 
and  convey  the  ship  ? 

A.  We  were  supreme  dictators  in  the  whole  matter  from  be- 
ginning to  end ;  not  only  were  they  indifferent  about  the  ship, 
but  many  of  them  have  never  seen  her  to  this  day. 
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Q.  Under  this  agreement^  who  has  conducted  the  business  of 
the  ship  since  she  was  built  up  to  this  time  ? 

A.  I  have  been  the  conductor  of  the  ship's  business,  and  all  her 
affairs  have  passed  through  mj  books. 

Q.  Who  made  the  payments  for  the  building  of  the  ship  or  for 
her  engines,  or  her  whole  outfit,  until  she  was  ready  to  go  to  sea 
in  December,  1864  ? 

A.  J.  M.  Forbes  &  Co.  paid  for  the  engine ;  as  a  matter  of  con« 
Tenience,  that  was  left  for  them  until  we  came  to  make  up  the  final 
accounts ;  I  paid  all  the  other  disbursements ;  I  finally  repaid  J. 
M.  Forbes  &  Go.  for  what  they  had  spent. 

Q.  So  that  you  stand  as  the  party  that  has  paid  for  the  ship  ? 

A.  As  factor  in  eyery  particular. 

Q.  Now,  how  does  this  money  that  each  of  these  parties  have 
contributed  stand  as  between  you  and  them  ? 

A.  Open  account  still. 

Re-^zamined  hy  Mr.  Webster. 

Q.  Was  the  interest  of  J.  M.  Forbes  (if  you  know)  in  John  M. 
Forbes  personally,  or  in  John  M.  Forbes  &  Co.  ? 

A.  I  think  it  was  in  the  name  of  the  firm ;  all  the  entries  are 
made  in  the  name  of  the  firm ;  whether  he  had  jm  understanding 
with  the  other  partners,  I  don't  know. 

Q.  John  M.  Forbes  &  Oo.  appeared  on  the  books  of  account  ? 

A.  Yes,  sir. 

Q.  Did  the  persons,  who  had  what  you  call  an  interest  in  the 
Meteor,  ever  have  a  meeting  in  regard  to  her  afiairs  ? 

A.  The  owners  of  the  Meteor  have  never  met. 

Q.  Haye  you  oyer  met  any  of  these  gentlemen  that  you  have 
named,  in  respect  of  the  employment  or  sale  of  the  Meteor  ? 

A.  Yes,  sir. 

Q.  Whom? 

A.  I  cannot  charge  my  memory  with  the  names ;  sometimes 
one,  and  sometimes  another,  I  met  casually  in  the  street. 

Q.  Which  of  the  gentlemen  whom  you  have  named  have  you 
not  met  on  that  subject  7 

A.  My  answer  would  be  very  much  like  guess-work. 

Q.  Guess  as  near  as  you  can  ? 

A.  I  should  think  there  are  several  of  the  owners  I  have  never 
exchanged  a  word  with  about  the  ship. 

Q.  Who  are  they  ?  look  at  the  list 
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A.  Mr.  Ward,  of  Detroit ;  and,  by  the  way,  I  did  not  name 
him ;  I  am  certain  that  I  never  exchanged  a  word  with  Mr.  Ward, 
but  I  am  not  certain  about  any  of  the  others. 

Q.  When  did  you  last  have  conversation  with  Mr.  Aspinwall,  in 
regard  to  her  employment  or  management  ? 

A.  I  cannot  remember  the  time ;  I  do  not  think  I  ever  had  any 
specific  conversation  with  him  as  to  the  management  of  the  ship  ; 
I  have  had  some  general  conversation  as  to  this  trial  going  on. 

Q.  Have  you  conversed  with  him  on  the  subject  of  her  employ* 
ment  or  management  within  the  last  two  months  ? 

A.  I  think  not. 

Q.  Or  with  Mr.  Low  ? 

A.  I  have  not  conversed  with  Mr.  Low  in  regard  to  her  man- 
agement particularly ;  I  have  written  to  him  in  regard  to  it. 

Q.  How  lately  ? 

A.  I  cannot  say. 

Q.  Or  with  Mr.  Jerome  ? 

A.  I  think  I  have  written  to  him  once  within  the  last  year,  per- 
haps oftener ;  I  do  not  know. 

Q.  Which  of  these  gentlemen,  except  Mr.  Ward,  have  you  not 
conversed  with  or  written  to  ? 

A.  I  may  have  had  casual  conversations  with  all  of  the  others^ 
but  business  consultations  I  have  not  had  with  all  of  them. 

Q.  You  have  stated  that,  as  a  matter  of  convenience,  payments 
were  made  by  J.  M.  Forbes  &  Co. ;  convenience,  in  what  respect  ? 

A.  Mr.  J.  M.  Forbes  was  in  Europe,  for  instance,  and  ascer- 
tained what  a  pair  of  engines  could  be  constructed  and  had  for. 

Q.  I  am  speaking  of  the  payments ;  I  assume  the  payments 
were  made  in  Boston  for  the  construction  of  the  ship  and  her  en- 
gines ;  where  were  the  payments  made  for  the  construction  of  the 
ship  ?  Were  they  made  by  J.  M.  Forbes  &  Go.  and  Robert  B. 
Forbes,  or  both  ? 

A.  Sometimes  by  one  and  sometimes  by  the  other. 

Q.  You  have  stated  they  were  paid  by  one  or  by  the  other,  as 
matter  of  convenience  ? 

A.  Of  course ;  here  are  two  houses  in  Boston,  both  of  whom 
have  a  pretty  good  credit ;  one  cannot  raise  $20,000  or  $40,000 
very  well,  without  being  mixed  up  with  the  other  in  some  way. 

Q.  Did  that  convenience  have  any  relation  to  the  other  owners 
of  the  Meteor  ? 
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A.  I  do  not  quite  understand. 

Q.  Did  not  J.  M.  Forbes  and  B.  B.  Forbes  make  payments  for 
the  ship  as  a  convenience  to  the  other  owners,  to  whom  jou  made 
application  eventually  for  reimbursement  ? 

A.  We  settled  the  bills  when  they  became  due,  and  when  we 
wanted  money  we  called  upon  these  parties. 

Q.  Have  those  other  gentlemen  paid  their  proportion  of  the 
cost  of  constructing  the  ship  ? 

A.  Some  have,  and  some  have  not  ? 

Q.  Who  have  not  ? 

Objected  to. 

Q.  Have  all  the  gentlemen  you  have  named,  paid  7 

A.  I  cannot  tell,  without  going  to  my  books ;  there  may  have 
been  some  paid  short,  and  some  a  little  over ;  one  individual  has 
not  paid  anything. 

Q.  Messrs.  Aspinwall,  Low,  and  Jerome  have  paid  their  part,  I 
take  it  ? 

A.  I  think  they  have ;  I  am  not  sure ;  their  accounts  are  not 
square ;  they  are  open  accounts  yet ;  they  have  probably  paid 
their  share  of  the  original  construction,  but  the  account  is  still 
open ;  the  very  expenses  going  on  to-day  are  chargeable  against 
them. 

Q.  Now,  if  the  names  of  Mr.  Low,  for  example,  and  Mr.  Aspin- 
wall, and  Mr.  Jerome,  and  Mr.  James  Lawrence,  had  been  in  the 
register  of  the  ship,  would  their  pecuniary  relations  thereto  have 
been  changed  by  the  agreement  ? 

Mr.  Evarts  objects,  as  a  question  of  law. 

Q.  Was  there  any  agreement,  as  between  R.  B.  Forbes  and 
John  M.  Forbes  and  the  other  owners,  in  respect  to  the  pecuniary 
relations  they  bore  to  the  ship  ? 

A.  There  was  no  doubt  an  understanding. 

Q.  What  was  that  understanding  ? 

A.  That  I  cannot  answer  without  going  back  to  the  letters, 
books,  and  papers  ? 

Q.  Can  you  give  the  substance  of  it  ? 

A.  My  impression  is,  that  some  of  the  owners  in  Boston  origi- 
nally signed  their  names  to  a  paper  agreeing  to  take  a  certain  in- 
terest by  note ;  this  concern  was  managed  differently  from  usual 
business  transactions,  —  an  insurance  company,  for  instance. 

Q.  If  the  register  had  been  taken  out,  including  the  names  of- 
•  6 
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Mr.  Low,  Mr.  Aspinwall,  and  Mr.  Jerome,  would  their  relation  to 
yon,  in  the  matter  of  the  ship,  have  been  changed  bj  the  agree- 
ment? 

Mr.  Evarts  objects. 

Mr.  Webster.  It  appears  that,  there  being  eight  or  ten  other 
owners,  Messrs.  R.  B.  and  J.  M.  Forbes  alone  are  named  in  the 
register.  I  want  to  know  if,  under  the  agreement  and  under- 
standing, that  fact  in  any  way  changed  the  attitude  which 
these  other  parties  occupied  to  the  ship,  excepting  the  manage- 
ment? 
*    The  Court.  Let  him  state  what  the  arrangement  was. 

Q.  What  was  the  arrangement  in  regard  to  the  name  of  R.  B. 
Forbes  and  John  M.  Forbes  being  in  the  register  alone  ? 

A.  The  other  parties  were  consulted  about  how  the  ship  should 
be  registered  in  our  names,  with  the  understanding  that  we  should 
be  the  agents  and  factors ;  we  were  to  have  power  to  sell  her,  and 
no  one  else  ;  they  had  entire  confidence  in  us. 

Q.  Then  the  fact  that  your  names  alone  were  in  the  register 
had  no  effect  on  the  actual  ownership  ? 

A.  I  am  not  lawyer  enough  to  answer  that ;  I  came  here  to 
state  facts. 

Q.  I  understand  you  to  say  that,  with  the  exception  of  the  man* 
agement,  and  deducting  commissions,  insurance,  <&c.,  that  was  the 
only  distinction  between  you  and  the  other  gentlemen  ? 

A.  The  only  distinction  in  point  of  dollars  and  cents. 

Mr.  Evarts.  Q.  You  mean  by  that,  that  after  the  accounts 
between  you  and  the  ship  were  properly  stated,  then  the  division 
of  the  balance  would  be  made  between  the  different  gentlemen  and 
yourself,  according  to  their  contributions  ? 

A.  Precisely. 

Mr.  Webster.  Q.  You  stated  in  the  letter  which  you  wrote 
in  September,  1865,  that  you  could  not  determine  about  the  sale, 
until  you  had  consulted  the  other  owners ;  what  did  you  mean  ? 

A.  I  presume  I  referred  to  Mr.  John  M.  F6rbes,  as  he  was  the 
only  owner  who  had  power  with  me ;  at  the  same  time,  if  I  had 
run  against  another  owner  in  the  street,  I  might  have  said  some- 
thing to  him  on  the  subject,  and  I  might  not ;  I  was  not  obliged 
to  say  anything  to  any  one  but  Mr.  J.  M.  Forbes. 

Mr.  Evarts.  Q.  Look  at  your  list  and  state  what  are  the 
names  of  the  gentlemen  you  have  spoken  to  concerning  the  man- 
agement of  this  vessel  ? 
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A.  Mr.  Simpson,  Mr.  Lawrence,  Mr.  Davis,  Mr.  Paul  Forbes ; 
I  have  written  to  A.  A.  Low,  or  to  his  firm ;  I  do  not  remember 
anj  particular  conversation  I  had  with  him  on  the  subject ;  I  had 
more  or  less  to  say  with  every  one  of  these  gentlemen ;  sometimes 
I  would  meet  them  in  the  street,  and  I  would  talk  about  the  ship,  — 
how  she  performed  and  what  she  was  doing. 

Q.  And  what  you  have  stated  is  the  kind  of  conversation  you 
had  with  all  these  people  ? 

A.  As  I  would  talk  with  other  people  who  had  nothing  to  do 
with  the  ship,  —  general  coA^ersation. 

Q.  And  there  has  never  been  a  meeting  of  the  owners  ? 

A.  The  owners  of  the  ship  have  never  been  together,  as  a  body. 

Q.  And  you  have  never  had  a  business  consultation  with  them 
concerning  this  ship  ? 

A.  Not  personally. 

Q.  Mr.  Webster.  I  understood  you  to  say  that  several  of 
the  owners  had  been  together  in  conference  about  the  ship  ? 

A.  Tes ;  I  think  as  many  as  two  or  three  or  four  may  hav^  come 
tc^ether. 

• 

TESTIMONY  OF  A  A.  LOW. 

Abiel  A.  Low,  called  by  the  government,  being  duly  swow, 
was  examined  by  Mr.  Webster. 

Q.  You  are  a  merchant  in  the  city  ? 

A.  I  am. 

Q.  What  is  your  firm  ? 

A.  A.  A.  Low  &  Brothers. 

Q.  You  have  heard  the  testimony  of  Mr.  Forbes ;  be  good  enough 
to  state  what  your  relation  was  in  January  last  towards  the  steam- 
ship Meteor ;  or,  if  you  please,  state  your  whole  relation  as  briefly 
as  you  can. 

A.  The  firm  of  A.  A.  Low  &  Brothers  were  not  originally  inter- 
ested in  the  construction  of  the  ship,  but  during  the  progress  of 
her  construction,  at  the  invitation  of  Mr.  Forbes,  they  assumed  an 
interest  of  $10,000  in  the  original  construction  of  the  vessel,  which 
before  her  completion  was  increased  to  some  $16,000,  as  near  as  I 
can  recollect. 

Q.  Did  you  consider  yourself  as  part  owner  of  the  ship  7 

A.  I  considered  myself  interested  in  that  way ;  we  contributed 
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monej  to  the  construction  of  the  vessel,  with  the  understanding 
that  the  legal  title  was  to  remain  with  Mr.  Forbes. 

Q.  What  do  you  understand  by  legal  title  ? 

A.  That  he  was  to  assume  the  ownership ;  he  was  to  be  re- 
garded as  the  owner,  and  we  were  contented  to  have  our  contribu- 
tion remain  in  open  account  with  the  vessel ;  understanding  al- 
ways tliat  the  vessel  was  intended  for  the  government ;  she  was 
built,  indeed,  with  the  understanding  that  she  was  for  the  govern- 
ment, to  meet  the  emergencies  of  the  late  war,  when  fast  vessels 
in  the  hands  of  the  government  were  few  and  not  apparently  equal 
to  the  work. 

Q.  And  if  the  vessel  had  been  sold,  you  expected  to  receive 
your  pro  rata  share  of  the  result  ? 

A.  Yes,  sir. 

Q.  By  the  agreement  or  understanding  was  there  any  diffprence 
between  yourself,  Mr.  B.  B.  Forbes,  and  John  M.  Forbes,  except 
that  the  management  was  to  be  in  their  hands,  and  the  title  7 

A.  "There  was  a  difference,  —  that  we  never  received  any  bill 
of  sale  of  our  interest,  and  never  had  any  legal  ownership  in  the 
VQssel ;  we  had  perfect  confidence  in  the  management  and  skill  of 
Mr.  Forbes,  and  in  his  integrity,  and  we  had  a  perfect  understand- 
ing with  him  that  noibhing  of  an  illegal  character  was  to  be  done 
witli  the  vessel. 

Q.  I  ask  you  if  by  the  agreement  or  understanding  there  was 
any  difference  between  yourselves  and  the  Messrs.  Forbes,  except 
that  the  management  and  title  were  to  be  in  their  hands  ? 

A.  The  difference  that  we  never  claimed  any  legal  ownership, 
and  never  claimed  a  bill  of  sale. 

Q.  What  is  the  difference  ? 

A.  We  contributed  to  the  building  of  the  vessel,  or  during  the 
progress  of  the  vessel,  on  the  understanding  that  she  was  to  be 
for  the  government. 

Q.  You  contributed  $16,000  ? 

A.  Our  contributory  interest  was  $10,000;.  it  increased  during 
the  construction  to  about  $16,000,  as  near  as  I  can  recollect. 

Q.  To  what  extent  was  your  furm  interested  in  the  vessel  the 
same  as  the  Messrs.  Forbes,  except  that  they  had  the  management 
of  her,  and  that  the  legal  title  was  to  be  in  them  ? 

A.  The  way  that  I  have  described  to  you  already. 
.    Q.  You  consider,  then,  that  you  had  an  interest  in  the  vessel  to 
that  extent  ? 
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Mr.  Evarts  objects. 

Q.  What  proportion  of  this  vessel  do  you  understand  was  ac- 
tually owned  by  B.  B.  and  John  M.  Forbes  ? 

A.  I  do  not  know. 

Q.  Do  you  understand  that  all  of  it  was  owned  by  them  ? 

A.  Legally?  Yes. 

Counsel  objects. 

The  Court.  You  are  not  to  ask  the  witness  as  to  his  construc- 
tion of  the  agreement. 

Q.  You  say  that  legally,  you  understood  R.  B.  Forbes  and  John 
M.  Forbes  were  the  owners ;  now,  did  they  actually  own  the  whole 
of  it  in  your  opinion  ? 

A.  We  never  received  the  title  to  our  interest,  and  therefore  it 
remained  with  them. 

Q.  What  do  you  mean  by  title  ? 

A.  A  bill  of  sale. 

Q.  But  you  had  an  ^actual  ownership  of  part  of  the  vessel  ? 

A.  We  contributed  toward  the  building  of  her  in  the  manner  I 
have  mentioned. 

Q.  I  wish  you  to  answer  the  question,  whether  you  had  an  ac- 
tual ownership,  —  yes  or  no. 

Mr.  Evarts  objects. 

Q.  If  the  vessel  had  been  lost  or  destroyed  by  fire,  without  in- 
surance, what  would  have  become  of  your  share  ? 

A.  I  suppose  it  would  have  been  burned  or  lost. 

Q.  Your  interest  ? 

A.  Whatever  that  interest  was,  if  the  vessel  was  burned  or  lost, 
my  interest  would  have  been  burned  or  lost. 

Q.  According  to  the  agreement,  if  the  vessel  had  been  sold  for 
half  a  million  of  dollars,  would  you  have  received  anything  from 
the  sale  ? 

A.  What  agreement  ? 

Q.  According  to  your  understanding  by  which  you  contributed 
to  that  amount  7 

A.  According  to  my  understanding  I  should  have  received  some- 
thing of  the  resulting  interest  from  the  vessel. 

Q.  What  would  have  been  the  principle  upon  which  you  re- 
ceived it  ? 

A.  Pro  rata,  according  to  contribution. 

6* 
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Cross-examined  by  Mr,  Evarts. 

Q.  Have  you  ever  had  anything  to  do  with  this  vessel^  except 
the  contribution  ? 

A.  We  have  had  nothing  to  do  with  her,  except  that  we  have 
been  consulted  from  time  to  time  by  Mr.  Forbes  in  regard  to  the 
disposition  of  her. 

Q.  Now,  had  you  by  agreement  or  understanding  any  other  re- 
lation to  this  vessel  than  what  comes  from  your  making  the  con- 
tribution you  have  stated  ? 

A.  No. 

Q.  Has  the  title  and  control  of  the  vessel  in  the  Messrs.  Forbes 
been  according  to  the  agreement  ? 

Mr.  Webster  objects,  as  asking  for  a  construction  of  the  agree- 
ment. 

Q.  Has  the  control  of  the  vessel  by  the  Messrs.  Forbes  and  the 
ownership  been  according  to  the  agreement  on  which  you  con- 
tributed the  money  ? 

Objected  to.    Excluded. 

Q.  Now,  have  you  ever  known  what  proportion  your  $16,000 
bore  to  any  aggregate  representation  of  which  it  would  be  a  part  ? 

A.  Beyond  the  fact  that  we  had  contributed  this  $10,000,  ac- 
cording to  the  suggestion  or  invitation  of  Messrs.  Forbes,  we  never 
have  taken  any  interest  in  the  matter,  except  that  they  should  con- 
trol the  destinies  of  the  ship  always  in  conformity  to  the  laws  of 
the  country,  which  is  all  the  understanding ;  we  were  always  will- 
ing to  leave  the  control  to  them,  within  this  last  limitation. 

Q.  Have  you  any  claim  upon  the  Messrs.  Forbes,  except  for  ac- 
countability for  the  $16,000  that  you  paid  them  ? 

A.  That  is  all. 

Re'examined. 

Q.  You  state  that  you  have  had  conferences  with  Messrs.  Forbes 
about  the  disposition  of  the  ship ;  how  many  have  you  had  ? 

A.  Mr.  Forbes  addressed  letters  to  us  occasionally,  but  I  think 
principally  with  reference  to  sending  the  vessel  abroad,  to  which 
we  dissented ;  we  thought  the  ship  should  be  sold  at  home,  the 
purpose  having  failed  for  which  she  was  built,  —  the  government 
not  requiring  her ;  we  insisted  that  she  should  be  sold  at  home. 

Q.  You  consider  that  you  had  a  right  to  insist  upon  the  disposi- 
tion of  the  ship  ? 
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A.  Wlien  we  were  consulted  as  to  the  disposition  of  the  vessel, 
we  expressed  ourselves  in  that  way. 

Q.  How  many  times  have  you  been  consulted  ? 

A.  Within  a  year,  two  or  three  times,  by  letter. 

Q.  How  recently? 

A.  Not  within  several  months,  that  I  am  aware  of. 

Q.  How  many  months  ? 

A.  Not  since  1st  of  January,  I  think. 

Q.  You  were  consulted  about  the  Ist  of  January  ? 

A.  No;  I  think  earlier^  in  the  autumn,  or  possibly  as  late  as 
the  1st  of  January ;  I  think  not  as  late  as  the  1st  of  January. 


TESTIMONY  OF  WILLIAM  H.  ASPINWALL. 

William  H.  Aspinwall  sworn.    Examined  by  Mr.  Webster. 

Q.  Have  you  had  an  interest  in  this  vessel  ? 

A.  I  have,  sir. 

Q.  To  what  extent  ? 

A.  $10,000. 

Q.  At  what  time  did  you  take  that  interest  ? 

A.  I  think  about  two  years  ago. 

Q.  And  you  still  retain  it  ? 

A.  I  still  retain  that  interest,  and  have  since  paid  something 
besides. 

Q.  How  much  ? 

A.  I  should  think  perhaps  $4,000  or  $5,000. 

Q.  Upon  what  particular  agreement  or  understanding  did  you 
make  that  advance  ? 

A.  There  was  no  agreement ;  it  was  upon  an  invitation  of  Mr. 
Forbes  to  help  to  build  this  vessel ;  I  have  never  seen  the  agree- 
ment. 

Q.  You  mean  no  written  agreement  ? 
!•  A.  No  written  one. 

Q.  Then  what  was  the  understanding  upon  which  you  put  in 
your  money  ? 

A.  Mr.  Forbes  told  me  that  he  and  his  brother  were  about  build- 
ing this  vessel,  with  the  view  of  having  a  fast  vessel  to  catch  block- 
ade runners,  and  asked  me  if  I  would  contribute  toward  the 
building  of  the  vessel ;  which  I  did. 
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Q.  By  the  agreement,  were  the  Messrs.  Forbes  to  owe  you  this 
money,  or  were  you  to  be  interested  pro  rata  in  the  vessel  ? 

A.  I  was  to  be  interested  in  the  vessel ;  I  held  them  responsible 
for  it ;  further  I  knew  nothing  about  it. 

Q.  You  were  to  be  interested  in  the  vessel,  and  they  were  not 
to  owe  you  the  money  ? 

A.  They  were  to  account  to  me  for  the  money ;  I  did  not  care 
much  about  the  money. 

Q.  Never  mind  that.  What  was  the  agreement  or  under- 
standing ? 

A.  There  was  neither. 

Q«  I  want  to  know  whether  the  agreement  was  that  they  were 
to  owe  you  this  money  out  of  their  pockets,  or  whether  you  were 
to  be  interested  in  the  results  of  this  vessel. 

A.  I  was  to  be  interested  in  the  results  of  the  ship. 

Orois-examined  by  Mr*  Uvarts. 

Q.  Who  was  to  build  the  ship,  manage  and  control  it,  and  take 
the  title  ? 

A.  The  Messrs.  Forbes. 

Q.  Was  that  the  understanding  7 

A.  Entirely. 

Q.  Have  you  ever  had  any  title  or  interest  in  that  ship,  except 
what  you  have  stated  ? 

A.  None  whatever. 

Q.  Have  you  any  right  or  claim  in  the  matter,  except  the  ac- 
countability of  the  Messrs.  Forbes  to  you,  concerning  the  money 
that  you  have  contributed  ? 

A.  None. 

Q.  Have  you  had  any  conversation  about  employment  or  sale  ? 

A.  I  have  advised  her  sale. 

Q.  At  what  time  ? 

A.  I  think  in  the  month  of  October. 

Q.  Since  that,  have  you  advised  her  sale  ? 

A.  Yes,  sir. 

Q.  At  what  time  ? 

A.  I  should  think  within  three  or  four  months. 

Q.  In  January  ? 

A.  I  cannot  remember  when. 

Q.  December? 

A.  I  cannot  remember ;  I  never  had  it  much  on  my  mind. 
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Q.  Why  did  yon  advise  her  sale  ? 

A.  Simply  because  the  object  for  which  the  ship  had  been  built 
was  passed,  and  I  did  not  wish  to  have  it  on  my  mind  at  all. 

Q.  You  believed  it  was  for  the  interest  of  the  owners,  or  for 
those  interested,  to  sell  ? 

A.  I  did  not  pretend  to  judge  about  it ;  I  thought  that  the  gentle* 
men  had  had  trouble  enough  about  it,  and  had  better  end  the 
matter. 

Q.  And  preferred  to  get  your  money  back,  to  have  it  rest 
there  ? 

A.  Yes,  sir. 

Q.  You  have  been  asked  by  the  learned  counsel  opposite, 
whether  you  had  any  interest,  except  the  accountability  of  the 
Messrs.  Forbes ;  you  did  not  expect  them  to  account  with  you  in 
any  other  way  but  in  the  results  of  the  vessel,  ^  the  proceeds  of 
her  sale,  or  her  earnings ;  you  did  not  expect  any  other  accounta- 
bility, except  from  the  proceeds  of  the  vessel  ? 

A.  No,  sir. 

TESTIMONY  OF  L.  W.  JEROME. 

Leonard  W.  Jerome  sworn.  Examined  by  the  District  Attor* 
ney. 

Q.  You  have  not  been  in  Court,  and  heard  the  examination  this 
morning  or  yesterday  ? 

A.  No,  sir. 

Q.  You  know  generally  what  the  question  is,  about  the  interest 
of  partTes  in  this  steamship ;  have  you  any  interest  in  the  matter  ? 

A.  I  contributed  slightly  to  it. 

Q.  Was  it  a  gratuity,  or  was  it  with  an  understanding  that  you 
were  to  have  an  interest  ? 

A.  With  the  understanding  that  I  was  to  have  an  interest. 

Q.  When  did  you  make  that  contribution,  —  about  what  time  ? 

A.  Along,  from  time  to  time,  remaining  over  something  like  a 
year  before  the  close  of  the  war,  I  think. 

Q.  The  year  1864  or  1865  ? 

A.  I  think  so. 

Q.  What  was  the  extent  of  the  whole  of  your  contributions  ? 

A.  About  $85,000. 

Q.  Did  you  loan  the  money  to  any  parties,  or  were  you  to  be 
interested  in  the  vessel  to  that  extent  by  the  agreement  ? 
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Mr.  Evarts.  You  had  better  ask  what  the  agreement  was. 

The  District  Attorney.  I  do. 

A.  The  original  proposition  was :  It  was  generally  understood 
there  was  no  government  vessel  — 

The  District  Attorney.  Never  mind  whether  she  was  a  gov- 
ernment vessel  or  a  private  vessel ;  that  does  not  afifoct  it. 

Wctness.  It  had  an  effect  with  me. 

Q.  The  inquiry  is,  were  not  you  to  be  ihterested  to  the  extent 
of  your  advances  in  the  ship,  or  whether  you  made  this  as  a  loan  ? 

Mr.  Evarts.  That  he  has  already  answered. 

The  District  Attorney.  Suppose  he  has. 

Mr.  Evarts.  Then  he  ought  not  to  answer  it  again. 

The  District  Attorney.  I  ask  what  the  agreement  was  on  the 
subject  of  your  advance,  whether  you  were  to  be  interested  by  the 
agreement,  or  whether  you  made  a  loan  to  these  gentlemen,  or 
contributed  it  as  a  gratuity  ? 

A.  I  was  going  to  explain :  the  building  of  the  vessel  was  a 
patriotic  movement 

The  District  Attorney.  Never  mind  the  patriotism ;  postpone 
that  to  the  Fourth  of  July  ?  Tell  me,  if  you  can,  on  what  terms 
you  made  the  advance  ? 

A.  I  was  interested  to  catch  the  Alabama,  very  strongly ;  I  con<^ 
tributed  to  the  vessel,  and  did  not  care  much  what  became  of  the 
money. 

The  District  Attorney.  That  is  not  what  I  asked* 

Mr.  Evarts.  That  is  his  answer. 

The  District  Attorney.  But  not  an  answer  to  my  question. 
I  do  not  ask  you  whether  you  were  patriotic,  or  as  to  the  Alabama, 
or  as  to  what  you  cared  for  the  money,  1  ask  what  the  agreement 
was  upon  which  you  advanced  your  money  ? 

A.  I  was  interested  to  the  extent  of  my  contribution. 

Q.  And  if  the  ship  was  sold,  by  the  agreement,  you  would  be 
entitled  to  your  share  according  to  your  advance  ? 

A.  There  never  was  a  word  said  about  the  vessel  being  sold. 

Q.  Was  there  a  word  said  that  it  should  not  be  sold  ? 

A.  No,  sir. 

Q.  And  then  you  say  you  were  interested  to  the  extent  of  your 
contribution  ? 

A.  Yes,  sir. 

Mr.  Evarts.  Q.  Wlio,  by  the  understanding,  was  to  build  the 
ship  and  have  title  to  it  ? 
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A.  Tlie  Messrs.  Forbes,  of  Boston. 

Mr.  Webster  announced  that  the  testimony  on  the  part  of  the 
gOYernment  was  closed  on  this  issue. 

The  Court  inquired  if  the  claimants  wished  to  examine  any 
witnesses. 

Mr.  Evarts  said  he  did  not ;  for,  as  he  understood,  the  Court 
held  that  this  issue  was  immaterial. 

The  District  Attorney.  We  will  see  what  his  Honor  decides. 
We  have  a  motion  of  a  legal  character  to  make  now,  and  some 
authorities  to  adduce. 

MOTION  TO  STRIKE  OUT  THE  CLAIM. 

Mr.  Webster.  Your  Honor  will  remember  that  the  testimony 
which  has  been' taken  yesterday  and  to-day  is  under  the  exceptions 
to  the  claim  which  have  been  filed  by  the  District  Attorney,  and 
we  now  present  to  your  Honor  the  point  that  it  is  in  proof  here 
that  the  claimants  upon  the  record  have  not  an  interest  in  the 
thing  sufficient  to  entitle  them  to  assume  the  character  in  which 
they  appear  in  Court.  The  first  authority  I  cite  is  Conkling's 
Treatise,  4th  ed.,  p.  544,  and  The  United  States  v.  422  Casks  of 
Wine,  1  Pet.  R.  647. 

Coubt.  To  what  point  ? 

Mjeu  Webster.  Objections  to  the  claim.    I  read  from  Conkling : 

"  If  the  interest  in  the  res  set  up  by  the  claimants  be  insufficient  to  entitle  him 
to  assume  that  character ;  or  if  he  refuse  or  omit  to  make  the  required  affidavit  in 
-support  of  his  claim,  it  is  subject  to  preliminary  objection,  and  will  be  rejected  on 
these  grounds.  The  United  States  v.  Four  Hundred  and  Twenty-Two  Casks  of 
Winey  1  Peters,  547.  So,  *  if  the  claim  be  made  through  the  intervention  of  an 
agent,  if  there  is  ground  for  suspicion,  he  may  be  required  to  produce  and 
prove  his  authority,  before  he  can  be  admitted  to  put  in  the  claim.  If  this  is  not 
done,  it  furnishes  matter  of  exception,  and  may  be  insisted  upon  by  the  adverse 
party  for  the  dismissal  of  the  claim.'  lb.  Objections  of  this  nature  may  properly  be 
made  orally  at  t^e  time  of  the  presentation  of  the  claim." 

Upon  the  eyidence  npw  before  the  Court,  it  is  perfectly  apparent 
that  the  claim  in  this  case  does  not  represent  a  sufficient  proprie- 
tary interest  in  ihe  Meteor  to  justify  the  persons  who  appear  as 
claimants  to  interpose  an  objection  to  the  forfeiture  of  this  ship, 
so  far  as  concerns  the  whole  property  in  the  ship,  and  that  the 
claim  is  of  such  a  character,  that  upon  the  testimony  which  is  now 
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before  your  Honor,  and  upon  the  decisions  of  the  Supreme  Court, 
and^the  rules-  of  practice  of  the  Court,  as  it  stands,  it  must  be 
stricken  out ;  at  least,  must  be  stricken  out  so  far  as  parties  are 
concerned  other  than  B.  B.  and  J.  M.  Forbes.  That  is  the  mo- 
tion we  have  to  make  now,  that  this  claim,  upon  the  issue  we  have 
been  trying  yesterday  and  to-day,  be  stricken  out.  I  also  cite  an- 
other authority :  Benedict's  Adm.  p.  344,  rule  26,  and  Belts'  Adm. 
Pr.  p.  55,  and  App.  p.  20. 

Mr.  Evarts  did  not  think  it  important  to  discuss  this  question. 
On  an  examination  of  the  pleadings,  the  Court  had  held  that  no 
issue  was  raised  at  all  material.  The  proof  had  been  taken  on  an 
immaterial  issue,  and  the  quality  of  the  proof  could  not  change 
the  value  of  the  issue.  The  traverse  made  by  the  government  did 
not  question  the  ownership  of  the  claimants,  but  only  added  that 
they  were  not  sole  owners ;  and  the  proof  given  did  not  displace 
the  ownership  of  these  claimants  (Messrs.  Forbes),  but  showed 
that  they  were  the  exclusive  and  unqualified  owners,  and  were  the 
only  persons  having  a  standing  in  a  court  of  admiralty,  as  claim- 
ants  of  a  proprietory  interest,  to  give  them  a  footing  as  litigants 
here.  Other  parties  had  contributed  money,  but  with  the  under- 
standing and  agreement  that  the  legal  title,  ownership,  possession, 
and  control  and  registration,  were  to  be  in  the  hands  of  the  Messrs* 
Forbes  ;  and  that  the  interest  of  these  contributors  was  confined 
to  what  the  law  gives  a  resulting  trustee,  in  consequence  of  the 
contribution  of  money.  A  court  of  admiralty  does  not  recognize 
the  right  of  mortgagees  to  claim  where  the  proceedings  are  against 
the  res. 

Counsel  cited  Scudder  v.  The  Calais  Steamboat  Co.  10  Law  Re- 
porter, N.  S.  p.  498 ;  We%ton  v.  Penniman^  1  Mason,  p.  306,  to  the 
point  that  ^^  legal  title  in  a  registered  ship  may,  consistently  with 
the  acts,  exist  in  one  person,  and  the  equitable  title  in  another ; 
and  the  disclosure  of  such  equitable  title  is  not  required  by  the 
acts,  unless  one  party  be  an  alien." 

The  District  Attorney  replied:  The  issue  was,  whether  these 
claimants  were  sole  owners  or  not.  It  was  a  question  of  substance. 
After  calling  these  various  owners  and  hearing  their  evidence, 
counsel  was  driven  to  the  necessity  of  trying  to  escape  by  saying 
they  are  not  registered  owners.  The  learned  District  Attorney 
made  an  argument  of  some  length  to  show  that  the  fact  of  these 
gentlemen  not  being  registered  did  not  affect  their  standing  as 
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legal,  actual  part  owners,  or  tenants  in  common  of  the  vessel,  who 
should  appear.  He  cited  the  act  of  July  29, 1850, 9  Stat,  at  Large, 
p.  441,  §  5,  to  show  that  the  register  should  set  forth  all  the  owners, 
and  the  part  or  proportion  of  any  yessel  belonging  to  each  owner. 
The  object  of  a  register  of  a  yessel  was  to  tell  the  truth,  and  not  to 
tell  a  falsehood;  and  instead  of  parties  being  able  to  escape  by  regis- 
tering their  vessel  falsely,  they  forfeited  her.  If  Messrs.  Aspinwall, 
Low,  and  Jerome  had  been  on  the  register,  and  the  Messrs.  Forbes 
had  been  off,  how  would  that  have  changed  the  title  ?  Gould  any 
one  have  said  that  these  three  gentlemen,  under  the  state  of  facts 
presented  by  the  evidence,  were  the  sole  owners,  —  that  they  had 
the  legal  title  ?  Here  were  some  eight  or  ten  other  gentlemen, 
whose  title  was  as  perfect  and  complete,  for  every  purpose,  except 
the  management  of  the  vessel,  as  that  of  the  Messrs.  Forbes.  Sup- 
pose all  these  parties  contributing  their  money  had  put  the  whole 
management  and  control  of  the  vessel  in  Wm.  F.  Cary,  telling  him 
to  charter  or  sell  her  and  divide  the  proceeds,  and  they  would  pay 
him  a  commission ;  would  that  change  the  rule  ?  Could  it  then 
be  said  that  these  claimants  were  the  sole  owners  for  any  purpose 
in  a  substantial  proceeding  in  admiralty  ?  All  these  parties  were 
tenants  in  common  of  the  vessel,  no  one  having  more  right  over 
her  than  another,  except  tliat  these  two  persons  were  appointed  as 
agents. 

Mr.  Evarts  stated,  that  as  the  registry  law  had  been  referred  to 
since  he  had  an  opportunity  of  replying,  he  claimed  the  right  to 
speak  of  it  now ;  and  as  the  prosecution  were  entitled  to  the  last 
word,  that  could  be  had  when  he  had  finished  what  he  had  to  say. 
Suppose,  that  instead  of  this  legal  title,  by  common  consent  of  all 
equitable  and  beneficial  interests,  being  lodged  and  evidenced  in  the 
Messrs.  Forbes,  that,  in  the  course  of  this  transaction,  this  ship  had 
been  divided  by  bills  of  sale,  giving  to  each  one  of  these  gentle- 
men a  legal  title,  and  each  of  them  had  con^yed  his  share  of 
ownership  to  'the  Messrs.  Forbes,  but  each  retaining  his  relation  to 
profit  and  loss,  and  accountability  to  his  creditors ;  that  would  be 
the  case  of  a  legal  title  lodged  by  beneficial  owners  in  legal  own- 
ers, who  would  then  stand  in  the  position  of  trustees,  if  not  ex- 
pressly, yet  in  the  eye  of  the  law.  The  creditor  of  such  person 
had  a  right  to  seek  his  property,  whatever  its  form.  But  the 
creditors  of  those  holding  the  legal  title,  if  the  latter  became  in- 
solvent, would  have  the  right  to  the  whole  legal  title  for  the  satis- 
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faction  of  their  debts ;  and  these  beneficiaries  must  take  their 
chance.  The  question  was,  whether,  bj  the  laws  of  admiralty  pro- 
cedure, the  holders  of  the  legal  title  of  a  ship,  devolyed  upon 
them  by  those  who  might  have  had  property  in  it,  —  whether  such 
persons  should  hare  the  right  to  represent  the  ship  as  claimants  ? 
He  claimed  that  they  had  the  authority  for  such  representation  by 
common  consent  of  the  owners, — by  their  conveyance  of  the 
titles ;  and  they  were  true  representatives,  both  in  respect  to  any 
dealings  with  the  ship,  and  to  the  defence  in  the  case.  The  posi- 
tion that  the  equitable  owners  should  have  representation  in  the 
legal  ownership  in  the  claim  could  not  be  supported.  Judge  Story 
settled  it  that  it  was  only  the  legal  ownership  which  required  to  be 
represented  by  deciding,  in  Weston  v.  Penwiman  before  cited,  that 
under  the  Registry  Act  of  1792,  c.  1,  §  4,  which  required  the  regis* 
ter  to  contain  the  owners'  names,  equitable  interests  vested  in 
citizens  of  the  United  States  need  not  be  disclosed.  By  the  act 
of  February  18, 1793,  the  same  proceedings  are  to  be  had  in  en-^ 
rolling  as  in  registering  vessels.  The  act  of  July  29, 1850,  had 
changed  the  act  of  1792  only  so  far  as  to  require  the  particular 
parts  owned  by  each  person  to  be  specified.  The  decision  of  Judge 
Curtis,  Scudder  v.  The  Calais  Steamboat  Co.,  ub.  sup.,  was  subse- 
quent to  the  act  of  1850,  cited  by  the  District  Attorney.  There 
was  nothing  in  these  acts  preventing  the  legal  and  the  equi- 
table titles  being  in  two  distinct  persons,  or  whidi  required  the 
disclosure  of  an  equitable  title,  unless  owned  by  an  alien. 
The  master  of  a  vessel  became  a  claimant  in  admiralty  without 
having  any  title,  simply  because  be  held  the  possession  and  the 
control  of  the  ship  by  the  actual  consent  of  the  owners.  It  had 
been  no  fraud  on  the  part  of  the  Messrs.  Forbes  that  the  title  of 
the  vessel  was  in  their  hands. 

The  District  Attorney  had  said  they  were  tenants  in  common. 
Suppose  himself  and  his  learned  friend  contributed  to  the  purchase 
of  a  house  in  Broadway,  each  a  half,  and  took  it  in  the  name  of  a 
third  party,  they  were  not  tenants  in  common.  That  third  person 
was  an  owner  in  severalty,  and  holds  it  under  the  law. 

Mr.  Webster  said  that  evidently  tiie  difficulty  with  his  friend 
upon  the  other  side  was  that  this  was  a  claim  put  in  by  an  agent 
of  agents,  —  the  position  occupied  by  Mr.  Gary,  —  and  as  'that  gen- 
tleman was  required  to  disclose  his  principals,  so,  upon  the  theoiy 
of  the  learned  counsel,  the  two  Messrs.  Forbes  would  be  required 
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to  disclose  who  were  theirs,  for  the  whole  argument  upon  the  part 
of  claimants  was  based  upon  tiie  theory  that  the  Messrs.  Forbes 
were  only  the  managing  owners  of  the  ship.  It  was  a  usual  thing 
in  admiralty  and  in  business  to  have  managing  owners  as  dis- 
tinguished from  others.  Suppose  that  the  Messrs.  Forbes  did  not 
choose  to  put  in  a  claim  for  this  ship,  and  his  friend  owned  $85,- 
OOO  in  it,  and  says,  ^^I  don't  choose  to  have  my  $35,000  con* 
demned  without*  a  hearing,"  is  he  not  to  be  permitted  to  put  in  a 
daim,  or  when  he  puts  in  one,  shall  the  other  side  turn  around 
and  say  that  he  hasn't  an  interest  that  justifies  him  in  claiming  ? 

The  counsel  read  from  Judge  Betts'  Compend.,  p.  56. 

^^  The  claim  must  assert  specifically  the  interest  upon  which  the 
parly  intervenes.' '  It  was  not  the'  legal  interest  dwelt  upon  by 
the  counsel  on  the  other  side.  There  was  not  a  line  in  books  of 
admiralty  practice  which  said  tliat  it  must  be  a  ^*  legal  ownership," 
but  simply  ^^  interest."  The  counsel  referred  to  the  decision  of 
Judge  Curtis,  and  stated  that  therein  the  case  was  considered  as  one 
of  legal  trust.  This  was  not  such  a  case,  but  was  only  one  of  man- 
aging ownership^  as  Astinguished  from  other  owners.  The  act  of 
1850  was  passed  because  Congress  thought  it  for  the  interests  of  the 
ITnited  States  that  every  man  who  owned  a  portion  of  a  vessel  should 
appear  to  be  an  owner  of  the  ship,  so  that  it  might  appear  who 
were  the  owners  of  the  ship.  On  the  theory  of  the  cotmsel  on  the 
other  side,  nine  foreigners  might  have  owned  this  vessel  with  the 
two  Messrs.  Forbes,  and  the  raster  be  a  proper  one.  The  gov- 
ernment takes  issue  upon  allegation  of  interest.  The  counsel,  in 
conclusion,  desired  that  the  owners  be  made  parties  to  the  record, 
and  more,  that  they  should  make  personal  affidavit  to  the  answer 
filed  here,  so  that  when  they  came  to  try  the  case  upon  the  merits, 
the  proceedings  might  be  regular  and  in  accordance  with  the  prac- 
tice of  admiralty  courts. 

The  Court  stated  that  evidently  the  point  raised  was  one  of  tech- 
nicality as  to  the  mode  of  trying  the  question,  and  the  accuracy  of 
the  pleadings,  to  remedy  which  the  common  way  would  have  been 
to  have  amended  them  originally.  The  question  of  thd  ship's  culpar 
bility  arose,  in  the  case,  frem  alleged  violation  of  the  Neutrality  Act. 
The  Court  did  not  see  the  consequence  of  objecting  to  the  answers 
put  in,  because  all  the  interests  of  the  ship  were  not  represented. 
The  neglect  of  the  parties  owning  the  vessel  was  detrimental  to 
themselves  alone,  and  not  to  the  government.    If  they  failed  to 
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appear,  and  the  ship  was  subjected  to  condemnation,  their  absence 
would  not  prevent  the  ship  being  condemned.  And,  on  the  con- 
trary, if  they  failed  to  appear,  the  prosecution  would  probably  be 
benefited  by  that  failure.  The  Court  could,  undoubtedly,  and 
would  stop  the  proceedings  at  any  stage  of  them,  to  admit  the 
other  owners,  should  they  choose  to  appear.  But  they  could  not 
be  compelled  to  appear.  Application  for  alteration  of  the  plead- 
ings could  be  made  at  any  time.  Mr.  Cary  represents  the  vessel 
in  a  way  recognized  by  the  law  as  a  proper  and  accurate  pleading. 

The  Court  denied  the  motion,  reserving  the  question,  however, 
for  further  consideration  on  the  authorities,  and  directed  that  the 
case  proceed  the  next  day  on  its  merits. 

The  District  Attorney  then  moved  that  all  proved  owners  of  the 
vessel  be  declared  in  default  except  the  Messrs.  Forbes. 

The  Court  admitted  the  motion  to  consideration,  but  expressed 
the  opinion  that  there  was  ^^  nothing  in  it,"  and  that  it  should  not 
make  the  order. 

The  District  Attorney  then  moved  to  strike  out  the  claim. 

The  Court  overruled  the  motion,  and  note#  libellants'  exception. 

Mr.  Webster.  Wo  move  that,  imder  rule  93  of  this  Court,  the 
answer  of  the  claimants  be  struck  out,  because  not  verified  by  the 
respondents  in  person.  < 

The  Court  would  consider  the  motion,  taking  the  time  of  an  ad- 
journment for  that  purpose. 

Mr.  Evarts  desired  to  explain  that  when  the  notice  of  the  claim- 
ants was  given,  he  applied  to  the  District  Attorney  to  know 
whether  he  desired  that  it  should  be  thus  verified,  and  was  in- 
formed by  the  latter  that  he  supposed  he  did,  and  would  let  him 
know  if  he  did.  His  client  was  then  in. Court,  ready  to  make  the 
verification. 

The  Assistant  District  Attorney  (Mr.  Courtney)  adnxitted  that 
the  verification  had  been  waived. 

The  Court  considered  a  waiver  implied,  without  reference  to  the 
docket. 

The  Court  then  adjourned  to  11  o'clock  on  Wednesday. 
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United  States  District  Court  for  the  Southern  District  of  Nevo  York.  > 

March  28  and  80,  April  2,  3,  4,  5,  6,  7,  9,  14,  21.     | 

HON.  SAMUEL  R.  BETTS,  PRESIDING  JUDGE. 


Hon.  D.  S.  Dickinson,  U.  S.  Dist  Attorney, 
Samuel  G.  Courtney,  Esq.,  Asst      do. 
Stdnet  Webster,  Esq., 
James  B.  Craig,  Esq., 


appeared  for  the  United  States. 


William  M  Eyarts,  Esq.,  >  ^     ,      ,  . 

Jn-«PB  H  rnn  A  x«  v^       I  appeared  for  the  claimants. 


Joseph  H.  Choate,  Esq.,     ) 


PmsT  Day,  Wednesday,  March  28th. 

At  the  opening  of  the  Court,  District  Attorney  Dickinson  stated 
that,  in  consequence  of  the  refusal  of  tlie  attorneys  for  the  claim- 
ants to  make  admission  of  the  existence  of  certain  facts  material 
in  the  case,  the  government  would  be  compelled  to  ask  an  ad- 
journment of  the  case  until  Friday  morning,  in  order  that  a  mes- 
senger might  be  sent  to  the  State  Department  to  procure  the 
needed  testimony. 

The  admission  required,  on  the  part  of  the  District  Attorney, 
was,  that  a  state  of  war  existed  between  Spain  and  Chile ;  that  the 
United  States  were  at  peace  with  Spain ;  that  Stephen  Rogers  had 
been  Consul  for  the  Republic  of  Chile,  in  the  port  of  New  York, 
and  B.  Yicuna  Mackenna,  the  confidential  agent  in  this  country  of 
the  said  government. 

7* 
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The  counsel  for  the  claimants  refused  to  admit  the  facts  stated, 
because  they  were  a  part  of  the  corpus  delicti^  and  the  govern- 
ment was  bound  to  make  out  its  whole  case  affirmatively. 

The  Court  remarked  that  judicial  notice  would  be  taken  of  the 
peaceful  relations  subsisting  between  Spain  and  the  United  States, 
but  that  as  to  the  other  points  the  Court  had  no  knowledge. 

After  some  discussion,  Mr.  Evarts  urging  that  there  was  no  legal 
ground  for  postponement,  and .  with  the  understanding  that  die 
case  should  proceed  on  Friday  morning,  without  any  doubt,  the 
Court  adjourned  to  that  day  at  11  o'clock. 

Counsel  for  claimants  then  made  a  motion  that  the  steamer  be 
released,  upon  stipulations  for  value,  and  so  relieve  the  claimants 
from  the  heavy  pecuniary  pressure  and  loss  sustained. 

The  Court  replied,  that  its  recent  decision  would  not  be  modified 
at  present ;  but  if  the  case  should  not  be  tried  at  the  present  term, 
it  would  then  concede  the  motion. 

Second  Day,  Friday,  March  80. 

OPENING  STATEMENT  OF  MR.  WEBSTER 

Mk.  Webster.  This  is  a  proceeding,  under  a  libel  of  information 
filed  by  tlie  District  Attorney  of  the  United  States  for  the  Southern 
District  of  New  York,  to  forfeit  the  steamship  Meteor,  for  violation 
of  the  provisions  of  an  act  of  Congress,  approved  April  20th,  1818. 

The  United  States,  acting  in  the  sense  of  natural  right,  and  fol- 
lowing the  rules  of  public  law,  as  expounded  by  the  jurists  of  con- 
tinental Europe,  asserted  and  established  at  an  early  period  of 
their  national  history,  the  doctrine  that  vessels  cannot  be  fitted 
out,  within  the  limits  of  the  United  States,  to  cruise,  in  the  inter- 
est of  one  belligerent,  against  another  belligerent,  with  whom  the 
United  States  are  at  peace.  The  earliest  conspicuous  announce- 
ment of  this  doctrine  was  in  o{^osition  to  the  undertaking  of  the 
French  government,  through  its  minister,  M.  Genet,  to  man  and 
fit  out  French  cruisers  in  American  ports  for  the  purpose  of  at- 
tacking English  vessels.  Upon  that  occasion  the  federal  govern- 
ment held  that  it  was  the  sovereign  right  of  the  United  States  to 
exercise  complete  and  exclusive  jurisdiction  within  their  own  ter- 
ritory;  to  remain  strictly  neutral,  if  they  pleased,  in  the  face  of 
other  warring  nations;  and,  therefore,  that  such  fitting  out  of 
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French  ships,  in  American  ports,  for  the  purpose  of  cruising 
against  English  subjects,  or  property,  was  in  derogation  of  the  au- 
thority of  the  United  States,  anil  tended  to  interrupt  the  peace 
and  good  understanding  which  it  was  desirable  should  subsist 
between  us  and  Great  Britain. 

Acting  upon  the  admitted  maxim  of  international  law,  that  a 
State  is  prima  fade  responsible  for  those  acts  of  individuals, 
done  within  its  jurisdiction,  which  are  acts  of  actual  or  meditated 
hostility  against  a  nation  with  which  that  State  professes  to  main- 
tain relations  of  friendship  or  neutrality,  the  Congress  of  the  United 
States,  in  1794,  passed  an  act,  entitled  "  An  act  in  addition  to  an 
act  for  the  punishment  of  certain  crimes  against  the  .United  States  J^ 
It  was  prepared  by  Alexander  Hamilton,  ^nd  was  intended  to  en- 
able the  President  of  the  United  States  to  maintain  the  neutrality 
between  England  and  France,  which  the  nation  professed,  and  to 
prevent,  repress,  and  punish,  the  efforts  of  individuals  to  draw  the 
nation,  unwillingly,  into  that  terrible  conflict  of  arms. 

The  legislation  of  1794  was  designed  to  make  it  certain  that 
war  should  not  come  upon  us  by  reason  of  the  irresponsible  acts 
of  individuals,  whose  greed  for  gain  swallowed  up  all  sense  of  the 
public  good.  The  nation  then  disdained  to  be  drawn  sneakingly 
into  war.  If  war  must  come.  President  Washington  preferred 
that  it  come  in  the  shape  of  satisfaction  to  be  demanded  for  in- 
juries, of  rights  to  be  asserted,  of  interests  to  be  protected,  of 
treaties  to  be  performed.  More  than  that,  it  was  due  to  the  great 
mass  of  the  people,  who  had  no  desire  or  purpose  to  indulge  in 
the  illegitimate  and  dangerous  traffic  with  either  belligerent,  that 
the  few,  who  had  a  thirst  for  such  outside  commercial  operations, 
should  be  so  restrained,  that  their  undertakings  would  not  involve 
others  in  the  expenditures,  trials,  and  sufferings  of  war. 

The  act  of  1794,  by  its  own  limitation,  expired  in  two  years. 
There  was  another  passed,  however,  in  1817,  and  another,  which 
is  the  latest,  in  1818.  The  last,  in  1818,  repeals  all  former  laws 
on  the  subject  of  our  neutral  relations.  The  first,  second,  third, 
fifth,  and  sixth  sections  of  the  act  of  1818,  now  under  considera- 
tion, are  taken,  in  substance,  from  the  early  act  of  Mr.  Hamilton, 
and  the  fourth  section  of  the  act  of  1818  is  taken  from  the  act  of 
1797.  So  that  judicial  decisions,  on  tlie  legislation  of  1794  and 
1797,  are  applicable,  in  a  majority  of  cases,  to  the  act  of  1818. 

The  portion  of  the  third  section  of  the  act  of  1818,  against 
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which  the  government  contends  that  the  Meteor  has  offended,  is 
as  follows :  — 

<<  If  tmj  penon  shall,  within  the  limits  of  the  United  States,  knowingly  be 
concerned  in  the  furnishing,  fitting  out,  or  arming  of  anj  ship  or  vessel,  with  in- 
tent that  such  ship  or  yessel  shall  be  employed  in  the  service  of  any  foreign  state 
or  people,  to  cruise,  or  commit  hostilities  against  the  subjects,  citizens,  or  property 
of  any  foreign  state  with  whom  the  United  States  are  at  peace,  such  ship  or  ve8> 
sel,  with  her  tackle,  apparel,  and  furniture,  together  with  all  materials,  arms,  am- 
munition, and  stores,  which  may  have  been  procured  for  the  building  and  equip- 
ment thereof,  shall  be  forfeited. " 

This  clause,  it  will  be  seen,  aims  at  hindering  certain  under- 
takings, and  preventing  the  completion  of  certain  offences.  It  is 
remedial  in  its  character.  It  seeks  to  obstruct,  quite  as  much  as 
to  punish.  Its  effort  is,  not  only  to  prevent  acts  which  mttst^  but 
those  which  may,  by  possibility,  endanger  the  peace  of  the  United 
States. 

Within  its  language  is  embraced  every  person,  no  matter  whether 
he  be  a  citizen,  or  a  foreigner.  It  is  only  necessary  that  the  act 
be  done,  and  the  intent  exist  in  the  United  States.  The  act  done, 
which  draws  after  i^forfeiture  of  the  vessel,  need  not  necessarily 
be  performed  by  a  principal ;  for  it  is  sufficient,  if  anybody  be 
**  concerned,"  either  directly  or  indirectly,  in  the  furnishing  or  fit- 
ting out  of  any  vessel,  with  intent  that  she  be  employed  in  the 
service  of  a  foreign  State,  to  cruise  against  the  subjects  or  prop- 
erty of  another  foreign  state,  with  whom  the  United  States  are  at 
peace.  Congress  has  been  especially  searching,  penetrating,  and 
yet  60  general,  as  to  embrace  all  persons  who  have  anything  to  do 
with  the  purchasing,  chartering,  procuring,  furnishing,  or  fitting 
out  a  vessel,  to  aid  one  belligerent  against  another,  with  whom  the 
United  States  are  at  peace. 

The  sweeping  character  of  the  Neutrality  Act  of  1818,  and  the 
evident  purpose  of  Congress  to  make  its  provisions  so  broad  as  to 
secure  beyond  perad venture  the  neutrality  of  the  country,  so  far 
as  acts  of  individuals  are  concerned,  and  also  to  prevent  the  pos- 
sibility of  the  escape  of  offenders,  is  nowhere  more  apparent  than 
in  the  absence  of  any  limitation  as  to  whether  the  person,  con- 
cerned in  furnishing  or  fitting  out  the  inculpated  ship,  shall  be  an 
owner,  or  in  condition  at  the  time  to  actually  control  the  property. 
The  third  section,  in  express  terms,  forfeits  a  vessel,  if  any  person 
within  the  limits  of  the  United  States,  no  matter  whether  owner 
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or  not,  be  knowingly  concerned  in  the  furnishing,  supplying,  pro- 
visioning, coaling,  or  otherwise  fitting  out  that  ship,  with  intent 
that  she  be  used  in  violation  of  the  neutrality  of  the  United 
States.  This  construction  may  seem  harsh,  but  the  severity  is  in 
the  law  itself.  It  is  not  unlikely  that  Congress  contemplated  a 
condition  of  things  where,  by  reason  of  the  law,  a  vessel  of  inno- 
cent owners  might  be  forfeited ;  and,  in  such  case,  the  govern- 
ment would  undoubtedly  make  all  proper  reparation,  upon  the 
ground  that  it  ^was  a  case  of  private  property  taken  for  public 
uses ;  it  being  for  the  general  good  that  the  government  should 
itself  take  possession  and  control  of  a  vessel  about  which  either 
foreign  agents  or  our  own  citizens  were  concerned,  with  intent  of 
using  such  an  instrument  to  endanger  the.  peace  of  the  United 
States  with  foreign  nations.  We  had  an  example  of  this  during 
our  own  recent  rebellion,  when  the  tardy  and  infirm  neutrality  of 
England  at  last  appropriated  to  itself  certain  iron-clads,  about 
which  there  was  suspicion  that  confederate  agents  were  concerned, 
and  thus  prevented  the  possibility  of  their  going  forth  upon  the 
sea,  to  add  to  the  existing  complications  between  Great  Britain 
and  the  United  States. 

It  will  not  escape  the  attention  of  the  Court,  as  I  am  sure  it  has 
not  the  attention  of  the  learned  counsel  opposed,  that  the  incul- 
pated vessel  need  not  be  armed,  in  order  to  authorize  her  condem- 
nation, under  the  third  section  of  the  act  of  1818.  The  operative 
words  of  the  section,  in  this  relation,  are  "  furnishing,  fitting  out, 
or  arming."  The  conjunction  is  di^unctive,  and  not  copulative. 
K  there  could  be  any  doubt  upon  this  point,  we  find  it  removed 
by  the  case  of  The  United  States  v.  Quincy^  decided  by  the  Supreme 
Ck)urt  of  the  United  States,  in  the  sixth  volume  of  Peters,  p.  445. 
That  was  a  criminal  case,  coming  up  from  the  Circuit  Court  of  the 
United  States  for  the  Maryland  District,  on  a  division  of  opinion 
upon  certain  instructions  to  the  jury  Which  were  prayed  for.  The 
accused  was  upon  trial  under  an  indictment  founded  on  the  very 
section  now  under  consideration.  His  counsel  contended  that  the 
vessel  must  be  '^  fitted  out  and  armed,  if  not  complete,  so  far,  at 
least,  as  to  be  prepared  for  war,  or  in  a  condition  to  commit  hos- 
tilities."   The  Supreme  Court  replied : 

*'  We  do  not  think  this  a  true  construction  of  the  act.  •  .  The 
act  evidently  contemplates  two  distinct  classes  of  oflTenders.  •  .  . 
The  act,,  in  this  respect,  may  not  be  drawn  with  very  great  perspi- 
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cuity.  The  defendant  is  only  charged  with  being  knowingly  con- 
cerned in  the  fitting  out  of  the  vessel  with  intent  that  she  should 
be  employed,  &c«  To  bring  him  within  the  words  of  tiie  act,  it  is 
not  necessary  to  charge  him  with  being  concerned  in  fitting  out 
and  arming.  The  words  of  the  act  are  fitting  out  or  arming* 
Either  will  constitute  the  ofience.  But  it  is  said  such  fitting  out 
must  be  of  a  vessel  armed,  and  in  a  condition  to  commit  hostili*' 
ties ;  otherwise  the  minor  actor  would  be  guilty,  but  the  greater 
would  not,  for  as  to  the  latter  there  must  be  a  fitting  out  and  arm- 
ing, in  order  to  bring  him  within  the  law.  If  this  construction 
of  the  act  be  well  founded,  the  indictment  ought  to  charge  that 
the  defendant  was  concerned  in  fitting  out  the  Bolivar,  being  a 
vessel  fitted  out  <md  armed,  &c.  But  this,  we  apprehend,  is  not 
required.  It  would  be  going  beyond  the  plain  meaning  of  the 
words  used  in  defining  the  ofifence.  It  is  sufficient^  if  the  indict* 
ment  diarges  the  offence  in  the  words  of  the  act ;  and  it  cannot 
be  necessary  to  prove  what  is  not  charged." 

Here,  again,  if  the  provisions  of  the  law  are  harsh,  and  seem  to 
unnecessarily  interfere  with  the  reasonable  commercial  operations 
of  our  people.  Congress  is  in  fault ;  but  this  tribunal  can  give  no 
remedy  or  redress.  If  the  law  prevents  speculation  in  ships,  e^h 
peal  must  be  made  to  Washington,  not  to  your  Honor.  If  the 
third  section  of  the  act  of  1818  prohibits  Messrs.  Forbes,  Low, 
Lawrence,  and  Company  from  selling  their  property  to  Chile,  wifli 
intent  that  slie  be  used  as  a  privateer  against  Spanish  commerce^ 
arguments  must  be  addressed  to  committees  of  Congress,  €md  not 
to  judges,  who  are  bound  to  pronounce  and  execute  the  law  as  it 
is  written. 

If  it  be  said  that  the  general  rules  of  international  law  do  not 
prohibit  a  neutral*  from  selling  arms^  cannon,  and  shells,  to  a  bel- 
ligerent, and  that  the  United  States  purchased  «uch  things  freely 
in  European  markets  duriAg.the  rebellion;  the  answer  is,  that 
the  act  of  1818  places  furnished  ships,  if  fitted  out  with  a  cer- 
tain intent,  in  a  different  condition  from  other  oontraband  of 
war. 

It  is  undoubtedly  true  that  the  intent  ^^  that  such  ship  or  vessel 
should  be  employed  in  the  service  of  a  foreign  State,  to  cruise  or 
commit  hostilities,"  &c.,  must  unite  with  the  act  of  furnishing,  or 
fitting  out,  in  order  to  bring  the  transaction  within  the  denuncia- 
tions of  the  thy*d  section ;  but  yet  ^^  arming  "  is  not  necessarily 
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involyed  in  proof  of  an  intent  to  cruise  or  commit  hostilities. 
Still  less  is  ^^  arming,"  within  the  jurisdiction  of  the  United  States, 
necessarily  involved  in  the  intent  to  cruise  or  commit  hostilities. 
Under  the  act  of  1818,  the  vessel  is  forfeited,  provided  any  person 
does  an  act  of  furnishing,  or  fitting  out,  of  any  kind  or  descrip- 
tion, whether  it  be  supplying  her  with  sails  or  anchors  or  provis- 
ions or  steam  engines  or  coal,  with  intent  that  said  steamer  be 
eventually  employed  to  cruise,  or  commit  hostilities,  against  a  for- 
eign government  with  which  the  United  States  are  at  peace.  It 
is  clear  that  the  intent  must  be  proved ;  but  when  the  Court  is 
satisfied  of  the  intent,  any  famishing,  or  fitting  out,  is  within  the 
act  of  1818. 

As  I  have  already  been  permitted  to  say  to  the  Court,  our  Neu- 
trality Act  is  preventive  and  prohibitory  in  its  purpose,  and  its 
great  object  is  to  obstruct  the  departure  of.  the  ship,  about  which 
persons  are  concerned  with  intent  to  make  her  a  privateer.  The 
government  has  the.  same  interest  in  stopping  a  steamer  fitted  out 
with  intent  to  be  a  cruiser,  upon  which  arms  are  to  be  placed  from 
another  vessel,  when  thirty  miles  at  sea,  as  it  has  in  detaining  a 
vessel  fully  equipped  as  a  man*o&war,  and  ready  to  destroy  and 
devastate  the  instant  she  leaves  the  dock.  It  is  not  necessary, 
after  the  sad  experience  of  the  mercantile  interests  of  the  United 
States, — burned  and  sunk  by  Anglo-rebel  cruisers,  —  to  press 
upon  this  Court  the  public  reasons  which  resist  such  an  interpre- 
tation being  jput  upon  the  act  of  1818,  as  would  enable  a  steamer, 
fitted  out  in  all  respects  to  be  a  privateer,  to  escape,  because  her 
arms  were  not  to  be  put  on  board  until  she  had  passed  seaward, 
beyond  the  limits  of  a  marine  league,  and  thus  gone  beyond  the 
territorial  jurisdiction  of  the  United  States^ 

The  single  question  is,  I  repeat,  were  any  persons  concerned  in 
fitting  out  the  Meteor,  with  the  intent  that  she  be  used,  in  the  in- 
terest of  Chile,  to  cruise  against  Spanish  subjects  or  property  ? 
When  the  Court  has  found  this  intent,  then  it  makes  no  difference 
whether  there  are  cannon  or  shell  or  munitions  of  war  on  board. 
No  decisions  of  federal  Courts,  bearing  directly  upoa  the  point  in 
question,  have  come  under  my  observation,  but  there-  ace  a  suffi- 
cient number  which  give  clear  indication  of  what  the  highest  fed- 
eral tribunal  of  this  country  cannot  fail  to  say  when  such  a  ques- 
tion is  presented  to  it. 

The  Slave-Trade  Act  of  April  20, 1818,  approved,  singularly 
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enough,  on  the  same  day  as  the  Neutrality  Act  now  under  con- 
sideration, in  its  second  section,  provides  that,  ^^  If  any  ship,  or 
vessel,  shall  be  so  built,  fitted  out,  equipped,  laden,  or  otherwise 
prepared  for  the  purpose  aforesaid,  every  such  ship,  vessel,  Ac, 
shall  be  forfeited." 

The  case  of  The  United  States  v.  Ooodinp^  reported  in  twelfth 
volume  of  Wheaton,  page  460,  was  a  prosecution  in  the  Circuit 
Court  of  Maryland,  on  an  indictment  under  the  Slave-Trade  Act 
of  1818.  The  indictment  alleged  that  the  accused  did  ^^  fit  out  a 
certain  vessel,  with  intent  to  employ  her  in  procuring  negroes 
from  a  foreign  country,''  &c. ;  and  the  third  instruction  of  the 
Court  to  the  jury  turned  upon  the  point  whether  the  fitting  6ut, 
in  the  sense  of  the  act  of  Congress,  meant  a  complete  equipment, 
so  that  a  partial  equipment  would  extract  the  case  out  of  the  pro- 
hibition of  the  statute.  In  considering  this  point,  the  Court  say 
(p.  472) : 

^^  This  objection  appears  to  us  to  proceed  from  a  mistaken  view 
of  the  facts  applicable  to  the  case.  If  the  vessel  actually  sailed 
on  her  voyage  from  Baltimore  for  the  purpose  of  employment  in 
the  slave  trade,  her  fitment  was  complete  for  all  the  purposes 
of  the  act.  It  is  by  no  means  necessary  that  every  equipment 
for  a  slave  voyage  should  have  been  taken  on  board  at  Balti- 
more, or  indeed  that  any  equipments  exclusively  applicable  to 
such  a  voyage  should  have  been  on  board.  The  presence  of  such 
equipments  may  furnish  strong  presumptive  proof  of  the  object  of 
the  voyage,  but  they  do  not  constitute  the  offence.  The  statute 
punishes  the  fitting  out  of  a  vessel  with  intent  to  employ  her 
in  the  slave  trade,  however  innocent  the  equipment  may  be  when 
designed  for  a  lawful  voyage.  It  is  the  act,  combined  with  the  in- 
tent, and  not  either  separately,  which  is  punishable.  Whether  the 
fitting  out  be  fully  adequate  for  the  purposes  of  a  slave  voyage, 
may,  as  matter  of  presumption,  be  more  or  less  conclusive ;  but 
if  the  intent  of  the  fitment  be  to  carry  on  a  slave  voyage,  and  the 
vessel  depart  on  the  voyage,  her  fitting  out  is  complete,  so  far  as 
the  parties  deem  it  necessary  for  their  object,  and  the  statute  reaches 
the  case." 

The  Supreme  Court  in  this  opinion,  an  extract  from  which  I 
have  had  the  honor  to  read  to  the  Court,  covers  perfectly  the  ques- 
tion whether  there  need  to  be  an  "  arming,"  within  the  United 
,  States,  under  the  clause  of  the  third  section  of  the  Neutrality  Act, 
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in  order  to  bring  the  matter  within  the  penalties  of  the  law«  The 
Supreme  Court  can  but  say,  whenever  that  question  is  presented 
to  it,  as  it  did  in  United  States  v.  Goodingy  that  the  presence  of 
arms  may  furnish  strong  presumptive  proof  of  the  object  of  the 
voyage,  but  it  does  not  constitute  the  offence.  The  statute  pun- 
ishes the  fitting  out  of  the  Meteor,  with  intent  to  employ  her  in 
cruising  or  committing  hostilities  against  Spain,  whether  there  be 
arms  on  board  or  not ;  and  the  absence  or  presence  of  arms  is  Only 
a  matter  for  the  consideration  of  the  Court,  in  arriving  at  a  con- 
clusion whether  the  intent  existed.  Besides,  it  is  very  clear  that 
an  armament  is  not  necessary  to  enable  a  ship  to  ^^  cruise,"  which 
is  but  passing  and  repassing,  roving  or  wandering  about  the  sea. 
Cruising  may  be  to  attack  an  enemy's  armed  ship,  or  to  plunder 
unarmed  merchantmen  and  fishermen,  after  the  manner  of  the 
Shenandoah ;  but  it  may  also  be  to  act  as  a  tender,  transport,  or 
supply-boat  to  a  full-rigged  man-of-war. 

In  a  word,  it  is  enough  if  the  Meteor  was  eventually  to  take 
part,  as  an  armed  or  unarmed  cruiser,  in  hostilities  between  Spain 
and  Chile. 

I  desire  now,  with  permission  of  the  Court,  to  read  from  a  charge 
given  by  your  Honor  to  the  Grand  Jury  of  this  distiict  some 
years  since.  1  find  it  in  the  second  volume  of  ^^  Wharton's  Crim- 
inal Law,"  p.  522 ;  and  I  call  attention  to  it  here,  not  only  because 
it  sets  forth,  with  comprehensive  grasp  and  perfect  precision,  the 
national  objects  which  underlie  the  legislation  of  1818,  but  it  per- 
tinently calls  attention  to  the  presumptions  with  which  all  con- 
cerned in  the  administration  of  justice  should  come  to  a  consider- 
ation of  the  question  of  intent,  as  involved  in  the  Neutrality  Act. 
The  vast  experience  of  your  Honor  in  slave-trade  cases  and  in 
prize  law  has  made  it  apparent  with  what  consummate  art  and 
cunning  persons  who  seek  to  violate  the  laws  of  neutrality,  slave- 
trade,  and  blockade,  cover  up  their  intent.  The  extract  is  as 
follows : 

*<  The  act  of  Congress  of  April  20, 1818,  prescribes  the  laws  of  neatrality  which 
oar  eitizens  are  bound  to  observe  in  regard  to  foreign  nations.  The  provisions 
are  stringent,  but  not  more  so  than  comports  with  the  high  character  for  justice 
and  good  £edth  toward  others  which  it  is  the  policy  and  aim  of  this  government 
to  maintain.  In  leaving  to  every  citizen,  as  an  individual,  the  undisputed  right 
to  expatriate  himself,  at  his  own  option,  and  connect  himself  with  any  other  nation 
or  people,  this  government  still  possesses  the  unquestionable  power  to  prohibit 
that  citizen,  individually,  or  in  association  with  others,  entering  into  engagements 

8 


86  THE  CASB  OF  THB  6TBAM8HIP  METEOR. 

or  measures  within  the  American  territory,  or  upon  American  yessels,  in  hostility 
to  other  nations,  and  which  may  compromise  our  peace  with  them.  It  would  be 
most  deplorable  if  no  such  controlling  power  existed  in  this  government,  and  if 
men  might  be  allowed,  under  the  influence  of  evil,  or  even  good  motives,  to  set 
on  foot  warlike  enterprises  from  our  shores  against  nations  at  peace  with  us,  and 
thus,  for  private  objects,  sordid  or  criminal  in  themselves,  or  under  the  impulse  of 
fanaticism  or  wild  delusions,  bring  upon  this  country,  at  their  own  discretion,  the 
calamities  of  war. 

**  The  will  of  the  nation  is  expressed  in  this  respect  by  the  statute  of  April, 
1818.  It  attempts  to  guard  against  the  infraction  of  the  peace  and  rights  of 
friendly  powers  by  our  own  people,  or  by  acts  done  within  our  territory,  by  in- 
hibiting therein  all  proceedings  of  a  warlike  purpose  or  tendency  against  any 
foreign  government  or  people  with  whom  the  United  States  are  at  peace." 
•  •.•••••• 

**  It  must  be  manifest  to  you,  gentlemen,  that  those  criminal  designs,  if  under- 
taken, will  be  managed  with  much  disguise  and  caution.  It  is  not  probable  that 
soldiers  will  be  openly  enlisted,  or  officers  commissioned,  or  vessels  freighted  to 
transport  munitions  of  war  or  men  to  the  field  of  action.  Pretences  and  coloring 
will  be  employed  to  mask  the  real  object  the  parties  to  such  criminal  proceedings 
contemplate.  But  if  you  discover  the  purpose  really  to  be  to  supply  the  means 
of  hostile  aggressions  against  Cuba,  then  all  persons  connected  with  it  and  pro- 
moting it  will  be  answerable  for  the  violation  of  the  laws  of  the  United  States  in 
the  undertaking,  the  same  as  if  their  proceedings  had  been  openly  and  avowedly 
intended  for  a  hostile  invasion  and  waging  war  on  that  conmiunity." 

These  remarks  of  your  Honor  warrant  the  language  used  by 
Mr.  Adams  to  Lord  Russell,  February  13, 1862,  when  he  said  that 
the  United  States  Neutrality  Act  of  1818  was  "  of  very  suflBcient 
vigor." 

Fortunately  for  the  honor  and  good  faith  of  the  people  of  the 
United  States,  there  are  few  reported  cases  of  offences  against  the 
third  section  of  the  Neutrality  Act  of  1818.  A  few,  however, 
have  reached  the  Supreme  Federal  Court,  touching  incidental 
branches  of  the  question  involved  in  the  case  now  at  bar.  Most 
of  them  came  before  the  Court  on  an  application,  by  the  claimants 
of  property  captured  as  prize,  and  brought  into  the  United  States, 
to  decree  its  restitution  upon  the  ground  that  the  capturing  ves- 
sels were  fitted  out,  in  the  ports  of  the  United  States,  in  violation 
of  the  neutrality  laws.  These  cases  are :  United  States  v.  Quinci/^ 
6  Pet.  445,  to  which  I  have  had  the  pleasure  of  calling  the  atten- 
tion of  the  Court ;  The  Gfran  Para^  7  Wheat.  471 ;  United  States 
V.  auinet,  2  Dal.  328 ;  and  Moodie  v.  J%e  Alfred,  8  Dal.  307, 

In  the  case  of  the  Santissima  Trinidad  (7  Wheat,  p.  283)  the 
Independencia  was  loaded  with  a  cargo  of  munitions  of  war,  and 
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being  armed  with  twelve  guns,  was  dispatched  from  the  port  of 
Baltimore,  on  a  voyage  ostensibly  to  the  north-west  coast,  but  in 
reality  to  Buenos  Ayres,  with  written  instructions  to  the  super- 
cargo, authorizing  him  to  sell  the  vessel  to  the  governjnent  of 
Suenos  Ayres^  which  was  then  at  war  with  Spain,  provided  he 
could  obtain  a  suitable  price.  She  duly  arrived  at  Buenos  Ayres, 
was  sold  to  the  government  of  Buenos  Ayres,  and  soon  afterwards 
assumed  the  flag  and  character  of  a  public  ship.  Upon  this  state 
of  facts,  the  question  came  up  in  the  Supreme  Court  of  the 
United  States  as  to  the  original  illegal  armament  and  outfit  of  the  I 
Independencia.  Mr.  Justice  Story,  in  delivering  the  opinion  of 
the  Court,  said : 

^  It  ifl  apparent,  thongb  equipped  as  a  vessel  of  war,  she  was  sent  to  Buenos 
Ayres  on  a  commercial  adventure,  contraband  indeed,  but  in  no  shape  violating 
our  laws  or  our  national  neutrality.  If  captured  by  a  Spanish  ship  of  war  during 
the  voyage,  she  would  have  been  justly  condenmed  as  a  good  prize  for  being  en- 
gaged in  a  traffic  prohibited  by  the  law  of  nations.  But  there  is  nothing  in  our 
law,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  sending  armed  vessels, 
SB  well  as  munitions  of  war,  to  foreign  porte  for  sale.  It  is  a  commercial  adven- 
ture which  no  nation  is  bound  to  prohibit,  and  which  only  exposes  the  persons 
engaged  in  it  to  the  penalty  of  confiscation." 

It  will  be  seen,  on  close  examination  of  the  case  of  the  Santis- 
sima  Trinidad  and  the  Independencia,  that  there  is  nothing  in  it, 
or  in  the  opinion  of  the  Court  by  Mr.  Justice  Story,  which  con- 
travenes or  modifies  the  doctrine  which  I  have  the  honor  to  sub- 
mit in  respect  of  the  liability  of  the  Meteor,  by  reason  of  certain 
persons  having  been  concerned  in  fitting  her  out  with  intent  that 
she  should  cruise,  or  conunit  hostilities  in  the  interest  of  Chile 
against  Spain.  The  case  of  the  Meteor  i^,  in  this  respect,  entirely 
different  from  that  of  the  Independencia.  In  the  latter  it  was 
purely  a  prize  transa^stion  ;  at  least,  so  it  was  considered  by  the 
Court.  But  it  would  have  been  very  different  if  the  Consul  of 
Buenos  Ayres  and  a  confidential  agent  of  Buenos  Ayres,  with  the 
agents  of  both,  had  been  in  Baltimore  in  1816,  and  concerned  in 
fitting  out  the  Independencia  within  the  United  States,  to  commit 
Hostilities  against  Spain.  There  is  nothing  therefore,  I  repeat,  in 
the  case  of  tlie  Santissima  Trinidad  to  disturb  the  position  that 
persons  in  the  United  States  are  forbidden,  by  the  act  of  1818,  to 
be  concerned  in  the  fitting  out  or  furnishing  of  ships  to  one  bel- 
ligerent, to  cruise  against  another  belligerent  with  whom  the 
United  States  are  at  peace. 
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'  It  is  with  great  hesitation  that  I  venture  the  suggestion  that  if 
such  a  case  were  now  to  come  before  the  Supreme  Court  of  the 
United  States,  some  of  the  doctrines  laid  down  so  broadlj  in  the 
Santissima  Trinidad  would  very  likely  be  modified ;  because  it  is 
impossible  that  an  honest  neutrality  requires  prohibition  of  foreign 
enlistments,  and  at  the  same  time  permits  the  sale  of  armed  ves- 
sels, and  the  delivery  of  the  same  to  a  belligerent  government.  It 
is  clear  that  in  both  cases,  there  is  an  interposing  in  the  afiairs  of 
the  belligerents,  inconsistent  with  the  abstinence,  if  not  with  the 
impartiality,  which  is  essential  to  the  character  of  a  neutral.'  In 
the  completest^  if  not  the  only  complete,  treatise  of  the  law  of  na- 
tions which  Great  Britain  has  produced,  the  learned  work  of  Dr. 
Pbillimore,  there  is  comment  upon  the  case  of  the  Santissima 
Trinidad,  in  which  the  learned  author  (volume  iii.,  p.  823)  says : 
**  The  authority  of  Story  is,  and  always  will  be,  of  the  greatest 
weight ;  and  it  is  not  without  sincere  diffidence  in  his  own  opinion^ 
though  with  a  profound  conviction  of  the  inconsistency  of  the  posi- 
tion laid  down  by  this  very  learned  judge,  with  the  general  prin- 
ciples of  neutrality,  that  th^ writer  of  these  pages  ventures  to 
express  his  dissent  from  them." 

If  the  Supreme  Court  maintains  the  broad  dictum  of  the  San- 
tissima Trinidad,  after  the  late  positive  utterances  of  the  Depart- 
ment of  State  on  that  very  point,  there  will  be  a  conflict  of  opinion 
between  the  executive  and  judicial  departments  of  the  government, 
on  a  matter  of  internationcd  law,  not  at  all  creditable  to  the  United 
States,  which,  since  its  peremptory  demand  on  England  for  indem- 
nity for  losses  occasioned  by  Anglo-rebel  cruisers,  cannot  well 
change  its  attitude. 

It  is  quite  possible  that  the  pojjfllar  excitement  of  the  hour  had 
something  to  do  in  inspiring  the  dictum  by  Mr.  Justice  Story ;  for, 
at  that  time,  judicial  not  less  than  public  opinion  had  naturally 
fallen  into  the  habit  of  exaggerating  neutral  rights,  and  underes- 
timating neutral  obligations.  Hereafter  it  will  not  be  strange  if 
meditation  on  the  exigencies  of  our  recent  experience,  teaches  us 
that  belligerency  has  its  domain  of  right  as  well  as  neutrality.    . 

But  whether  the  dictum  of  the  Santissima  Trinidad  shall,  in  the 
future,  be  or  be  not  modified  by  the  Supreme  Court  of  the  United 
States,  it  is  very  clear  nothing*laid  down  there  controls  the  case 
now  at  bar,  provided  your  Honor  is  satisfied  that  certain  per^ 
sons  were  concerned  in  fitting  out  the  Meteor  with  intent  that  she 
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be  used  in  the  interest  of  Chile  and  inn  hostility  against  the  sub- 
jects or  property  of  Spain.  The  policy  of  the  United  States  is 
peace  with  Spain  and  Chile,  and  it  cannot  be  that  a  few  individuals 
in  Boston  or  elsewhere,  confederating  with  the  Chilian  agents  in 
New  York,  shall  be  permitted  to  endanger  the  peace  of  the  United 
States,  and  it  may  be  in  the  end  devolve  upon  the  shoulders  of 
unwilling  and  protesting  fellow-citizens  the  burden  of  foreign  com- 
plications, by  fitting  out  vessels  like  the  Meteor. 

In  the  case  of  the  Gran  Para,  7  Wheat.,  471,  the  libel  alleged 
that  a  large  sum  of  money  in  coin,  had  been,  in  1818,  taken  out  of 
the  Portuguese  ship  Gran  Para,  then  bound  on  a  voyage  from  Rio 
Janeiro  to  Lisbon,  by  a  private  armed  vessel  called  the  Irresistible, 
which  had  been  fitted  out  in  the  United  States,  in  violation  of  the 
Neutrality  Act;  that  the  money  was  then  deposited  in  a  bank  in 
Baltimore ;  and  praying  that  the  same  might  be  restored  to  the 
original  Portuguese  owners.  A  claim  was  filed  in  behalf  of 
Daniels,  master  and  owner  of  the  Irresistible,  stating  that  he  was 
a  citizen  of  the  Oriental  Republic,  which  was  at  war  with  Portugal ; 
that  he  was  cruising  under  the  flag  and  commission  of  that  re- 
public at  the  time  the  capture  was  made,  and  insisting  on  his  title 
to  the  money  as  lawful  prize  of  war.  By  the  proofs,  taken  in  the 
case,  it  appeared  that  the  capturing  vessel  was  built  *in  the  port  of 
Baltimore  in  1817,  and  was,  in  all  respects,  constructed  for  pur- 
poses of  war.  After  being  launched,  she  was,  February  16th, 
1818,  purchased  by  the  claimant,  then  a  citizen  of  the  United 
States.  The  vessel  then  cleared  for  Teneriffe,  having  in  her  hold 
twelve  eighteen  pound  grenades,  with  their  carriages,  a  number 
of  small  arms,  and  a  quantity  of  ammunition,  entered  outward 
as  eargo.  The  vessel  proceeded  directly  for  Buenos  Ayres,  dis- 
charged her  jcrew  there,  obtained  a  commission  from  the  govern- 
ment of  the  Oriental  Republic  to  cruise  against  Spain,  and  there 
re-enlisted  substantially  the  same  crew,  and  sailed  in  June,  1818, 
on  a  cruise  against  Spain,  under  the  commancT  of  the  claimant. 
In  September,  1818,  the  Irresistible  returned  to  Baltimore  with  the 
money  in  question. 

Chief  Justice  Marshall,  in  giving  the  opinion  of  the  Court,  re- 
hearsed the  before-mentioned  facts ;  declared  the  only  question  to 
be,  whether  the  Irresistible  was  originally  fitted  out  in  Baltimore, 
in  violation  of  the  Neutrality  Act  of  1818 ;  and  added : 

'^  There  is  nothing  resembling  a  commercial  adventure  in  any 
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part  of  the  transaction.  '  The  vessel  was  constructed  for  war^  and 
not  for  commerce.  There  was  no  cargo  on  board  but  what  was 
adapted  for  purposes  of  war 

"  The  third  section  makes  it  penal  for  any  person,  witliin  any  of 
the  waters  of  the  United  States,  to  be  '  knowingly  concerned  in 
the  furnishing,  fitting  out,  or  arming  of  any  ship  or  vessel,  with 
intent  that  such  ship  or  vessel  shall  be  employed  in  the  service  of 
any  foreign  prince  or  state',  to  cruise,'  &c. 

*^  It  is  too  clear  for  controversy  that  the  Irresistible  comes  within 
this  section  of  the  law  also." 

It  is  not  easy  to  see  how  this  positive  decision  by  Chief  Justice 
Marshall,  in  the  Gran  Para,  can  be  reconciled  with  the  previous 
dictum  by  Mr.  Justice  Story  in  the  Santissima  Trinidad.  In  fact, 
the  two  cannot  stand  together. 

An  opening  statement,  no  matter  how  brief,  of  the  questions  of 
law,  involved  in  the  case  at  bar,  would  be  extremely  imperfect,  if 
no  reference  were  made  to  the  celebrated  case  of  the  Alexandra, 
a  steamer  seized  at  Liverpool  by  the  English  government,  April 
5th,  1863,  upon  the  charge  that  she  was  equipped,  furnished,  and 
fitted  out,  to  be  employed  against  the  United  States,  in  the  service 
of  the  Confederate  States  of  America.  This  case  was  brought  to 
trial,  June  22d,  1863,  on  an  information  filed  by  the  Attorney 
General  of  Great  Britain,  before  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  and  a  special  jury.  The  information,  based 
on  the  seventh  section  of  the  Foreign  Enlistment  Act  of  69  Geo. 
III.  c.  69,  contained  ninety-eight  counts,  and  under  the  ruling  of 
the  Chief  Baron,  the  jury  returned  a  verdict  for  the  claimants. 

It  is  not  needed  to  remind  your  Honor  that  the  Foreign  Enlist- 
ment bill  of  Great  Britain  was  introduced  by  the  Attorney  General 
into  the  House  of  Commons  in  the  month  of  May,  1819,  a  little 
more  than  one  year  after  the  approval  by  the  President  of  the 
United  States  of  the  Neutrality  Act  now  under  consideration. 
The  great  opponent  of  the  measure  in  Parliament  was  Sir  James 
Mackintosh,  upon  the  ground  that  it  was  calculated  to  injure  the 
Spanish-American  colonists,  in  the  war  for  independence  which 
was  then  being  waged  between  them  and  the  mother  country.  The 
measure,  however,  found  a  splendid  and  powerful  advocate  in  Mr. 
Canning,  under  whose  inspiration  it  became  law ;  and  it  was  the 
precedent  set  by  the  United  States,  which  so  reinforced  his  own 
appeals,  as  to  give  to  the  proposed  legislation  the  force  of  a  posi- 
tive statute. 
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While  the  legislation  of  Great  Britain  is  not  unlike  our  own,  it 
is,  in  some  respects,  essentially  different.  The  section  in  the  Eng- 
lish act,  which  corresponds  to  the  third  section  of  our  own,  is  the 
seventh.  The  language  used  in  the  English  act  is,  ^^  If  any  per- 
fion  shall  knowingly  aid,  assist,  or  be  concerned  in  the  equipping j 
furnishing,  fitting  out,  or  arming  of  any  ship  or  vessel,  with  in- 
tent,  or  in  order  that  such  ship  or  vessel  shall  be  employed,  &c., 
with  intent  to  cruise,  or  commit  hostilities,  &c.,  every  such  ship  or 
vessel,  with  the  tackle,  apparel,  and  furniture,  together  with  all 
the  materials,  arms,  ammunition,  and  stores  which  may  belong  to 
or  be  on  board  of  any  such  ship  or  vessel,  shall  be  forfeited."  It 
will  be  observed  that  our  own  act  does  not  contain  the  word 
"  equipping."  The  act  of  1818  simply  says, "  furnishing,  fitting  out, 
or  arming."  The  English  act  says,  "  with  intent,  or  in  order  that 
such  ship  or  vessel."  Our  own  act  does  not  contain  the  phrase 
"or  in  order."  The  English  act  forfeits  the  vessel,  "with  the 
tackle,  apparel,  and  furniture,  together  with  all  materials,  ammu- 
nition, and  stores  which  may  belong  to  or  be  on  board."  Our  own 
act  adds,  "  which  may  have  been  procured  for  the  building  and 
equipment  thereof;"  so  that  our  own  legislation  of  1818  covers 
expressly  the  building  of  a  ship,  not  less  than  the  equipment. 
The  English  act  seems  to  leave  it  open  to  discussion,  whether  it  is 
illegal  to  build  a  ship,  with  intent  that  it'shall  be  employed,  &c. ; 
and  yet  it  is  not  easy  to  see  how  it  can  be  lawful  to  build,  and  un- 
lawful to  equip,  furnish,  and  fit  out.  All  such  questions,  however, 
are  precluded  by  the  positive  terma  of  our  own  law.  The  omis- 
sion of  the  word  "  equip  "  in  the  act  of  1818,  will  become  impor- 
tant, when  we  constQer  what  was  done  and  said  in  England  in  the 
Alexandra  case,  because  the  opinions  delivered  turned  upon  an 
examination  of  the  meaning  of  the  word  "  equip.^^ 

In  endeavoring  to  lay  before  your  Honor  a  statement  of  what 
matter  of  law  was  decided  on  the  nisi  prim  trial  of  the  case  of  the 
Alexandra,  there  is  embarrassment  growing  out  of  the  fact  that 
the  counsel  who,  on  each  side,  conducted  the  case,  and  the  judge 
who  heard  it,  have  never  been  able  to  agree  as  to  what  the  latter 
did  really  say  to  the  jury.  The  case,  however,  turned  on  the 
meaning  of  the  words  "  equip,  furnish,  and  fit  out ; "  and  it  seems 
to  me,  from  all  the  light  I  can  get,  that  the  Lord  Chief  Baron  told 
the  jury,  in  his  opinion,  that  these  three  words  meant  the  same 
thing,  and,  in  effect,  he  directed  them,  imless  they  were  of  opinion 


92  THB  0A8E  OF  THE  STEAMSHIP  MBTBOB. 

that  the  intention  was  completely  to  equip  the  vessel,  so  that  she 
could  leave  the  port  in  a  condition  to  act  aggressively  at  once, 
thej  must  find  a  verdict  for  the  claimants.  And  such,  we  infer, 
were  the  views  of  the  United  States  Legation  on  the  rulhigs  of  the 
Court,  for  we  find,  that  under  date  of  June  18  and  26, 1863,  Mr. 
Adams  expressed  himself  to  Mr.  Seward  as  follows :  [See  Diplo- 
matic Correspondence  for  1863,  pp.  276  and  279.] 

MR.  ADAMS  TO  MR  SEWARD. 

(EXTBACT8.) 

No.  432.  Legation  of  the  UniteId  States, 

London,  June  IB,  1868. 

.......... 

The  trial  of  the  Alexandra  is  now  set  down  to  take  place  on  Monday  next,  the 
2 2d  instant  Mr.  Evarts  will  probably  give  you  such  information,  in  regard  to 
the  preparation  of  the  case  for  the  prosecution,  as  may  dispense  with  the  necessity 
of  my  enlarging  upon  it  further.  I  cannot  say  that  my  hopes  of  success  are  very 
sanguine.  The  state  of  opinion  is  not  such  here,  on  the  question  of  furnishing 
assistance  to  the  rebels,  as  to  counteract  the  prevailing  disinclination  to  carry  into 
effect  the  provisions  of  the  enlistment  law  in  any  case.  The  predominating  idea  of 
the  commercial  classes  is  trade ;  they  care  not  with  tchomj  or  with  tohat  consequences^ 
short  of  absolute  war.  Juries  are,  therefore,  likely  to  be  slow  to  condemn  any 
enterprise  which  is  not  marked  as  a  direct  hostile  act  The  government  itself  has 
too  slight  a  hold  on  the  confidence  of  Parliament,  or  the  classes  that  it  represents, 
to  make  it  very  strenuous  in  advocating  any  dubious  cause.  For  these  reasons,  I 
am  not  particularly  confident  of  such  a  result  as  would  be  decisive  of  the  msun- 
tenance  of  cordiality  between  the  countries  in  regard  to  future  outfits.  The  great 
issue  that  yet  remains  will  be  upon  the  iron-clad  vessels  building  at  Liverpo(d 
and  Glasgow.  This  will  probably  come  up  somewhere  fa  the  month  of  August 
That  it  will  be  materially  affected  by  the  law  doctrines  promulgated  in  the  course 
of  the  pending  trial  can  scarcely  admit  of  a  doubt  I  am  glad  to  find  that  Mr. 
Evarts  is  not  without  hopes  of  favorable  results.  A  longer  experience  of  the 
tendency  of  things  in  England  qualifies  mine  very  considerably. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

CHARLES  FRANCIS  ADAMS. 
Hon.  William  H.  Seward, 

Secretary  of  State,  &c. 
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MR.  ADAMS  TO  MR.  SEWARD. 

(SXtRAOTS.) 

Ka  488.  Legation  of  the  United  States, 

London,  June  26, 1868. 

Sir, — By  tiie  present  conveyance,  copies  of  the  newspaper  report  of  the  trial 
of  the  Alexandra,  as  well  as  of  a  special  report  made  under  the  direction  of  Mr. 
Dadley,  the  consul  at  Liverpool,  will  be  transmitted  to  you. .  Although  the  result 
Taries  little  from  my  anticipation  of  it,  as  expressed  in  my  No.  482,  yet  some  of 
the  details  are  unexpected,  and  furnished  much  food  fbr  reflection.  The  presiding 
judge  has  decided  the  cause,  and  that  upon  a  construction  of  the  enlistment  act 
which  leaves  nothing  ofit^asa  penal  measure  of  prevention,  but  the  name.  With- 
out the  interposition  of  some  new  barrier.  Great  Britain  must,  from  this  time,  ap- 
pear as  ready  to  furnish  the  means  fbr  any  and  every  enterprise  that  may  be 
imdertaken,  within  her  limits,  against  ^tions  with  which  she  professes  at  the  same 
time  to  be  under  the  most  solemn  engagements  to  keep  the  peace. 

As  exceptions  have  been  taken  by  the  government  against  this  ruling,  the  case 
wOl  now  be  carried  up  to  the  full  bench.  In  case  of  their  confirming  it,  I  under- 
stand the  intention  to  be  to  take  an  appeal  to  the  House  of  Lords.  Practically, 
therefore,  no  change  in  the  relations  of  the  parties  is  likely  to  occur  fbr  some 
months.  The  Alexandra  will  remain  under  interdict,  and  there  wiU  be  no  relaxa- 
tion of  the  efibrts  to  check  the  progress  of  the  steamers  yet  building.  This  will 
furnish  a  useful  delay,  as  well  to  consider  the  precise  position  in  which  the  twd 
countries  are  now  placed  relatively  to  each  other,  as  to  mature  the  policy  which 
it  win  be  deemed  proper  to  adopt  to  meet  the  emeigency. 

Obviously  the  first  idea  is,  that  the  obligations  upon  the  two  nations  in  regard 
to  neutrality  are  not  left  reciprocal,  as  they  should  be.  Whilst  the  United  States 
executes  the  law  enacted  to  make  them  good,  Great  Britain  ptacticdUy  invalidates 
ikem  by  raising  up  a  judicial  construction  which  annuls  its  own  statute  designed  to 
the  sar/ie  end.  One  of  two  consequences  would  seem  necessarily  to  follow :  either 
Great  Britain  must  interpose  a  new  and  more  effective  remedy,  or  else  the  United 
States  muu^Ithdraw  theirs,  at  least  so  far  as  it'  may  apply  to  Great  Britain.  K 
the  latter  country  be  content  to  abide  this  arrangement,  I  am  not  quite  sure  that 
we  should  be  the  first  to  complain.  In  the  long  run,  she  has  quite  as  much  to  lose 
by  lax  morality  on  the  ocean  as  any  nation.  The  duty  is,  however,  not  the  less 
incumbent  to  force  her  to  accept  the  issue,  and  to  place  on  record  either  her  ac- 
knowledgment of  her  international  obligations,  or  her  release  of  other  nations 
fitMn  the  necessity  of  observance  of  the  same  towards  herself. 

The  impressions  made,  in  turn,  upon  the  Department  of  State, 
bj  the  conduct  of  the  Court  of  Exchequer  of  England,  in  the  case 
of  tlie  Alexandra,  can  best  be  understood  by  the  dispatch  of  Mr. 
Seward  to  Mr.  Adams  on  that  subject,  under  date  of  July  11, 
1863. 
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MR.  SEWARD  TO  MR.  ADAMS. 

(KZTBACTB.) 

No.  651.  Departhent  of  State, 

Washington,  July  11, 186S. 

•  Sir,  —  Your  dispatch  of  the  26th  June  (Na  488)  has  been  receiTed,  together 
with  three  paper  books  containing  a  report  of  the  trial  of  the  Alexandra. 

In  giving  you  the  president's  views  in  regard  to  that  case,  and  the  questions 
depending  upon  it,  I  labor  under  some  embarrassments,  resulting  from  an  igno- 
rance of  what  may  have  occurred  in  Europe  since  the  date  of  your  dispatch. 

Under  these  circupustances,  I  shall  assume  that  no  act  has  been  done  by  the  goy- 
emment  of  France  or  by  the  government  of  Great  Britain,  especially  by  the  latter, 
to  change  the  relations  that  have  heretofore  existed  between  those  countries, 
respectively,  and  the  United  States,  and  I  shall  confine  myself  to  the  duty  of  ex- 
plaining frankly  the  opinions  of  the  FresiAnt  and  the  policy  which  he  will  pursue 
in  regard  to  maritime  questions,  in  view  of  the  result  in  the  case  of  the  Alex- 
andra. 

First,  You  are  authorized  and  expected  to  assure  Earl  Russell  that  this  gov- 
ernment is  entirely  satisfied  that  her  M^esty's  government  have  conducted  the 
proceedings  in  that  case  with  perfect  good  faith  and  honor,  and  that  they  are  well 
disposed  to  prevent  the  fitting  out  of  armed  vessels  in  British  ports  to  depredate 
upon  American  commerce,  and  to  make  war  against  the  United  States. 

Secondly.  This  government  b  satisfied  that  the  law  officers  of  the  Grown  have 
performed  their  duties,  in  regard  to  the  case  of  the  Alexandra,  with  a  sincere 
conviction  of  the  adequacy  of  the  law  of  Great  Britiun,  and  a  sincere  desire  to 
give  it  effect. 

Thirdly.  The  government  of  the  United  States  does  not  descend  to  inquire 
whether  the  jury  in  this  case  were  or  were  not  impartial.  It  willingly  believes 
they  were  so,  and  it  accepts  the  statement  made  with  so  much  unanimity  by  all 
the  reporters  of  the  case,  that  the  judge,  who  presided  at  the  trial,  made  the  bench 
responsible  for  the  verdict  by  the  boldness  and  directness  of  his  ruHnf^against  the 
prosecution. 

Fourthly.  Great  Britain  being  a  free  and  constitutional  coimtry,  and  the  pro- 
ceedings in  the  case  of  the  Alexandra  having  been  thus  far  conducted  by  the 
government  in  good  faith  and  according  to  law,  the  United  States  would  not  be 
justified  in  deeming  the  verdict  rendered  by  the  jury  a  cause  of  national  complaint, 
provided  that  the  government  prosecutes  an  appeal  to  the  higher  courts  until  it 
be  determined  in  the  Court  of  last  resort,  whether  the  law  is  adequate  to  the  main- 
tenance of  the  neutrality  which  her  Majesty  has  proclaimed,  And  provided  also  that 
in  the  meantime  the  Alexandra  and  other  vessels  which  may  be  found  violating^  or 
preparing^fo  violate  the  law  be  prevented^  so  far  as  the  law  may  dUow^from  leaving 
British  ports  to  prosecute  their  work  of  devastation. 

The  President  is  not  prepared  to  believe  that  the  judiciary  of  Great  Britain 
will,  with  well-considered  judgment,  render  nugatory  and  void  a  statute  of  the 


THE  CASB  OF  THE  STEAMSHIP  M^EOR.  95 

realm  whicli,  with  its  counterpart  in  our  own  legislation,  has  hitherto  been  re- 
garded by  both  nations  as  a  guarantee  of  that  mutual  forbearance  which  is  so 
essential  to  the  preservation  of  peace  and  friendship.  Nor  shall  I  incur  the  hazard 
of  producing  irritation  on  either  side  of  the  ocean  by  criticising  the  reasoning  by 
which  the  learned  judge,  who  tried  the  «aae  of  the  Alexandra  justified  his  con- 
clusions thereon,  or  by  which  that  portion  of  the  British  press  which  approves  the 
▼erdict,  labors  to  defend  it 

It  would  be  very  gratifying  to  me  if  I  were  allowed  to  rest  here.  But  the 
position  in  which  the  case  of  the  Alexandra  is  left,  by  the  recent  trial,  renders  it 
necessary  to  contemplate  a  possible  affirmation  of  the  rulings  of  the  Chief  Baron 
in  the  Court  of  dernier  resort.  You  are  entitled  to  know,  and  it  seems  proper  that 
yon  should  be  able  to  communicate  to  her  Majesty's  government,  the  views  which 
the  Freadent  has  taken  of  the  rights  and  duties  of  this  government  in  that  unlooked 
for  and  deeply  to  be  deprecated  event.  I  trust  that  I  shall  be  able  to  express 
those  convictions  calmly  and  dispassionately,  without  wounding  the  just  self-respect 
of  her  Majesty's  government  If  the  rulings  of  the  Chief  Baron  of  the  Exchequer, 
in  the  case  of  the  Alexandra,  shall  be  affirmed,  so  as  to  regulate  the  action  of  her 
Majesty's  government,  the  President  will,  as  he  thinks,  be  left  to  understand 
that  there  is  no  law  in  Great  Britain  which  will  be  effective  to  preserve  mutual  rela- 
tions of  forbearance  between  the  subjects  of  her  Majesty  and  the  government  and 
pei^fUe  of  the  United  States  in  the  only  point  where  they  are  exposed  to  infraction. 
The  fitting  out  of  the  Alabama  and  the  Florida,  as  well  atf  of  the  Alexandra,  will 
thus  receive  the  sanction  of  the  government,  and  Oie  United  States  will  be  without 
any  guarantee  whatever  against  the  indiscriminate  and  unlimited  employment  of 
capital^  industry,  and  skiU,  by  British  subjects,  in  building,  arming,  equipping,  and 
sending  forth  ships-of-war  from  British  ports  to  make  war  against  the  United 
Steies, 

I  may  safely  protest,  in  behalf  of  the  United  States,  agsunst  the  assumption  of 
that  position  by  the  British  nation,  because  this  government,  vnth  a  statute  ex- 
actly similar  to  that  of  Great  Britain,  does  constantly  hold  itself  able  and  bound 
to  prevent  such  injuries  to  Great  Britain.  The  President  thinks  it  not  improper 
to  suggest,  for  the  consideration  of  her  Majesty's  government,  the  question 
whether,  on  appeal  to  be  made  by  them,  Parliament  might  not  think  it  just  and 
expedient  to  amend  the  existing  statute  in  such  a  way  as  to  effect  what  the  two 
governments  actually  believe  it  ought  now  to  accomplish.  In  case  of  such  an 
appeal,  the  President  would  not  hesitate  to  apply  to  Congress  for  an  equivalent 
amendment  of  the  laws  of  the  United  States,  if  her  Majesty's  government  should 
desire  such  a  proceeding,  although  here  such  an  amendment  is  not  deemed  neces^- 
aary. 

If  the  law  of  Great  Britain  must  be  left  without  amendment,  and  be  construed 
by  the  government  in  conformity  with  the  rulings  oi  the  Chief  Baron  of  the 
Exchequer,  then  there  will  be  left  for  the  United  States  no  alternative  but 
to  protect  themselves  and  their  commerce  against  armed  cruisers  proceeding  from 
British  ports,  as  against  naval  forces  of  a  public  enemy ;  and  also  to  claim  and  in- 
^st  upon  indemnities  for  the  injuries  which  aU  such  expeditions  have  hitherto  com- 
mitted, or  shall  hereafter  commit  against  this  government  and  the  citizens  of  the  United 
States.  To  this  end  this  government  is  now  preparing  a  naval  force  with  the  utmost 
Tigor ;  and  if  the  national  navy,  which  it  b  rapidly  creating,  shall  not  be  sufficient 
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for  the  emergency,  then  the  United  States  must  bring  into  employment  such 
private  armed  naval  forces  as  the  mercantile  marine  shall  afford.  British  ports, 
domestic  as  well  as  colonial,  are  now  open,  under  certain  restrictions,  to  the  visits 
of  piratical  vessels,  and  not  only  famish  them  coals,  provisions,  and  repairs,  bai 
even  receive  their  prisoners  when  the  enemies  of  the  United  States  come  in  to 
obtain  such  relief  from  voyages  in  which  they  have  either  bomed  ships  they  have 
captured,  or  have  even  manned  and  armed  them  as  pirates  and  sent  them 
abroad  as  auxiliaries  in  the  work  of  destruction.  Can  it  be  an  occasion  for  either 
surprise  or  complaint  that  if  this  condition  of  things  b  to  remain  and  receive  the 
deliberate  sanction  of  the  British  government,  the  navy  of  the  United  States 
will  receive  instructions  to  pursue  these  enemies  into  the  ports  which  thus,  in  vio- 
lation of  the  law  of  nations  and  the  obligations  of  neutrality,  become  harbors 
for  the  pirates  ?  The  President  very  distinctly  perceives  the  risks  and  hazards 
which  a  naval  conflict  thus  maintained  will  bring  to  the  commerce  and  even  to  the 
peace  of  the  two  countries.  But  he  b  obliged  to  consider  that  in  the  case  sup- 
posed, the  destruction  of  our  commerce  will  probably  amount  to  a  naval  war 
waged  by  a  portion  at  least*,  of  the  British  nation  against  the  government  and 
people  of  the  United  States,  —  a  war  tolerated  although  not  declared  or  avowed 
by  the  British  government  If,  through  the  necessary  employment  of  all  our 
means  of  national  defence,  such  a  partial  war  shall  become  a  general  one  between 
ihe  two  nations,  the  President  thinks  that  the  re^tonsibility  for  that  painful  result 
will  not  fall  upon  the  United  States. 

In  stating  thus  frankly  the  views  of  this  government,  it  is  proper  for  me  to  add 
that  it  b  not  the  President's  purpose  to  resort  to  the  extraordinary  measures  of 
defence  to  which  I  have  referred,  unless  they  shall  be  rendered  necessary  by  a 
final  decision  of  the  British  government  that  it  cannot  and  will  not  interfere  to 
restrain  the  hostilities  which  are  now  apprehended ;  nor  will  I  allow  myself  to 
suppose  that  her  Majesty's  government  will  for  a  moment  conceive  that  anything 
I  have  written  upon  this  point  b  written  in  a  spirit  of  mere  demonstration ;  on 
the  contrary,  while  the  pacific  and  firiendly  disposition  of  her  Britannic  Majesty's 
government  is  fully  appreciated  and  relied  upon,  it  b  well  understood  that  that 
government  b  the  last  one  in  the  world  to  yield  to  vehemence  what  cannot  be 
conceded  in  equity  and  justice.  So,  on  the  other  hand,  it  ought  to  be  understood 
that  the  United  States,  if  they  could  ever  be  presumptuous,  are  sufficientiy  chas- 
tened already  by  the  scourge  of  civil  war  to  seek  peace  and  friendship  with  Great 
Britsun  and  all  other  nations  through  any  conceanon  that  b  compatible  with  the 
permanent  interests  of  national  life  and  honcnr.    .... 

I  am,  sir,  your  obedient  servant, 

WILLIAM  H.  SEWARD. 
Charles  Fbangis  Adams,  E6<).,  &c^  &c 

It  will  be  observed  that  these  very  severe  criticisms  by  Mr.  Adams, 
and  also  by  the  State  Department,  upon  the  rulings  of  the  Lord 
Chief  Baron,  were  called  forth  by  the  judicial  eflForts  to  inter- 
polate the  idea  of  arming  into  the  provisions  of  the  English  law 
which  correspond  to  those  of  our  own  law  now  under  considera- 
tion.   This  Court,  I  submit,  with  great  deference,  would  be  liable 
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to  the  same  criticism*  if  it  should  hold  that  under  the  clause  of 
the  third  section  of  the  act  of  1818,  arming  was  necessarily  in- 
volved, in  "  furnishing  or  fitting  out,  with  intent  to  cruise  or  com- 
mit hostilities,"  or  that  the  dictum  of  Mr.  Justice  Story,  or  the 
case  of  the  Santissima  Trinidad,  is  now  to  be  considered  as  the 
acce*pted  public  law  of  the  United  States. 

In  November,  1863,  the  law  officers  of  the  Crown,  assisted  by 
the  learned  author  of  England's  best  treatise  on  international  law. 
Dr.  Phillimore,  evidently  stung  by  the  comments  made  on  the 
judicial  usurpation  of  the  Court  of  Exchequer,  moved  for  a  new 
trial  in  the  case  of  the  Alexandra  on  the  ground  of  misdirection 
of  the  presiding  Judge  in  matter  of  law.  The  Attorney-General, 
in  making  his  motion,  remarked  that  the  case  involved  a  point  of 
very  great  importance,  most  fit  for  exceptions  to  be  solemnly  ten- 
dered for,  in  order  that  they  might  go  to  a  Court  of  Error,  and, 
if  necessary,  to  the  last  Court  of  Appeal.  A  bill  of  exceptions 
was  tendered  to  the  Lord  Chief  Baron,  which  he  rejected,  with  the 
following  remarks  from  the  Bench.  I  quote  from  the  report  of 
the  case  transmitted  by  Mr.  Adams,  our  Minister  in  London,  to 
the  State  Department,  as  conveying  a  correct  statement  of  what 
was  said  and  done. 

[See  Diplomatic  Correspondence,  1863,  part  1,  p.  xli.] 

Li  this  report,  the  Chief  Baron  is  represented  to  have  said  : 

^*  I  think  it  right  to  state  that  I  see  no  prospect  whatever  of  any  change  in  the 
Tiew  I  took  as  to  my  duty  in  deciding  upon  the  bill  of  exceptions.  A  correspond- 
ence has  passed  between  me  and  the  late  Attorney-General,  which  probably  you 
may  have  seen ;  you  were  not  present  at  the  whole  of  the  trial.  So  far  from  my 
laying  down  the  law,  as  the  bill  of  exceptions  tendered  to  me  assumed,  /  took  par- 
tieular  pains  to  avoid  anything  of  the  kind.  I  had,  originally,  during  that  argument 
of  Sir  H.  Cairns,  undoubtedly  entertained  an  impression,  —  I  called  it  no  more,  — 
that  all  the  expressions  in  that  act,  *  equipping,'  ^  fitting  out,'  and  so  on,  probably 
meant  the  same  thing,  and  were  to  be  referred  to  the  verbiage  of  an  act  of  Par- 
liament, just  in  the  same  way  as  the  words  '  ship  or  vessel,'  which  are  commonly 
used  in  statutes,  and  no  doubt  are  intended  to  mean  the  same  thing.  But  the  late 
Attorney- General,  in  his  address  referred  to  a  case  of  an  American  Court  of  Ap- 
peal to  a  Superior  Court,  where  the  decision  below  was  affirmed.  It  was  a  case 
where  the  vessel  was  completely  prepared  in  every  respect,  with  the  exception  of 
being  armed.  When  I  came  to  sum  up,  I  mentioned  that  case  to  {he  jury,  and 
commended  it  so  far  as  to  say  I  adopted  it.  I  left  it  to  them,  and  pointed  out 
what  had  apparently  fallen  from  the  counsel  as  to  the  law  on  the  subject,  and  what 
I  considered  was  the  law.  I  then  finally  lefl  the  question  to  them  in  the  alterna- 
tive, n^ng  the  very  words  of  the  act  of  Parliament    *  If  you  think,'  I  said,  *  this 
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vessel  was  armed,  or  equipped,  or  fitted  out,  or  intended  to  be  armed,  or  fitted 
out,  or  equipped,  your  verdict  must  be  for  the  Crown.  If  not,  it  must  be  for  the 
defendants.'  Now,  the  Attomey-Creneral  presented  to  me  a  bill  of  exceptions,  by 
which  I  was  said  to  have  told  the  jury  that  the  vessel  must  be  armed,  and  that  if 
it  was  not  armed  there  was  no  ofience.  I  not  only  did  not  tell  the  jury  so,  but  if 
you  read  the  short-hand  writer's  notes  I  think  you  will  say  no  person  can  have 
any  doubt  that  I  lefV  the  question  as  I  have  just  stated.  But  probably,  Mt.  At- 
torney-General, the  object  you  have  in  view  may  be  attained  by  a  motion  without 
reference  to  a  bill  of  exceptions.  It  is  true  no  point  was  reserved  at  the  trial  so 
as  to  give  you  a  right  of  appeal  in  the  event  of  the  rest  of  the  Court  concurring 
with  me  in  the  direction  I  gave  to  the  jury.  But  this  is  a  matter  of  so  much  im- 
portance, I  do  not  know  whether  I  can  pledge  the  whole  Court  in  this  respect,  — 
but  certainly  it  would  be  very  much  to  be  lamented,  however  unanimous  this 
Court  may  be,  if  we  did  not  give  you  what  we  have- the  power  of  doing, — an  ap- 
peal to  a  Superior  Court." 

The  existing  condition  of  things,  caused  by  the  refusal  of  the 
Chief  Baron,  was  described  to  the  State  Department  by  Mr.  Adams, 
in  the  following  dispatch  : 

"  It  now  appears  that  the  Chief  Baron  declines  to  sign  a  bill  of  exceptions 
because  it  imputes  to  him  certain  legal  declarations  which  he  never  made,  and 
objects  to  him  that  he  did  not  give  instructions  which  he  avers  were  the  very  ones 
he  did  give.  As  a  consequence  a  technical  barrier  was  at  once  raised  against 
further  operations,  which  proved  so  difficult  to  remove,  that  resort  was  finally  had 
to  the  extraordinary  step  of  creating  a  new  rule  for  the  purpose  of  admitting  a 
motion  on  the  part  of  the  government  Thus  far  the  new  Attorney-General  seems 
to  have  succeeded  in  forcing  his  way  out  of  this  Court  But  he  has  yet  some 
difficulties  to  overcome  before  he  can  get  into  the  Exchequer  Chamber,  which^ 
from  the  intimations  made  at  the  opening,  would  seem  to  be  fully  prepared  to  re- 
ceive him." 

As  evidence  of  what  the  newspaper  press  of  England  thought 
and  said  of  this  judicial  manifestation  on  the  application  to  sign 
a  bill  of  exceptions,  Mr.  Adams  transmitted  to  the  Department  of 
State  extracts  from  the  London  Globe  and  Traveller^  of  Novem- 
ber 4, 1863.  With  permission  of  the  Court,  I  read  therefrom  as 
follows  : 

(EXTRACT. ) 

'*  As  regards  the  point  raised  yesterday  before  the  Court  of  Exchequer,  we,  in 
common  with  everybody  else,  did  understand  that  the  Lord  Chief  Baron  had  set 
forth  in  his  charge  to  the  jury  that  arming,  equipping,  furnishing,  fitting  out, 
were  the  mere  verbiage  of  an  act  of  Parliament,  and  that,  in  his  opinion,  these 
terms  did  all  mean  the  same  thing,  namely,  arming.  The  counsel  for  the  crown 
60  understood  him.  It  is  assumed  that  the  jury  so  understood  hinL  They  and 
we  and  all  the  world,  i|;  seems,  were  in  error.    He  tells  us  he  did  not  say  so,  or 
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imply  so.  We  are,  as  Mr.  Justice  Bramwell  reminds  us,  bound  to  take  the 
Judge^s  interpretation  of  the'  words  in  which  he  directed  the  jury.  We  do  so ; 
bat  it  is  the  most  remarkable  misapprehension  on  the  part  of  all  those  who  heard 
and  read  those  words  that  we  remember  ever  to  have  met  with.  And  here  we 
must  regret  that  the  usual  practice  of  framing  and  tendering  a  bill  of  exceptions 
before  the  jury  gave  their  verdict  was  not  followed.  At  the  end  of  the  trial,  and 
before  the  verdict,  the  counsel  for  the  crown  expressed  a  wish  to  offer  exceptions 
to  the  ruling  of  the  Lord  Chief  Baron.  They  were  told  by  him  that  it  was  not 
necessary  to  stand  upon  the  usual  forms,  and  they  did  not  stand  upon  them,  espe- 
cially as  the  Lord  Chief  Baron  said,  "  I  will  accept  any  bill  of  exceptions  you 
may  choose  to  tender."  But  when  the  bill  was  drawn  up,  the  Lord  Chief  Baron 
oljected  that  it  did  not  correctly  set  forth  the  nature  of  his  ruling.  Now,  had 
exception  been  taken  at  the  time ;  had  the  common  opinion  respecting  the  drift 
and  bearing  of  that  ruling  been  distinctly  expounded,  the  error,  into  which  it 
seems  we  all  fell, — counsel,  jury,  public,  —  could  have  been  there  and  then  dis- 
pelled by  a  simple  restatement  by  the  Judge  of  what  he  did  mean  to  say  and  did 
say.  It  was  even  stated  yesterday  that  the  version  which  the  then  Attorney- 
General  had  given  at  the  time  of  the  Lord  CHief  Baron's  ruling  was  not  contra- 
dicted. The  answer  was, — the  question  is,  what  course  can  now  be  taken  con- 
sistent with  the  views  of  the  Court.  This  shows  that  an  error  was  committed  in 
not  fixing  at  once  the  impression  made  by  the  language  of  the  Lord  Chief  Baron. 
Bat  the  sta^e  of  the  matter,  as  disclosed  by  the  proceedings  of  yesterday,  is  an 
additional  reason  why  some  unquestionable  decision  should  be  obtained  on  this 
momentous  point 

^  For  oar  part,  we  do  not  pretend  to  lay  down  the  law.  Whatever  the  law  is, 
let  us  know  it;  and  if  it  be  found  incompatible  with  the  object  for  which  it  was 
devised,  then  we  can  say  whether  we  will  be  content  with  an  useless  statute, 
whether  we  will  have  any  statute  at  all,  or  whether  we  will  have  an  efficient  one. 

**  It  has  been  asked  why,  when  guns,  and  ammunition,  and  small  arms  can  be 
supplied  by  a  neutral  to  a  belligerent,  ^  why  object  to  ships  ? '  It  may  be  difficult 
to  set  forth  convincing  reasons  why  ships  should  be  stopped  and  arms  and  shells 
allowed  to  go  free.  But  to  us  there  seems  to  be  one  plain  reason.  If  you  export 
to  the  ports  of  a  belligerent  any  quantity  of  destructive  arms  and  missiles,  no  one 
can  furnish  proof  that  they  have  been  u&ed  with  effect  against  the  other  belli- 
gerent. But  if  you  export  a  ship,  the  doings  of  that  ship  can  be  tracked  over  the 
sea  by  the  fires  she  leaves  behind,  or  by  the  prizes  she  brings  into  port.  You 
cannot  charge  an  Armstrong  gun  with  killing  and  slaying,  and  identify  the  gun 
with  damage  and  slaughter.  You  can  charge  a  ship  with  capturing  prizes  from  a 
friendly  power  and  prove  the  charge.  There  is  an  identity  about  a  ship  which 
there  is  not  about  a  gun.  But  we  may  be  asked,  if  a  fighting  machine,  like  a 
ship,  may  be  exported  to  strike  at  a  friendly  power,  why  not  a  battalion,  or  a 
battery,  or  a  regiment  of  horse  ?  A  ship,  even  without  guns,  is  equivalent  to  a 
trained  battalion  without  arms,  or  a  body  of  artillerymen  without  guns,  or  a 
trained  regiment  of  horsemen  without  horses.  It  is  obviously  within  the  power 
of  the  crown  to  say  with  whom  it  wiU  and  with  whom  it  will  not  make  war;  and 
every  act  which  tends  to  weaken  that  power  and  thwart  the  intention  of  the 
crown  is  an  act  which,  on  the  assumption  that  we  are  to  have  a  government  at 
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all,  the  crown  ahouM  have  power  to  prevent  We  believe  the  sensible  men  of  all 
parties  take  this  view,  and  will  not  sanction  any  proceedings  which  restrict  the 
power  of  the  crown  in  so  important  a  matter  of  state  policy,  or  which  tend  to 
injure  the  maritime  power  of  England." 

The  Lord  Chief  Baron  having  thus  declined  peremptorily  to 
sign  the  bill  of  exceptions,  there  was  a  dead  lock,  and  there  could 
not  be  a  new  trial  in  that  mode.  There  was  hit  upon,  however, 
the  device  of  extending  by  rule,  tlie  provisions  of  the  Common 
Law  Procedure  Act  to  the  revenue  side  of  the  Court,  so  as  to  give 
an  appeal  in  the  case  of  the  Alexandra,  and  on  February  6th, 
1864,  the  case  came  on  for  hearing  before  the  Appellate  Court  of 
Errors ;  but  the  government-was  again  foiled  in  its  purpose  to  gain 
from  this  higher  Court  .a  judicial  interpretation  of  the  Enlistment 
Act,  by  the  opposition  of  technical  objections  to  the  process.  The 
majority  of  the  Court  dismissed  the  appeal,  upon  the  ground  that 
the  Court  of  Exchequer  had^no  power  to  extend  the  rule  under 
which  the  case  was  taken  before  the  Exchequer  Chamber ;  and  the 
House  of  Lords  (April  6th,  1864)  upheld  the  decision  of  the  Cham- 
ber, dismissing  the  appeal. 

Here  the  case  ended.  With  what  emotions  our  government  re- 
ceived intelligence  of  this  decision  can  be  surmised  from  a  letter 
from  Mr.  Adams  to  Mr.  Seward,  dated  April  8th,  1864.  [See 
Diplomatic  Correspondence,  1864,  part  1,  page  685.] 

^  "  The  government  has  been  completely  baffled  in  its  honest  endeavor  to  obtain 
a  legal  base  of  action  against  a  flagrant  violation  of  the  neutrality  of  the  kingdom, 
and  is  thrown  back  upon  the  task  of  commencing  the  work  over  again.  There 
never  was  such  a  comedy  performed  on  a  grave  subject  in  the  whole  history  of  law." 

On  the  argument  of  the  rule  for  a  new  trial,  the  claimants' 
counsel  contended  for  the  doctrine  of  complete  armed  equipment 
as  necessary  to  constitute  the  offence,  and  two  of  the  Judges  (the 
Chief  Baron  and  Bram well),  adopted  that  view,  but  the  other  two 
(Channell  and  Pigott),  considered  that  an  equipment  might  be 
within  the  law,  although  not  so  complete  in  England,  that  the  ship 
would  be  at  once  able  to  commence  hostilities.  They  held  that 
any  equipment,  however  peaceful  in  its  nature,  would  bo  an  offence 
within  the  act,  provided  there  is  an  intent  that  the  vessel  be  used 
at  some  future  time  in  the  service  of  a  belligerent.  When  the 
equipment  is  peaceful,  there  is  a  greater  difficulty  in  proving  in- 
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tent,  but  assuming  intent  proved,  any  kind  of  equipment  is  within 
the  section.     Baron  Ghannell  thus  expressed  himself: 

"  I  agree  with  the  Chief  Baron  and  Bramwell  in  thinking  that  what  the  statute 
forbids  is  equipment  for  war.  I  agree  with  them  in  thinking  that  the  main  object 
of  the  statute  is  to  prevent  our  ports  from  being  made  stations  of  hostiKties.  Our 
difference  appears  to  be  this  :  that  they  think  that  the  equipment  must  be  intend- 
ed to  be  completed,  so  that  the  vessel,  when  she  leaves  our  port,  shall  be  in  a 
condition  at  once  to  commit  hostilities ;  while  it  seems  to  me  that,  in  a  fair  and 
reasonable  meaning  of  the  words  used,  another  case  is  included,  to  wit,  when  the 
equipment,  not  being  ample  to  that  extent,  is  yet  capable  of  being  used  for  war, 
and  the  intent  is  clear  that  it  is  to  be  used  for  war." 

This  sentence  expresses  the  difiference  of  opinion  which  divided 
the  Court. 

I  have  thus,  with  your  Honor's  permission,  alluded  to  the  case 
of  the  Alexandra,  in  order  to  repel,  at  the  threshold,  all  eflForts  of 
the  learned  counsel  opposed,  to  draw  from  that  case  any  conclu- 
sions which  can  aid  this  Court  in  coming  to  a  correct  determina- 
tion in  respect  to  the  third  section  of  the  act  of  1818. 

In  the  first  place,  there  was  in  England  an  irrepressible  conflict 
as  to  what  instructions,  as  matter  of  law,  the  Lord  Chief  Baron 
gave  to  the  jury. 

In  the  second  place,  when  the  question  came  by  appeal  before 
the  Exchequer  Chamber,  two  of  the  learned  judges  took  the 
view  of  the  law  for  which  I  have  the  honor  now  and  here  to  contend. 

In  the  third  place,  nothing  can  be  argued  in  this  Court  from 
any  admissions  which  the  Attorney  or  Solicitor  General  in  England 
may  have  made  in  the  Alexandra  case,  in  respect  to  the  interpre- 
tation to  be  put  on  the  seventh  section  of  the  Foreign  Enlistment 
Act  of  59  George  III.  These  admissions  were  made  for  the  per- 
sonal or  political  convenience  of  those  who  offered  them,  and  not 
solely  with  a  view  to  the  ascertainment  of  legal  truth.  In  the  case 
of  the  Solicitor-General,  his  admissions  were  but  the  necessary 
sequence  of  doctrines  announced  in  March,  1863,  in  the  House  of 
Commons,  in  reply  to  a  powerful  speech  arraigning  the  Queen's 
government  for  the  sympathy  with  the  Confederates,  which  was  to 
be  inferred  from  the  failure  to  arrest  the  privateers  fitting  out  in 
English  docks  to  cruise  against  American  commerce. 

In  the  fourth  place,  the  government  of  the  United  States  has, 
through  its  appropriate  channel,  all  along,  stoutly  resisted  the  in- 
terpretation that  the  vessel  must  be  armed  before  she  leaves  this 

9* 
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country,  —  must  be  fully  armed  as  a  man-of-war,  within  the  jurish 
diction  of  the  United  States,  —  in  order  to  be  within  the  denuncia- 
tions of  the  clause  of  the  third  section  of  the  act  of  1818,  now 
under  consideration,  or  the  seventh  section  of  the  British  Foreign 
Enlistment  Act. 

At  any  rate,  the  Attorney  of  the  United  States  (Mr.  Dickinson) 
acted  upon  that  interpretation  of  the  act  of  1818,  in  detaining  the 
Meteor,  and  the  President  approved  and  commended  his  conduct 
in  that  relation.  The  complaint  and  affidavits  in  respect  to  the 
inculpated  steamer,  presented  in  New  York  by  the  Spanish  consul 
to  the  law-officers  of  the  federal  government,  left  no  other  course 
open  to  him. 

Having  been  duly  forewarned,  the  Attorney  of  the  United  States 
believed  that  if  he  had  omitted  proper  measures  to  prevent  the 
departure  of  the  Meteor,  the  government  of  Spain  could  have 
justly  held  the  United  States,  fi*om  whose  ports  the  steamer  would 
proceed  to  sea,  responsible  for  all  the  damages  and  losses  Spain 
might  sustain  by  the  depredations  of  the  vessel  in  question. 

In  all  this,  there  has  been  no  expression  of  sympathy,  or  prefer- 
ence, for  either  of  the  warring  nations,  with  both  of  whom  the 
United  States  are  on  terms  of  amity  and  peace.  On  the  contrary, 
there  has  been  eflFort  to  preserve  an  honest  neutrality. 

It  is  indisputable  that  the  Spanish  consul  in  this  port  had  a 
claim  upon  the  law  officer  who  exercises  the  legal  authority  of  the 
United  States  in  this  federal  judicial  district,  and  upon  the  Mar- 
shal, to  prevent  the  departure  from  our  shores  of  an  illegal  enter- 
prise, or  expedition,  against  the  subjects  or  property  of  Spain. 
That  nobody  will  deny.  The  Minister  of  Chile,  in  Washington, 
has  an  equal  claim,  and  when  presented,  it  will  be  recognized  and 
enforced  by  the  whole  power  of  the  government,  put  forth  in  its 
maintenance  on  proper  case  made.  Impartial  neutrality  will  be 
meted  out  to  botli  belligerents. 

The  government  will  now  proceed  to  lay  before  the  Court  the 
proofs  upon  which  the  Meteor  was  detained,  in  full  confidence 
that  its  action  will  be  sustained  by  the  judicial  authorities  of  the 
land. 

It  will  be  in  evidence  that  Mackenna,  a  confidential,  but  yet 
somewhat  communicative  agent  of  Chile  in  New  York,  and  Rogers, 
a  consul  in  this  city  of  the  same  government,  did  procure  agents 
to  obtain,  furnish,  and  fit  out  the  Meteor,  to  be  used  as  a  Chilian 
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privateer.  It  will  also  be  in  evidence  that  William  H.  Gary,  and 
persons  controlling  the  steamer,  knew  that  these  Chilian  agents 
were  concerned  in  thus  fitting  *out  the  Meteor,  and  were  willing 
and  did  aid  therein,  for  a  certain  pecuniary  consideration.  The 
proof  before  the  Court  will  be  conclusive  in  respect  to  the  con- 
struction and  formidable  character  of  the  Meteor  as  a  war  vessel. 
She  was  built  to  cruise  as  a  vessel  of  destruction.  She  was  de- 
signed to  be  the  most  powerful  and  effective  privateer  which  the 
naval  architects  of  America,  the  money  and  enterprise  of  Boston 
and  New  York,  and  the  engine-builders  of  Scotland,  could  pro- 
duce, and  the  result  equalled  every  reasonable  expectation.  Upon 
the  point  of  her  construction,  and  fitness  for  war  purposes  alone, 
the  Court  will  have  the  amplest  evidence  from  one  of  her  claim- 
ants, Mr.  Robert  B.  Forbes.  This  evidence  relieves  the  present 
case  of  a  part  of  the  difiiculty  of  proving  her  a  war  vessel  which 
surrounded  the  Alexandra.  It  will  be  demonstrated  that  the 
Meteor  is,  by  reason  of  her  great  relative  cost  and  small  carrying 
capacity,  next  to  useless  as  a  peaceful  trader,  and,  therefore,  must 
be  disposed  of  as  a  privateer.  The  facts  in  the  case  are  few,  and 
the  real  issue  is  simple  and  narrow.  It  is ;  First :  Were  any  per- 
sons, within  the  limits  of  the  United  States,  concerned  in  furnish- 
ing or  fitting  out  the  Meteor  ?  Secondly :  Were  these  persons  so 
concerned  with  intent  that  the  Meteor  cruise,  or  commit  hostili- 
ties, in  the  interest  of  Chile,  against  Spain  ? 

Upon  the  point,  that  the  innocence  of  the  owners  cannot  with- 
draw the  vessel  from  the  penalty  of  confiscation,  I  call  the  atten- 
tion of  the  Court  to  the  following  cases:  The  United  States  v^ 
T%e  Schooner  Little  Charles^  1  Brock.  347;  The  Palmyra^  12 
Wheat.  1 ;   United  States  v.  Brig  Malek  Adhel,  2  How.  210. 

I  have  already  had  occasion  to  call  the  attention  of  your  Honor 
to  the  contemporaneous  passage  by  Congress,  and  approval  by  the 
President,  of  the  Neutrality  Act,  and  the  Slave-Trade  Act  of  1818, 
and  also  to  the  similarity  of  language  used  in  respect  to  the  fitting 
out  and  intent.  In  interpretation  of  the  act  for  the  prevention  of 
the  slave-trade,  your  Honor  has  had  occasion  to  lay  down  certain 
rules  of  presumption  in  respect  to  the  question  of  intent;  and  the 
Supremo  Court  of  the  United  States,  at  its  sitting  in  December, 
1864,  confirmed  the  correctness  of  the  doctrine  expounded  by  your 
Honor  in  the  case  of  the  Kate,  reported  in  the  second  volume  of 
Wallace,  p.  850.    In  that  case,  your  Honor,  in  this  Court,  said 
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that,  ^^  in  support  and  in  accordance  with  the  doctrine,  when  the 
evidence,  on  the  part  of  the  government,  creates  strong  suspicions^ 
or  well-grounded  suspicions^  tha{  the  vessel  seized  is  being  em- 
ployed in  the  slave-trade,  or  fitted  out,  or  fitting  out  for  that  pur- 
pose, the  decisions  in  this  Court  have  been  uniform  and  distinct, 
that  such  evidence  must  produce  a  conviction  and  condemnation, 
unless  rebutted  by  clear  and  satisfactory  proofs  on  the  part  of  the 
claimants,  showing  her  voyage  to  bo  a  lawful  one." 

On  the  argument  before  the  Supreme  Court,  the  learned  coun- 
sel for  the  claimants  endeavored  to  enforce  the  doctrine  that  tlie 
burden  of  proof  is  upon  the  government,  to  show  affirmatively 
that  the  vessel  was  fitted  out  for  the  purpose  of  carrying  on  the 
slave-trade,  and  that  the  legal  presumption  was,  that  the  fitting 
out  of  the  bark  was  for  a  lawful  purpose.  The  main  point  sub- 
mitted to  the  Supreme  Court  was  the  presumption  of  innocence 
or  guilt,  and  the  Chief  Justice,  in  delivering  the  opinion  of  the 
Court,  very  properly  repelled  the  proposition  of  the  claimants  of 
the  vessel,  and  affirmed  the  rules  laid  down  by  your  Honor.  We 
ask,  therefore,  with  confidence,  that  the  same  rules  of  evidence  be 
applied  in  the  case  now  at  bar.  It  is  not  as  atrocious  and  heinous 
to  violate  the  neutrality  law  of  the  United  States  as  it  was  to  vio- 
la^ the  Slave-Trade  Act,  by  importing  human  beings  from  Africa ; 
but  he  is  no  ordinary  ofiender  who,  for  purposes  of  commercial 
gain,  deliberately  embarks  in  operations,  the  end  of  which  may  be 
involvement  of.  his  country  in  a  foreign  war,  with  all  its  multiplied 
and  multiplying  trials.  There  is  quite  as  much  necessity  for 
secrecy,  in  order  to  successfully  evade  the  neutrality  law,  as  there 
was  the  slave-trade  law,  and,  on  that  account^  there  is  the  same 
reason  that  your  Honor  should  throw  the  burden  of  the  proof 
upon  the  claimants,  in  the  case  now  at  bar,  as  there  was  in  the 
case  of  the  Kate. 

With  this  very  imperfect  opening  of  questions  of  law  and  fact 
involved  in  the  case  of  the  Meteor,  we  shall  come  to  the  testimony 
of  witnesses  ;  and  if,  in  the  end,  the  judicial  tribunals  of  the  land 
shall  decide  that  no  persons  were  concerned  in  fitting  out  the 
Meteor,  with  intent  that  sl)e  should  cruise  or  commit  hostilities  in 
the  interest  of  Chile,  against  Spain,  the  executive  department  of 
the  government  will  have  discharged  its  duty  of  neutrality  under 
our  municipal  law,  and  with  sincere  pleasure  will  the  District  At- 
torney restore  the  steamer  to  her  proper  owners.    If,  on  the  other 
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hand,  the  Meteor  be  condemned,  her  owners  will  have  the  sat- 
isfaction of  feeling  that  their  government,  in  both  its  executive  and 
judicial  departments,  has  not  failed  in  its  duty  of  neutrality,  but 
has  prevented  the  exit  of  a  privateer  to  scourge  the  seas,  after  the 
manner  of  the  Alabama  and  Shenandoah,  for  the  destruction  of 
which  Anglo-rebel  pirates  the  Meteor  was,  with  so  much  patriotic 
emotion,  originally  constructed, 

TESTIMONY  OF  WILLIAM  JARVIS. 

William  Jarvis  sworn.    Examined  by  Mr.  Webster. 

Q.  You  are  a  deputy  attached  to  the  Marshal's  office  ?  A.  Yes, 
sir. 

Q.  Did  you,  under  orders  from  the  Marshal,  arrest  the  steam- 
ship Meteor  ?    A.  I  did. 

Q.  Do  you  remember  the  date  ?    A.  The  23d  of  January. 

Q.  In  what  condition  did  you  find  the  steamer  when  you  arrested 
her  ?    A.  Getting  ready  to  go  to  sea. 

Q.  Did  you  find  any  person  on  board  besides  the  officers  and 
crew  that  you  knew  ?  A.  The  captain  was  not  on  board ;  I 
served  a  notice  on  the  mate. 

Q.  Besides  the  officers  and  crew,  whon^  did  you  find  on  board, 
if  any  one  ?    A.  I  saw  Mr.  Forbes. 

Q.  Which  Mr.  Forbes  ?    A.  This  gentleman,  Robert  B.  Forbes. 

Q.  Did  Mr.  Forbes  make  any  statement  to  you  as  to  where  she 
was  going,  or  in  your  presence  ?  A.  Mr.  Forbes  stated  that  he 
was  sorry  he  missed  his  trip  down  to  the  Narrows  in  the  boat ;  he 
made  that  remark  to  the  mate. 

Q.  Did  Mr.  Forbes  have  any  luggage  or  anything?  A.  He 
called  for  his  carpet-bag ;  it  was  a  black  carpet-bag ;  a  young  man 
fetched  it  to  him,  and  he  took  it  ashore  with  him. 

Qro88'€xamined  by  Mr.  Evarts. 

Q.  How  long  have  you  been  connected  with  the  Marshal's 
office  ?    A.  I  think  it  will  be  three  years  next  June. 

Q.  Where  was  the  Meteor  lying  ?  A.  At  Brooklyn,  at  Prentiss's 
dock,  south  of  Wall-Street  Ferry. 

Q.  Close  to  Wall-Street  Ferry  ?    A.  Yes,  sir. 

Q.  So  that  everybody  wlio  went  along  on  that  ferry  could  have 
seen  the  Meteor  ?    A.  Yes,  sir,  I  believe  so. 

Q.  She  was  stern  out,  with  the  name  on  her,  ^^  Meteor,  of  Bos* 
ton?"    A.  She  was. 
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Q.  Did  you  know  how  long  she  had  been  lying  there,  previous 
to  the  time  you  attached  her  ?    A.  No,  sir. 

Q.  Had  you  any  process  ?    A.  I  had  a  process. 

Q.  Did  you  return  it  ?    A.  I  returned  it  to  the  Marshal. 

Q.  Is  that  the  process  you  had?  (showing  process  to  witness). 
A.  I  think  that  is  not  the  ope ;  it  was  one  that  had  been  amended, 
—  one  something  similar  to  this  ;  I  don't  think  this  is  the  one. 

Q.  Any  of  your  writing  there  ?     A.  None  of  mine. 

Q.  Any  memorandum  of  your  receiving  it  ?  A.  My  name,  as 
deputy,  is  there ;  I  believe  I  was  the  only  one  deputized  when  the 
first  libel  went  out. 

Q.  This  professes  to  be  issued  on  the  23d  of  January ;  you  had 
a  process  with  you  ?    A.  Yes,  sir. 

Q.  Did  you  ever  make  any  other  arrest  of  the  vessel  than  that 
which  you  have  testified  to  ?  A.  I  was  there  daily  taking  charge 
of  her. 

Q.  You  never  have  made  any  other  arrest  of  the  vessel  ?  A. 
No,  sir. 

Q.  What  did  you  do  when  you  went  on  board  ?  A.  I  served  a 
notice  on  the  mate. 

Q.  What  do  you  mean,  —  did  you  give  him  a  copy  ?  A.  I  gave 
,  him  a  notice ;  we  generally  take  a  notice  with  the  process,  that 
we  have  attached  the  vessel. 

Q.  Did  you  put  any  mark  on  the  ship  ?  A.  No ;  I  staid  there 
until  I  was  relieved. 

Q.  Did  any  one  go  with  you  to  show  you  the  ship  ?    A.  No,  sir. 

Q.  How  did  you  learn  where  she  was  ?  A.  I  believe  Mr.  Craig 
was  the  one  that  told  me  where  she  laid. 

Q.  Where  did  he  tell  you  that  ?  A.  He  told  me  in  the  office 
here,  when  he  sent  me  over  to  attach  her. 

Q.  Who  sent  you  over  ?    A.  The  Marshal  sent  me  over. 

Q.  Did  he  bring  the  process  in  there  ?  A.  I  don't  know ;  I 
believe  he  did,  and  I  was  sent  there  to  serve  it. 

Q.  He  told  you  where  to  find  her  ?    A.  Yes,  sir. 

Q.  Had  the  ship  cleared  from  the  Custom  House  when  you  went 
on  board  ?  A.  I  cannot  say ;  the  captain  was  not  on  board  when 
I  went  there ;  they  said  he  was  at  the  Custom  House. 

Q.  Was  it  stated  by  Mr.  Forbes  that  the  ship  had  been  cleared  ? 

A.  No ;  Mr.  Forbes  never  said  anything  about  the  ship  being 
cleared. 
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Re-examined. 

Q.  At  what  time  on  that  day  did  you  go  on  board  ?  A.  I  think 
about  half-past  twelve  or  a  quarter  to  one  when  I  got  there,  as  near 
as  I  can  tell. 

Q.  Was  steam  up  ?    A.  Yes,  sir. 

Q.  And  the  crew  on  board  ?  A.  The  crew  were  on  board,  and 
the  shipping  master  was  there  with  the  paper  to  get  their  names 
signed,  or  had  their  names  signed,  I  don't  know  which. 

TESTIMONY  OF  THOMAS  H.  SEASE. 

Thomas  H.  Sease  sworn.    Examined  by  Mr.  Webster. 

Q.  Are  you  employed  in  the  office  of  the  Marshal  in  this  dis- 
trict ?    A.  I  am,  sir. 

Q.  You  are  an  assistant  Deputy  Marshal  ?    A.  Yes,  sir. 

Q.  Have  you  been  on  board  the  Meteor  during  her  detention  ? 
A.  I  have,  sir. 

Q.  In  what  capacity  ?    A.  As  ship-keeper. 

Q.  Do  you  know  the  captain  and  mate  of  the  Meteor  ?  A.  I  do, 
sir. 

Q.  Did  either  of  them  make  an  application  to  you  to  take  arms 
or  ammunition  off  the  steamer,  after  her  seizure  ? 

Objected  to. 

Q.  Did  you  see  any  arms  or  ammunition  on  board  ?  A.  I  saw 
five  boxes  of  ammunition  on  board. 

Q.  At  tliis  time  did  they  say  anything  to  you  in  respect  to  the 
guns  on  board  the  ship  ? 

Objected  to. 

Q.  Did  you  know  there  were  any  arms  on  board  ?  A.  I  did 
not  know. 

Q.  Did  the  captain  or  mate  make  application  to  you,  or  say  any 
thing  to  you,  in  respect  to  removing  that  ammunition  from  the 
ship? 

Mr.  Evarts  objects  to  evidence  of  the  statements  of  the  captain 
and  mate,  now  offered  by  the  government,  as  not  affecting  the 
owners  of  the  ship. 

The  Court  admits  the  evidence.     Claimants  except. 

A.  The  second  mate  came  and  called  me,  and  told  me  the  cap- 
tain wanted  to  see  me  in  the  state-room. 

Q.  What  declaration  did  the  captain  make  to  you,  if  any? 
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A.  The  captain  said  the  second  mate  came  and  informed  him 
that,  in  overhauling  her,  he  found  five  and  one^half  boxes  of  shot, 
and  he  asked  the  privilege  of  taking  it  on  shore.  I  said  he  could 
not  take  it  on  shore  without  he  got  an  order  from  the  Marshal. 

Q.  Did  he  say  what  kind  of  shot  ?  A.  Shot  for  Parrott  guns, 
I  understood  him. 

Q.  Did  the  captain  make  any  declaration  to  you  in  respect  to 
the  guns  belonging  to  the  ship  ?  A.  He  told  me  the  guns  had 
been  stored  in  the  Pierrepont  stores. 

Q.  How  many  did  he  say  ?    A.  He  did  not  say  how  many. 

Q.  How  far  were  the  Pierrepont  stores  from  the  ship?  A. 
About  two  blocks,  or  a  block  and  a-half,  on  the  north  side  of 
Wall  street. 

Q.  Do  you  know  where  the  five  and  one-half  boxes  of  shot 
were,  —  in  what  part  of  the  ship  ?  A.  On  tlie  gun  deck,  —  what 
they  call  the  gun  deck ;  in  the  fore  part  of  the  ship,  forward  of 
her  engines. 

Q.  Were  there  any  marks  on  the  boxes  indicating  what  they 
were  ?  A.  I  did  not  examine  them  close  enough  to  know  that ; 
there  was  one  box  opened ;  I  could  see  it  had  shot  in  it. 

Q.  You  saw  the  shot  in  one  box  ?    A.  Yes,  sir. 

Crosihexamined  hy  Mr.  EvartB. 

Q.  When  did  you  first  go  on  board  this  ship  ?  A.  The  23d  day 
of  January. 

Q.  With  Mr.  Jarvis  ?    A.  No,  sir. 

Q.  How  soon  after  ?    A.  I  got  there  about  three  o'clock. 

Q.  Did  you  go  on  board  to  be  ship-keeper  ?    A.  Yes,  sir. 

Q.  Have  you  been  ship-keeper  ever  since  ?  A.  I  have,  one  of 
them. 

Q.  And  have  lived  on  board  there  ?    A.  Yes,  sir. 

Q.  And  by  this  time  have  got  well  acquainted  with  the  captain 
and  mate  ?    A.  I  have  seen  them  every  day,  I  believe. 

Q.  You  had  never  seen  either  of  them  before  ?    A.  No,  sir. 

Q.  What  was  the  name  of  the  mate  that  first  spoke  to  you  and 
told  you  the  captain  wanted  to  see  you  ?    A.  Mr.  BuUem. 

Q.  How  soon  was  this  after  you  got  on  board  ?  A.  The  2d  of 
February,  I  believe. 

Q.  This  conversation  was  then  ?  A.  Yes,  sir,  I  think  on  the 
second  day. 

Q.  Did  you  understand  they  had  just  come  across  the  boxes  ? 
A.  I  did. 
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Q.  That  was  jour  notion  ?    A.  Yes,  sir.    They  did  not  say  so. 
Q.  But  that  was'your  idea  ?    A.  Yes,  sir. 
Q.  Do  you  remember  what  the  captain  said  to  you  about  these 
boxes  of  ammunition,  and  how  they  happened  to  be  there  ? .  A.  I 
think  I  do. 

Q.  State  it.    A.  He  daid  he  had  ordered  all  the  things  to  be  taken 
on  shore,  and  they  had  overlooked  it  some  way,  not  seeing  it. 
Q.  And  it  had  been  left  on  board  ?    A.  Yes,  sir. 
Q.  You  understood  they  were  there  without  his  knowing  it,  and 
by  mistake  ?    A.  I  did  not  understand  it  that  way. 

Q.  That  they  had  been  left  over  without  their  knowing  it  ?  A^ 
I  do  not  know  that  it  was  without  their  knowing  it ;  that  is  what 
the  captain  said. 

Q.  You  understood  from  him  they  had  been  overlooked,  and 
that  is  the  reason  they  happened  to  be  there  ?    A.  Yes,  sir. 

Q.  Did  he  tell  you  that  they  had  been  ordered  on  shore  by  the 
owners,  and  were  there  contrary  to  their  orders  ?  A.  I  don't  rec- 
ollect he  told  me  tliat.  He  said  they  had  been  ordered  on  shore ; 
he  had  ordered  them  to  be  taken  on  shore. 

Q.  You  understood  he  meant  by  that  before  the  ship  was  seized  7 
A.  I  supposed  so. 

Q.  And  before  she  was  to  go  to  sea,  —  did  you  not  7  A.  I  under- 
stood it  so. 

Q.  What  did  he  say  when  he  asked  your  permission  to  put  the 
boxes  on  shore  7  A.  He  asked  me  the  privilege  to  put  them  on 
shore. 

Q.  For  the  reason  they  were  there  by  mistake  7  A.  He  did  not 
say  that  reason. 

Q.  But  after  he  told  you  they  had  been  overlooked  7  Yes,  that 
he  told  me  first. 

Q.  And  you  told  ^im  he  could  not  do  so  without  the  Marshal's 
permission  7    Yes,  sir. 

Q.  Do  yon  remember  his  then  asking  you,  if  you  would  not  allow 
him  to  put  them  on  shore,  whether  you  would  not  make  a  memo- 
randum in  your  book  that  he  had  asked  you  to  put  them  on  shore  7 
A.  He  told  me  to  do  that. 
Q.  Did  you  do  it  7    A.  I  did. 

Q.  Have  you  got  that  book  7    A.  Yes,  sir  (handing  the  book). 
Q.  This  is  a  memorandum  of  what  occurred  7    A.  Yes,  sir. 
Mr.  Evarts  offers  the  memorandum  in  evidence, 
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.  Q.  I  suppose  what  the  captain  said  ends  here  with  the  words 
'^  blamed  for  it.''  Is  that  so  ?  The  rest  is  ar  memorandum  that 
you  made  of  some  fact  or  some  item  ? 

Mb.  Webster.  Q.  When  did  you  make  this  memorandum? 
A.  On  the  2dy  —  the  same  day  that  he  told  me  about  it. 

Q.  Is  that  a  memorandum  of  all  that  'occurred  ?  A.  No,  sir, 
only  part ;  it  was  only  to  keep  me  in  mind  of  it. 

Mr.  Webster  objects  to  the  memorandum. 

Mb.  Eyarts.  Q.  (Reading  the  memorandum  to  the  witness.) 
Are  the  words  ^^  blamed  for  it "  the  end  of  what  the  captain  said 
to  you  ?  A.  Yes,  sir. 

Q.  The  rest  of  it  is  a  memorandum  that  you  made  yourself? 
A.  I  made  the  whole  of  the  memorandum. 

Q.  This  latter  part,  "  five  boxes  of  shot  for  Parrott's  guns  on 
the  gun-deck/'  is  a  memorandum  you  made  yourself  of  what  you 
saw  ?    A.  Yes,  sir. 

The  Court  admits  the  memorandum  as  being  proper  evidence 
on  cross-examination,  and  it  is  marked  ^^  Exhibit  1." 

Counsel  for  government  excepts. 

Mr.  Evarts  reads  memorandum  in  evidence  as  follows : 

"  February  2, 1866.  —  About  10 :  20  the  captain  called  me  into 
his  state-room  and  informed  me  that  there  were  six  shot  left  in 
the  forward  hold  that  he  had  ordered  ashore,  but  the  second  mate 
did  not  do  it ;  he  said  that  he  overlooked  them  when  he  removed 
the  other ;  he  was  to  blame  for  it." 

Q.  Did  the  captain  say  in  that  conversation  what  number  of 
boxes  of  ammunition  had  been  sent  on  shore  when  this  was  left  ? 
A.  No,  sir. 

Q.  Did  he  not  say  ten  boxes  ?    A.  No,  sir. 

Q.  When  did  the  captain  say  anything  about  Parrott  guns  ?  A . 
At  the  same  conversation  that  I  had  there.     ^ 

Q.  What  did  he  say  about  them  ?  A.  He  said  they  went  oa 
shore  to  Pierrepont*s  store,  I  understood  him. 

Q.  That  the  guns  had  gone  ashore  to  Pierrepont's  store  ?  A. 
Yes,  sir. 

Q.  Did  he  say  this  ammunition  was  for  those  guns  that  had 
gone  ashore  ?    A.  He  did  not  say  that. 

•Q.  Did  you  understand,  from  your  conversation  with  him,  that 
this  ammunition  was  for  the  guns  that  had  been  sent  ashore  ? 

Counsel  for  the  government  objects  to  the  question,  upon  the 
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ground  that  they  cannot  ask  a  witness  what  he  understood  from  a 
conversation. 

The  Court  admits  the  question  as  proper  on  cross-examination. 

Counsel  for  government  takes  exception. 

A.  I  did  not  understand  him  that  way ;  I  did  not  know  what 
ammunition  was  there  at  that  time. 

Q.  You  did  not  gather  anything  on  that  subject  ?    A.  No,  sir. 

Q.  How  came  he  to  speak  of  the  Parrott  guns  ?  A.  I  don't 
know  how  he  came  to  speak  about  them. 

Q.  What  did  he  say  about  them  ?  A.  He  said  he  had  ordered 
them  ashore,  and  the  ammunition. 

Q.  Did  he  tell  you  where  he  had  ordered  them  to  ?  A.  I  un- 
derstood him  to  Pierreponff  stores. 

Q.  And  that  he  wanted  to  send  the  ammunition  to  the  same 
place  ?  A.  He  wanted  to  send  it  on  shore ;  that  is  all  he  asked 
me  the  privilege  to  do. 

Q.  He  did  not  ask  for  the  privilege  of  sending  them  to  Pierre- 
pont's  stores  ?    A.  No,  sir. 

Re-eoi^mined. 

Q.  Does  this  memorandum  of  yours  give  all  the  conversation 
you  had  ?  A.  No ;  it  was  only  to  refresh  my  memory ;  it  was  put 
down  so  that  I  could  understand  what  was  said  on  that  day. 

Q.  Only  the  points  that  you  jotted  down  ? 

Objected  to  as  leading. 

A.  I  said  I  only  put  it  down  as  a  memorandum,  —  not  fully  of 
what  was  said. 

Q.  State  again  what  you  said  it  was  ?  A.  I  said  I  only  noted 
it  down,  so  I  would  understand  what  was  said  on  that  day,  to 
keep  it  in  my  mind. 

Q.  You  did  not  intend  to  note  down  the  whole  conversation  ? 
A.  No,  sir ;  I  never  do  of  anything. 

Q.  What  reply  did  the  captain  make  to  you  when  you  refused 
to  let  the  ammunition  go  ashore,  if  any  ?  A.  He  said :  "  Never 
mind ;  don't  say  anything  about  it." 

Cross-examined  again. 

Q.  Was  that  before  or  after  he  had  asked  you  to  make  a  mem- 
orandum of  it  in  your  book  ?    A.  It  must  have  been  after. 

Q.  After  he  asked  you  to  make  a  memorandum  in  your  book, 
he  asked  you  to  say  nothing  about  it?  A.  That  is  what  he 
said. 
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Q.  What  did  70U  understand  be  wanted  jou  to  make  a  mem- 
orandum in  your  book  for  ?    A.  I  could  not  tell  tbat. 

Q.  Was  not  wbat  occurred  that  you  said  to  the  captain,  you 
should  not  say  anything  about  it  ?    A.  I  do  not  think  so. 

Q.  Did  you  not  say, "  Never  mind ;  I  won't  say  anything  about 
it  ?  "    A.  No ;  he  did  not  know  I  did  make  the  memorandum. 

Q.  After  he  had  asked  you  to  make  the  memorandum,  did  you 
iiot  say,  ^^  Never  mind ;  I  won't  say  anything  about  it  ?  "  A.  I 
don't  think  I  did. 

Q.  Are  you  sure  that  you  did  not  ?   A.  No,  I  am  not  sure  of  that. 

Mr.  Webster  proposes  to  read  in  evidence  Exliibit  A,  being  let- 
ter of  B.  B.  Forbes,  dated  September  IS,  1865. 

Mr.  Evarts  objects,  as  immaterial.  ^ 

Admitted. 
'    Claimant's  counsel  excepts. 

The  letter  is  as  follows :  — 

Boston,  September  id,  1865. 
Frederick  C  Schmidt^  E8q,y  New  York : 

'  Dear  Sia, — Owing  to  abtenoe  from  my  d«8k  yesterday,  I  oonld  not  reply  to 
your  faror  of  the  11th.  The  Meteor  is  for  sale,  but  I  have  not  offered  her,  be- 
cause she  needs  cleaning  up  and  painting  after  her  late  experiences  carrying 
troops  and  cargoes.  She  can  be  bought  for  much  less  than  cost,  and  much  less 
than  she  can  be  built  for  to-daj.  I  cannot  name  a  price  until  I  consult  the  other 
owners.  I  am  open  to  an  offer.  Am  I  to  understand  that  you  are  acting  as  a 
broker,  and  if  so,  whether  yon  ezpeot  to  earn  a  commission  out  of  us,  and-  how 
much,  if  you  should  buy  her  ?  She  was  designed  to  carry  one  heavy  pivot  amid- 
ships on  gun-deck,  or  two  10-inch  or  other  guns  at  the  same  point,  namely,  just 
before  the  mainnftist ;  forward  of  this  are  two  ports  (two  on  each  side)  where  8 
or  9  inch  Dahlgrens  would  have  been  mounted,  had  she  been  taken  by  the  United 
States  Nayy  Department,  and  abreast  of  the  engine-hatch,  aft,  there  are  two  ports 
on  each  ade  where  ^e  could  haTe  mounted  short  S2S,  or  24-pound  howitzers,  and 
on  upper  deck  there  are  beds  for  two  St^onnd  Parrotts,  making  one  pivot,  11-inch, 
or  two  10-inch;  four  broadside,  8  or  9  ii^ch;  four  32  or  24-pound  howitzers,  on 
gun  deck;  two  light  chase  guns  on  upper  deck.  She  has  two  62^  by  86  inch 
cylinders;  four  tubular  boilers;  propeller  of  brass,  18^  feet  chain  and  28  feet 
pitcL  The  motive  power,  boilers,  &c.,  were  imported  from  Scotland  at  a  very 
large  cost,  and  are  first  quality. 

liie  ship  was  built  by  myself  and  a  few  friends,  to  cruise  after  British  pirates, 
and  she  would  have  been  taken  by  the  United  States,  had  not  Fort  Fisher 
fallen  just  as  it  did.  She  was  first  under  steam  at  sea  last  December,  and  was 
tried  under  the  auspices  of  the  Navy  Department,  at  the  measured  mile,  below 
New  York,  on  the  5th  January,  when,  according  to  the  report,  she  attained  a  rate 
of  speed  said  to  be  superior  to  that  of  any  propeller  tried  over  that  ground 
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by  the  United  States.    Since  April  1,  she  has  been  three  trips  south  with  troops, 
and  one  to  New  Orleans  with  cargo. 

H.  B.  Cromwell  &  Co.  loaded  her  out,  and  wrote  that  she  was  the  most  capable 
ship  they  had  loaded,  being  full  of  heavy  cargo  on  16  feet  4  by  14  feet  draught. 

I  am,  very  faithfully, 

R.  B.  FORBES. 

Counsel  for  the  government  offers  in  evidence  a  certificate  from 
the  Secretary  of  State,  in  respect  to  a  state  of  war  between  Spain 
and  Chile. 

Mr.  Evarts  objects,  that  a  certificate  of  the  Secretary  of  State  is 
not  evidence  respecting  the  existence  of  a  foreign  war ;  and  there 
is  no  statute  which  permits  his  certificate  to  be  evidence  of  this 
fact.  Whether  the  Court  may  take  judicial  notice  of  it,  is  another 
question. 

The  Court  receives  the  evidence  provisionally,  to  which  counsel 
for  claimants  except. 

Paper  marked  Ex.  D,  and  read  : 

United  States  of  America, 

Department  of  State. 
To  all  to  whom  these  presents  shaU  come.     Greeting : 

I  certify,  that  it  appears,  from  authentic  official  information  on  file  in  this  De- 
partment, that  a  state  of  war  has  existed  between  Spain  and  the  Republic  of 
Chile,  from  the  25th  of  September,  1865,  up  to  the  present  timtf ;  that  the  United 
States  are,  and  have  been,  during  the  same  period,  at  peace  with  both  the  afore- 
said nations,  and  that  Stephen  Rogers  was  recognized  as  consul  ad  interim  of  the 
Republic  of  Chile  for  the  port  of  New  York  and  its  dependencies,  from  the  Idth 
of  October,  1864,  to  February  12,  1866,  when  his  exequatur  was  revoked. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of  the  United 
States,  have  hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department 
of  State  to  be  affixed. 

Done  at  the  City  of  Washington,  this  twenty-ninth  day  of  March,  A.  D.  1866, 
and  of  the  independence  of  the  United  States  the  ninetieth. 

WILLIAM  H.  SEWARD. 

Adjourned  to  11  o'clock  on  Monday,  April  2. 


Third  Day,  Monday,  April  2d. 

Tlie  hearing  of  the  case  was  resumed  at  11  o'clock  on  Monday 
morning. 

Judge  Beits  announced  that,  in  relation  to  the  admission  of  the 
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certificate  from  the  Secretarj  of  State,  as  to  war  between  Spain 
and  Chile,  which  was  received  proyisionallj  on  Friday,  he  had, 
during  recess,  consulted  authorities,  and  found  there  was  abun- 
dant ground  for  the  admission  of  tlie  paper  as  legal  evidence. 
Among  others,  1  Greenl.  on  Ev.  §§  479,  491 ;  Bingham  v.  Cabotj 
8  Dal.  19,  p.  41 ;  271c  United  States  v.  LiddUj  2  Wash.  C.  C.  R. 
205,  p.  206 ;  United  States  v.  Bewner,  1  Baldw.  234  ;  Radcliffe  v. 
Unit.  Ins.  Co.  7  Johns.  88,  pp.  43, 50. 

Counsel  for  claimants  took  exception  to  the  ruling. 

The  District  Attorney  said  that,  although  having  no  doubt  of  the 
admissibility  of  the  evidence,  he  had,  for  greater  caution,  on  Sat- 
urday, applied  to  the  Secretary  of  State  for  any  documents  which 
he  might  have  on  file,  and  this  morning  received  a  declaration 
from  the  Spanish  government  to  our  government,  of  the  fact  of 
war  existing  between  Spain  and  Chile. 

Counsel  for  the  government  offered  in  evidence  a  certified  copy 
of  the  promulgation  of  war  between  Spain  and  the  Republic  of 
Chile,  dated  at  Madrid,  September  25, 1865,  —  certificate  dated  at 
Washington,  March  31,  1866,  —  which  was  read,  and  marked 
Exhibit  E. 

Counsel  for  claimants  excepted. 

TESTIMONY  OF  BENJAMIN  VICUNA  MACEENNA. 

Benjamin  Vicuna  Mackenna  sworn.   Examined  by  Mr.  Courtney. 

Q.  Are  you  a  resident  of  Chile  ? 

Witness.  I  decline  to  answer  any  question  in  this  case,  as  I  am 
indicted  for  assisting  in  fitting  out  this  vessel,  and  I  would  not  wish 
to  give  any  informatiQn  that  would  criminate  me  in  my  trial ;  and, 
although  I  am  very  anxious  to  have  that  trial  come  on,  I  will  not 
answer  any  questions  until  that  time. 

The  Court  decided  not  to  anticipate  until  some  question  was  put 
which  appeared  to  have  a  tendency  to  criminate  him.  This 
question  was  admissible. 

A.  Yes,  sir. 

Q.  And  when  did  you  leave  Cliile  to  come  to  this  country  ?  A. 
The  1st  of  October,  1865. 

Q.  And  when  did  you  arrive  here  ?  A.  I  arrived  here  on  the 
19th  of  November,  1865. 

Q.  Are  you  now,  or  have  you  been,  a  member  of  what  is  called 
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the  Hoase  of  Deputies,  in  Chile  ?  A.  Yes,  I  am  a  member,  and 
Secretary  of  the  House. 

Q.  You  are  now,  and  were  then  ?    A.  Yes,  sir. 

Q.  Since  you  arrived  in  this  country,  state  whether  or  not  you 
have  been  appointed  a  special  agent  for  the  government  of  Chile  ? 

Mr.  Stoughton  (who  appeared  as  counsel  for  Mr.  Mackenna) 
objected,  that  this  was  a  question  which  the  witness  had  an  un- 
doubted privilege  not  to  answer.  The  rule  is,  that  the  witness  is 
not  bound  to  answer  any  question  which  will  furnish  any  link, 
however  remote,  connected  with  the  results  in  tlie  chain  of  evi- 
dence which  the  government  may  use,  tending  to  criminate  him ; 
and  the  witness  is  to  judge,  after  the  Court  has  seen  it  has  some 
bearing  upon  the  question,  whether  it  may  tend  to  criminate  him 
or  not. 

The  CotjRTr  My  opinion  is,  that  the  extent  of  privilege  is  to 
exempt  the  witness  from  answering  any  inquiry  that  would  tend 
to  criminate  him ;  but  we  cannot  exclude  the  answer  because  there 
might  be  a  possibility  of  the  answer  implicating  the  witness. 

The  Court  directs  the  question  to  be  answered. 

Mr.  Evarts  objects  to  the  question  as  irrelevant  to  the  question 
at  issue.    Admitted  as  introductory  evidence. 

Question  repeated. 

A.  I  was  appointed  as  special  agent  for  the  government  of  Chile 
before  I  started  from  Chile. 

Q.  Do  you  hold  that  same  appointment  now  of  confidential 
agent  of  Chile  ? 

The  witness,  under  advice  of  counsel,  decliues  to  answer,  on  the 
ground  that  the  question  may  tend  to  assist  the  prosecution 
against  himself. 

The  Court.  I  do  not  discern  any  legal  connection  between  this 
question  and  the  charge  against  him. 

Mr.  Stoughton  urged  the  witness's  privilege,  and  cited  1  Greenl. 
on  Ev.  §  451.  This  employment  would  be  used  by  the  govern- 
ment to  show  a  motive  on  the  part  of  Mackenna,  and  go  to  the 
question  of  intent,  on  his  trial. 

Mr.  Dickinson  said  it  would  be  a  new  construction  of  criminal 
law  to  charge  the  party  with  intent,  under  such  circumstances. 
The  government  would  have  to  establish  that  within  the  jurisdic- 
tion of  the  United  States  he  aided  in  fitting  out  and  arming  the 
vessel,  and  the  iiUent  must  be  proved,  and  could  not  be  inferred 
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from  the  fact  of  bis  being  a  Cbilian,  or  having  an  appointment  as 
confidential  agent.  The  government  must  show  that  he  acted  in 
the  wrong  charged.  If  he  acted  and  intended,  he  would  be  crim- 
inal, whether  a  Chilian  or  a  Spaniard.  If  he  did  not  act  or  intend, 
the  fact  of  his  being  a  Chilian  or  holding  an  appointment  would 
not  tend  to  convict  him.  His  intention  was  to  be  derived  from 
what  he  said  and  did. 

The  Court  did  not  see  that  the  rule  cited  could  have  any  appli- 
cation to  the  inquiry  put  to  the  witness.  He  might  state  whether 
the  answer  would  implicate  him  in  his  own  trial,  and  if  so,  the 
Court  would  interfere  to  say  he  should  not  be  obliged  to  endanger 
himself.  The  Court  did  not  determine  that ;  but  the  witness  must 
say,  on  his  own  oath  and  conscience,  whether  it  would  tend  to 
criminate  him.  The  Court  did  not  see  that  the  question  had  any 
tendency  to  criminate  him,  and  directed  an  answer. 

Mr.  Evarts.  Your  Honor  decidhig  that  the  question  does  not 
tend  to  criminate  him,  I  object,  on  the  ground  that  it  is  irrelevant 
to  the  inquiry ;  for  the  condemnation  of  the  vessel  follows  only  as 
a  consequence  of  a  personal  crime  in  fitting  her  out ;  and  if  this 
question  is  immaterial  on  the  question  of  proof  of  the  personal 
guilt  of  this  witness,  then  it  is  immaterial  on  the  question  of  the 
guilt  or  innocence  of  this  ship. 

Objection  overruled.     Counsel  for  claimant  excepts. 

Question  repeated. 

Witness.  Before  I  answer  that  question  I  will  ask  your  Honor 
the  privilege  of  explaining  what  my  appointment  is,  —  the  charac- 
ter of  my  appointment  as  "  confidential  agent,"  — because  I  have 
been  following  with  great  interest  the  discussion,  and  I  believe 
that  the  gentlemen  are  under  a  false  impression  of  what  my  title 
is.    I  would  explain  how  I  received  that  title. 

Mr.  Courtney.  Q.  I  propose  to  have  my  question  answered, 
and  then  the  witness  can  give  an  explanation. 

Witness.  I  hold  the  title  of  "  confidential  agent "  of  the  Gov- 
ernment of  Cliile  here  at  present. 

Q.  And  have  you  held  it  since  you  left  Chile  up  to  the  present 
time  ?    A.  I  have. 

Q.  Have  you  that  appointment  with  you.    A.  Yes,  I  have. 

Q.  Produce  it.     A.  My  counsel  has  it. 

Counsel  for  the  government  calls  for  the  production  of  the 
paper.  • 
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Mr.  Stoughton.  I  think  the  witness  may  decline  to  produce  it 
unless  he  is  ordered  to  do  so  by  the  Court. 

The  Oourt.  Does  he  allege  that  there  is  any  matter  of  govern- 
mental secrecy  ? 

Mr.  Stouohton.  State  whether  you  have  any  objection  to  pro- 
duce it  ? 

Witness.  For  myself  I  have  no  objection  to  produce  it,  unless 
my  counsel  objects. 

Mr.  Stottohon.  You  must  make  the  objection,  if  it  is  to  be  made. 
In  my  judgment  you  ought  not  to  produce  it. 
'     Witness.  I  prefer  to  disobey  your  injunction,  and  will  produce 
it  to  explain  my  first  answer. 

Mr.  Stouohton.  Does  the  Court  oblige  the  witness  to  produce 
it? 

The  Cottrt.  If  he  does  not  decline  to  produce  it  himself,  he 
may  produce  it.    The  privilege  is  personal  altogether. 

-Mr.  Stoughton  explains  that  the  witness  is  under  a* misappre- 
hension, and  having  been  directed  to  answer  the  question,  whether 
he  is  a  canfidential  i^ent  of  the  government  of  Chile,  he  now  con- 
siders Hiat  he  is  directed  to  produce  his  appointment  in  explana- 
tion of  his  answer.  As  the  counsel  for  the  witness,  I  advise  him 
to  decline  producing  this,  unless  directed  by  the  Court. 

Witness.  I  feel  very  much  obliged  to  Mr.  Stoughton  for  his 
anxiety  about  my  own  case,  but  as  I  have  stated  that  I  am  ^^  con- 
fidentiai  agent"  of  the  government  of  Chile,  I  think  I  can  have 
no  difficulty  in  stating  why  I  am,  and  how  I  am. 

Mr.  Stottghton.  I  advise  you  that  if  you  voluntarily  waive 
your  privilege,  and  produce  this  paper,  you  waive  the  privilege 
which  you  have  claimed  against  answering  the  previous  questions. 
You  ought  to  know  this  before  you  decide. 

Witness.  If  the  Oourt  declares  that  I  thereby  waive  my  privilege 
which  I  claimed,  I  do  not  produce  it. 

The  Court.  I  leave  the  witness  to  exercise  his  own  judgment 
and  conscience  in  the  matter.  If  he  understands  himself  fully  he 
must  determine  the  matter  in  his  own  mind  and  judgment. 

Witness.  Your  Honor  knows  I  have  declined  to  answer  any 
question  at  all,  but  you  have  given  me  positive  orders  to  answer 
such  a  question  as  has  been  presented  to  me,  and  as  I  think  tliat 
pape^  forms  a  part  of  my  first  answer,  I  have  no  objection  to  present 
it,  obeying  your  order ;  but  if  you  do  not  oblige  me  to  present  that 
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paper,  and  if  presenting  it  would  involve  me  in  difficulties,  I 
decline. 

The  Court.  I  cannot  tell  about  that ;  you  must  decide. 

Witness.  Do  I  lose  my  privilege  by  giving  that  paper  ? 

The  Court.  You  have  a  right  at  any  time  to  claim  tlie  privilege 
of  not  answering. 

Witness.  Then,  with  due  respect  to  my  counsel,  I  will  present 
the  paper.  That  is,  understanding  that  I  am  always  under  the 
order  of  the  Court,  and  that'l  do  not  waive  any  privilege  to  answer, 
I  produce  it  as  a  part  of  my  first  answer. 

Mr.  Stoughton.  Do  you  understand  the  Court  orders  you  to 
doit? 

Witness.  I  do.  I  understand  that  the  Court  obliges  me  to  an- 
swer the  first  question,  and  I  am  obliged  to  complete  the  answer  by 
the  production  of  this  paper ;  but  always  under  the  order  of  the 
Court. 

The  Court.  You  do  not  withdraw  your  first  claim  of  privilege  ? 

Witness.  No,  sir. 

The  Court.  I  intend  to  instruct  you  that  whenever  a  ques- 
tion is  put  to  you  which  you  cannot  answer  without  crimi- 
nating yourself,  you  are  privileged  not  to  answer  it. 

Mr.  Stouohton.  And  I  instruct  the  witness  that  he  cannot  an- 
swer it  without  tending  to  criminate  himself. 

Witness.  I  am  ready  to  produce  the  paper  in  the  light  of  a 
complementary  part  of  my  previous  answer,  and  then,  obeying  the 
order  of  the  Court,  to  answer  the  question. 

The  District  Attorney.  Q.  Will  you  produce  that  paper  ?  A. 
I  will  produce  it  in  the  way  I  have  told  you ;  not  else. 

Q.  Please  produce  that  paper  now?  A.  I  produce  it  if  the 
Court  order  me  to  produce  it ;  but  it  is  understood  that  I  produce 
it  under  the  order  of  the  Court  as  given  me  to  answer  the  first 
question  ;  the  first  question  has  been  presented  to  me,  and  this 
goes  to  show  what  my  position  was. 

The  Court.  Q.  Does  the  paper  explain  your  position  ?  A.  Yes, 
I  do  it  in  that  light. 

The  District  Attorney.  I  repeat  the  question  again,  and  ask 
the  witness,  without  any  bargain,  to  produce  that  paper. 

Witness.  With  due  respect  to  you,  as  you  say  that  you  repeat 
the  question,  I  say  that  I  repeat  my  answer. 

The  District  Attorney.  I  understand  the  witness  declines  to 
produce  the  paper  ? 
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The  Court.  I  shall  let  him  change  his  mind,  if  he  does  change 
his  mind,  in  that. 

Witness.  I  do  not  change  my  mind ;  I  only  explain  my  mind. 

The  Court.  You  must  determine  whether  you  can  produce  the 
paper. 

Witness.  I  will  do  it  with  pleasure,  under  your  Honor's  order ; 
I  do  not  produce  it,  if  not  ordered  by  your  Honor  to  do  so. 

The  District  Attorney.  I  ask  the  Court  to  compel  the  witness 
to  produce  the  paper. 

The  Court.  Then  I  refer  it  to  his  own  mind  and  conscience  to 
say  whether  he  can  produce  it  without  affecting  himself. 

Mr.  Stoughton.  I  advise  him  he  cannot. 

The  Court.  It  is  the  privilege  of  the  witness.     . 

Witness.  My  duty  is  to  follow  my  counsel's  advice,  as  I  do  not 
know  the  laws  of  the  country ;  it  is  generally  understood  that 
papers  are  very  bad  things  in  Court,  and  if  my  lawyer  considers 
it  so,  I  leave  him  to  decide. 

Mr.  Stoughton.  You  must  decide  yourself. 

Witness.  I  have  no  fear  of  my  conscience,  but  I  have  about 
the  law,  because  generally  law  is  not  justice. 

Mr.  Stoughton.  Do  you  decline  to  produce  it  on  the  ground 

that  it  may  tend  to  criminate  you  ? 
Witness.  I  do. 

The  Court.  You  feel  that  you  cannot  produce  it  without  tend- 
ing to  criminate  you  ? 

Witness.  I  cannot. 

The  District  Attorney.  I  move  now  that  he  be  compelled  to 
produce  it. 

The  Court.  I  think  he  has  a  right  to  refuse. 

Q.  Had  you  any  other  documents  besides  the  one  you  have 
mentioned  appointing  you  ?  A.  I  have  my  title  as  ^^  confidential 
agent ; "  that  is  the  paper  spoken  of. 

Q.  Have  you  received  any  other  document  or  paper  empowering 
you  in  this  country  to  act  for  Chile  ?  A.  No,  sir,  except  this  one  ; 
I  had  an  appointment  as  Secretary  to  the  Legation  of  Chile  in 
Washington,  but  that  I  thought  did  not  empower  me  to  act  for 
Chile,  but  for  the  Minister ;  that  title  was  not  accepted  by  the 
Secretary  of  State  or  the  United  States. 

Q.  Who  is  the  Chilian  Minister  resident  at  Washington  ?  A. 
Francis  Solano  Asta  Buruaga. 
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TESTIMONY  OF  LOUIS  J.  KIRK. 

Louis  J.  Kirk  sworn. 

Q.  What  is  jour  business  ?'    A.  I  am  inspector  of  customs. 

Q.  Were  you  so  in  the  months  of  December  and  January  last  ? 
A.  Yes,  sir. 

Q.  Do  you  know,  or  have  you  seen,  the  steamship  Meteor  ?  A. 
I  have  seen  her. 

Q.  You  saw  her  in  those  months  ?    A.  Yes,  sir. 

Q.  Where  ?    A.  liuaw  her  at  Ford's  dock^  Brooklyn. 

Q.  Did  you  have  occasion  to  examine  her  those  months  ?  A. 
Yes,  sir. 

Q.  When  did  you  make  an  examination  of  her  ?  A.  I  cannot 
fix  the  date ;  I  think  it  was  the'  22d  or  the  28d  of  January ;  it  was 
the  day  previous  to  her  being  seized.  • 

Q.  Upon  that  examination  state,  if  you  please,  what  was  on 
board  of  her,  as  near  as  you  can  recollect  ?  A.  The  vessel  was 
up  for  clearance,  and  some  question  was  raised  in  regard  to  her, 
and  the  surveyor  authorized  me  to  go  to  Brooklyn  and  see  what 
I  could  ascertain  in  regard  to  the  vessel. 

Q.  What  did  you  see  there  ?  A.  I  saw  large  quantities  of  stores 
on  board ;  in  fact,  there  could  not  be  much  examination  made, 
for  she  was  then  about  loaded ;  I  examined  her  cargo  book  and 
had  a  conversation  with  the  mate. 

Q.  What  kind  of  stores  ?  A.  Stores  ordinarily  used  for  ship 
purposes. 

Q.  Did  you  see  any  coal  on  board  ?    A.  I  saw  some  coal. 

Q.  Do  you  know  how  much  ?  A.  I  should  take  it  there  was  a 
large  quantity  of  coal ;  you  could  stand  and  see  it  in  the  hatch. 

Q.  Had  she  steam  up  when  you  was  there  ?  A.  No,  sir,  I  think 
not. 

Q.  Did  you  see  or  observe  any  freight  on  board  of  her  ?  A. 
There  was  some  rigging  there ;  whether  it  was  freight  or  not  I 
cannot  say ;  there  were  some  coils  of  rope  that  could  be  used  for 
rigging ;  I  do  not  know  whether  it  was  freight. 

Q.  With  the  exception  of  these  coils  of  rope,  did  you  see  any 
freight  ?    A.  No,  sir,  I  did  not  see  any  freight  on  board. 

Q.  Any  merchandise  ?  A.  No,  sir ;  I  saw  them  taking  articles 
on  board,  and  asked  them  what  it  was,  and  they  said  it  was  stores ; 
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I  examined  one  barrel  and  found  it  was  full  of  tallow ;  I  asked  the 
question,  if  tbej  had  anj  freight ;  I  think  the  mate  told  me  they 
had  none. 

Objected  to. 

Q.  Did  you  see  any  of  the  officers  on  board  the  vessel  when  you 
were  there  ?    A.  Yes,  sir. 

Q.  Which  one  ?  A.  I  saw  a  gentleman  who  looked  to  be  the 
first  officer. 

Q.  Is  he  in  Court  here  ?    A.  Not  to  my  knowledge. 

Q.  Did  you  see  the  mate  ?  A.  A  gentleman  who  said  he  was 
the  mate. 

Q.  State  what  the  mate  said  to  you  in  regard  to  what  was  on 
board  the  Tcssel  ? 

Objected  to.    Question  withdrawn. 

Cross-examined  hy  Mr.  Evarts. 

Q.  You  have  ispoken  of  this  vessel  as  being  at  Ford's  Dock.  Was 
it  close  to  Montague  street  ?  A.  Yes,  sir ;  the  stores  on  the 
ground  in  front  of  where  she  was  are  called  Ford's  Stores. 

Q.  \You  looked  into  the  barrel  and  found  it  contained  tallow  ? 
A  I  did  not  look  into  the  barrel ;  it  was  in  a  sling,  and  they  were 
about  putting  it  down,  and  there  was  a  hole  in  the  head,  and  I  put 
my  finger  in  and  found  it  was  tallow. 

Q.  Did  you  make  any  other  examination  of  the  lading  of  that 
vessel  ?    I  looked  into  the  hold. 

Q.  What  did  you  see  ?  A.  I  saw  a  large  quantity  of  coal,  and 
rigging,  and  barrels. 

Q.  Anything  else  ?  A.  That  is  about  all  you  could  see.  I  ex- 
amined the  cargo-book. 

Re-examined. 

Q.  Did  you  see  any  coal  in  bags  ?  A.  No,  sir,  I  did  not ;  but, 
on  examination  of  the  book,  I  found  there  were  so  many  tons  of 
coal  and  bags. 

Objected  to. 

Cross-examined  again. 

Q.  You  say  you  were  sent  over  by  the  Surveyor  of  the  port  ? 
A.  Yes,  sir ;  by  Mr.  Wakeman. 

Q.  In  reference  to  the  clearing  of  the  vessel  ?  A.  Yes ;  there 
«ira8  a  question  in  regard  to  the  clearing  of  her. 

Q.  Did  you  report  to  Mr.  Wakeman  ?  A.  I  did ;  it  was  a  ver- 
bal report ;  I  reported  to  him  that  she  had  a  large  quantity  of  stores 
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on  board ;  I  reported,  that  the  mate  told  me  she  had  some  arms  on 
board ;  that  the  mate  said  he  was  going  to  Panama  and  had  signed 
a  paper  for  a  year,  and  calculated  to  be  back  in  three  months ; 
I  reported  that  she  had  an  excessive  quantity  of  stores  on  board 
from  the  cargo-book. 

Q.  Was  she  stopped  at  the  Custom  House  ?    A.  I  do  not  know, 
sir. 

Q.  Did  the  mate  tell  you  anything  further  on  that  occasion  than 
what  you  stated  to  Mr,  Wakeman  ? 
Objected  to. 

Q.  You  went  over  there  at  the  request  of  Mr.  Wakeman,  collec- 
tor ?    A.  Yes,  sir, 
Q.  You  went  in  an  official  capacity  ?    A.  Yes,  sir. 
Q.  And  when  you  got  over  there,  you  made  inquiries  of  the 
mate  ?    A.  I  did. 

Q.  And  when  you  returned,  you  reported  what  had  been  stated 
to  you  by  the  mate  to  Mr.  Wakeman  ?    A.  I  did. 

Q.  Now,  did  the  mate  state  anything  further  about  the  vessel, 
other  than  that  you  have  stated  you  reported  to  Mr.  Wakeman  ? 
Objected  to  as  hearsay-evidence.  Admitted.  Exception. 
A.  I  asked  the  mate  where  the  ship  was  going ;  he  said,  to 
Panama.  I  then  asked  him  if  he  would  like  to  take  a  passenger  ; 
he  said  it  depended  altogether  how  much  liquor  the  passenger 
would  have.  I  asked  him  how  long  they  calculated  to  be  gone ;  he 
said  he  had  signed  papers  for  a  year,  and  calculated  to  be  in  New 
York  in  three  months  from  the  time  he  left.  I  then  asked  him  if 
he  had  any  arms  on  board ;  he  said,  yes.  I  asked  him  where ;  he 
said,  stored  away  there ;  he  said  that  he  had  about  a  dozen  car- 
bines. I  asked  to  see  them,  and  he  showed  me  a  sample.  I  asked 
to  see  the  cargo-book.  I  saw  there  were  a  great  many  stores  on 
board,  and  I  asked  him  the  question,  if  he  did  not  think  there  was 
an  excess  of  stores ;  he  said  it  was  not  an  unusual  quantity  for  a 
voyage  of  this  kind  ;  he  said,  ^'  You  can  see  that  a  great  many  of 
them  are  marked  reserved  stores.''  That  is  the  conversation,  as 
near  as  I  can  recollect.  I  asked.to  see  the  register,  which  he  did 
not  have,  or  could  not  be  found  at  the  time  ;  the  papers  were  at 
the  Custom  House. 

Q.  What  was  your  object  in  asking  him  whether  he  wanted  tot 
take  a  passenger  ? 
Objected  to.    Admitted.    Counsel  for  government  excepts. 
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A.  I  was  under  the  impression  at  that  time  that  the  government^ 
in  all  probability,  would  send  some  one  out  in  her ;  that  was  the 
object  that  I  had  in  asking  the  question. 

Q.  You  did  not  refer  to  yourself  as  wishing  to  go  ?    A.  No,  sir. 

Q.  Where  did  you  get  the  idea  that  the  government  might  want 
to  send  some  one  oat  ?    A.  It  originated  with  myself. 

Q.  You  saw  no  arms,  except  the  sample  of  the  twelve  carbines  ? 
A.  That  is  all. 

Q.  What  was  it  about  the  mate's  saying  that  it  depended  on  how 
much  liquor  the  passenger  would  have  ?  A.  .That  is  the  answer 
he  gave. 

Q.  He  meant  for  other  people  to  drink  ?  A.  I  do  not  know 
what  he  meant ;  that  was  his  answer. 

Q.  Was  it  the  mate  or  second  mate  ?  A.  When  I  went  on 
board  the  Meteor,  I  inquired  for  the  captain.  They  told  me  that 
he  was  not  on  board,  and  a  gentleman  represented  himself  as  the 
first  officer. 

Q.  You  do  not  know  his  name  ?    A.  I  think  his  name  is  Betts. 

Q.  You  intended  to  report  to  Mr.  Wakeman  what  occurred 
between  you  and  the  mate  ?    A.  Yes,  sir. 

Q.  Was  anything  further  done  about  the  vessel  at  the  custom- 
house that  you  know  of?  A.  I  think  another  officer  went  there 
that  evening. 

Q.  But  you  did  not  have  anything  more  to  do  with  it  ?  A.  No, 
sir. 

Q.  Who  was  the  other  officer?  A.  Mr.  George  Van  Brunt, 
Deputy  Surveyor,  and  Mr.  James  Ghalker,  Inspector,  were  with 
i  xne  at  this  time. 

Q.  You  think  another  officer  was  there  that  afternoon  ?  A.  I 
think  Mr.  Chalker  went  there  again  after  I  had  been  there. 

Q.  What  time  of  the  day  was  this  visit  of  yours  ?  A.  I  should 
think  in  the  neighborhood  of  two  o'clock  in  the  day. 

Counsel  for  the  government  offers  in  evidence  the  manifest  fur- 
nished to  the  Custom  House  by  the  captain  of  the  Meteor,  —  now 
produced  from  the  Custom  House,  —  dated  January  22,  1866. 
The  manifest  was  read  in  evidence,  setting  forth  that  the  only 
cargo  was  ^^  fuel  and  stores.";    Paper  marked  Exhibit  F. 
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TESTIMONY  OF  CHARLES  L.  WRIGHT. 

Charles  L.  Wright  sworn. 

Q.  Where  do  you  reside  ?  A.  No.  27  East  Twenty-ninth  street. 
City  of  New  York. 

Q.  What  is  your  business  ?    A.  Ship  broker. 

Q.  How  long  have  you  been  engaged  in  that  business?  A. 
About  eight  years. 

Q.  Where  is  your  place  of  business?  A.  No.  56  South  street. 
New  York. 

Q.  Do  you  know,  or  have  you  seen,  the  steamship  Meteor  ?  A. 
I  have  seen  her. 

Q.  When  did  you  first  see  her,  and  where  ?  A.  I  first  saw  her 
on  the  dry  dock,  I  think,  in  passing  her. 

Q.  About  what  time  was  that  ?  A.  I  cannot  tell  when  it  was ; 
I  think  it  was  the  last  of  November. 

Q.  Did  you  ever  see  her  when  she  was  at  Prentiss's  dock  ?  A. 
Yes,  sir. 

Q.  When  was  that  ?    A.  I  think  on  Christmas  day. 

Q.  Do  you  know  Stephen  Rogers  ?    A.  I  do. 

Q.  And  do  you  know  Benjamin  Vicuna  Mackenna?    A.  I  do. 

Q.  When  did  you  first  see  them,  or  either  of  them?  A.  I  think 
about  the  10th  of  December,  1866  ? 

Q.  Which  one  ?    A.  Mr.  Rogers. 

Q.  Where  did  you  see  him  ?  A.  At  his  house,  on  West  Thirty- 
fourth  street. 

Q.  When  did  you  see  Mackenna  first  ?  A.  I  never  saw  him  but 
once,  until  in  Court. 

Q.  When  was  that  ?  A.  I  think  a  few  days  prior  to  the  seizure 
of  the  Meteor,  in  January,  1866. 

Q.  In  your  business  as  ship  broker,  state  whether  or  not  you 
were  requested  by  Rogers  and  Mackenna,  or  either  of  them,  to 
negotiate  for  the  purchase  of  the  ship  Meteor  ? 

Objected  to  by  counsel. for  the  claimants  as  res  inter  alios  acta. 

The  Court  admits  the  evidence  provisionally,  to  be  yet  connected 
with  the  owners.  Counsel  for  claimants  excepts,  and  further  ob- 
jects to  the  question  as  leading. 

Q.  Was  an  application  made  to  you  for  that  ship  ?  A.  Not  from 
Mr.  Rogers  directly. 
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Q.  Had  you  any  conversation  with  Rogers  on  that  topic  ?  A. 
Yes,  sir. 

Q.  State  what  the  conyersation  was  between  you  and  Rogers  on 
the  subject  of  the  Meteor  ? 

Objected  to.    Admitted.    Claimants  except. 

Q.  Well,  there  were  other  parties  applied  to  me  first. 

Q.  You  say  you  had  negotiations  with  other  parties  before  you 
saw  Mr.  Rogers,  on  that  subject  ?    A.  Yes,  sir. 

Q.  Did  you  subsequently  ascertain  from  Rogers  that  these  par- 
ties were  authorized  to  act  for  him  ? 

Objected  to,  as  leading.  Counsel  for  the  government  proposes  to 
prove  that  several  gentlemen  had  negotiations  with  the  witness  as 
a  ship  broker,  in  regard  to  the  purchase  of  this  vessel  for  Chile,  to 
cruise  against  Spain ;  that  these  negotiations  went  on  for  several 
days,  when  it  was  ascertained  from  these  parties  that  they  were 
acting  for  the  Chilian  Consul,  Mr.  Rogers,  in  this  city ;  that  Mr. 
Wright  had  had  an  interview  with  Mr.  Rogers,  and  ascertained  the 
fact  from  him  that  these  parties  were  his  agents,  and  were  author- 
ized to  act  for  him  in  the  matter.  He  first  proposed  to  show  that 
these  parties  were  acting  for  him,  and  then  to  follow  it  up  by 
showing  what  the  conversations  were  between  those  parties  and 
Mr.  Wright. 

The  Court.  You  must  connect  all  the  parties,  to  give  legal 
effect  to  it. 

Question  waived  for  the  present. 

Q.  Did  you  have  negotiations  with  other  parties  for  the  purchase 
of  the  Meteor  ? 

Objected  to.    Admitted.    Exception. 

A.  Yes,  sir  ? 

Q.  State,  if  you  please,  with  whom.  I  speak  now,  before  you 
saw  Rogers  ?  A.  About  the  1st  of  December,  a  man  calling  him- 
self Byron,  and  a  Mr.  McNichols,  and  a  Major  Conkling,  called  at 
our  office. 

Q.  State  how  often  you  saw  them  during  that  month  ?  A.  Al- 
most every  day. 

Q.  After  seeing  them,  state  whether  or  not  you  saw  Mr.  Rogers, 
the  Chilian  Consul  ?    A.  I  did. 

Q.  State  what,  if  anything,  he  said  to  you  in  regard  to  any  au- 
thority given  by  him  to  these  men  to  negotiate  for  the  purchase  of 

the  Meteor  ? 

11* 
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Objected  to  as  hearsay  evidence.    Admitted.    Exception. 

A.  He  said  these  parties  were  authorized  to  make  negotiations. 

Q.  That  is,  Byron,  McNichols,  and  Conkling  ?    A.  Yes,  sir. 

Q.  State  when  you  first  saw  either  of  these  men  in  regard  to 
the  Meteor  ?    A.  About  the  1st  of  December. 

Q.  State  what  was  said  by  them,  or  either  of  them,  in  regard  to 
the  Meteor;  give  the  first  conversation?  A.  Mr.  Byron  called 
first  at  the  office  about  the  1st  of  December,  and  asked  me  if  I 
had  any  sea-going  steamers  fbr  sale.  I  asked  him  what  kind  he 
wished  ;  and  he  said  he  wished  to  purchase  three  or  four  good  fast 
sea-going  steamers.  I  made  a  memoranda  of  it,  and  told  him  I 
would  see  if  I  could  look  up  such  ones  as  he  wanted.  He  called 
again  the  next  day,  and  I  gave  him  a  list  of  two  or  three  steamers ; 
I  think  one  was  the  Ericsson,  and  the  Cumberland,  and  the 
Georgia,  and  the  Meteor. 

Q.  This  vessel  in  controversy  ?  A.  Yes,  sir ;  I  handed  him  the 
list,  and  then  the  next  day  he  brought  McNichols  and  Conkling, 
and  introduced  them  to  me  as  the  principals. 

Q.  State  what  he  said,  if  you  please  ?  A.  When  I  gave  him  the 
list,  I  asked  him  who  he  wished  the  vessel  for.  He  told  me  that 
he  would  bring  the  parties  to  the  office ;  he  brought  these  parties 
to  the  office,  and  introduced  them  as  his  principals.  I  asked  him 
if  either  of  the  steamers  would  suit  them. 

Q.  State  what  conversation  you  had  at  that  time  with  McNichols 
and  Conkling  ?  A.  They  had  seen  the  list  of  vessels,  and  I  asked 
them  if  any  of  these  vessels  would  suit  them.  They  told  me  that 
the  Meteor  was  the  vessel  they  wanted,  —  that  had  been  selected 
from  tlie  list ;  then  they  asked  me  if  I  could  get  the  price  of  the 
Meteor.  I  told  them  that  I  would  communicate  with  the  owners  of 
the  Meteor,  and  I  communicated  with  the  owners,  and  they  called 
again. 

Q.  Whom  did  you  communicate  with  ?  A.  With  Mr.  Forbes, 
of  Boston,  —  that  is,  I  communicated  with  my  brother,  H.  H. 
Wright,  who  was  in  Boston,  first ;  I  sent  him  a  dispatch  to  see  Mr. 
Forbes,  and  get  a  price  for  the  Meteor ;  my  brother  was  in  Boston 
on  a  visit. 

Q.  Did  you  receive  any  communication  from  Mr.  Forbes  on  the 
matter  ?    A.  I  got  a  reply  from  my  brother. 

Q.  Did  you  receive  any  letters  from  Mr.  Forbes  ?    A.  I  did. 

Q.  Did  you  write  him  any  ?    A.  I  did. 
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Q.  Have  you  got  those  letters  ?  A.  I  have  got  a  copy,  which  I 
was  ordered  to  produce  here  under  subpena. 

The  government  calls  for  the  original  letter  to  Forbes.  It  is  not 
produced. 

Q.  What  is  this  paper  ?  A.  This  is  a  copy  of  my  letter  to  R.  B. 
Forbes,  Esq.,  of  Boston,  dated  December  12, 1865. 

Q.  Did  you  receive  a  letter  from  Forbes  in  reply  to  that  ?  A. 
Yes,  sir. 

Counsel  for  the  government  reads  in  evidence  letter  from  the 
witness  to  B.  B.  Forbes,  dated  December  12,  1865,  which  is 
marked  Ex.  G. 

New  York,  December  12,  1866. 
R.  B,  Forbes^  Esq,,  Boston : 

Dear  Sir,  —  We  telegraphed  our  Mr.  H.  H.  Wright,  at  your  city,  to  obtain 
from  you  the  price  of  the  Meteor,  subject  to  a  commission  of  five  per  cent,  to  us, 
and  have  his  reply  offering  the  ship  at  $350,000.  In  your  absence,  we  called  on 
Messr&  Gary  &  Co.,  who  furnished  us  particulars  which  we  have  handed  to  our 
parties.  They  have  made  a  slight  inspection  of  the  ship,  and  propose  sending 
their  engineers  on  board  to-morrow,  when,  if  they  mean  business,  we  shall  be  pre- 
pared to  make  an  offer.  Mr.  Gary  has  caUed  on  us  to-day,  and  says  he  is  the 
party  through  whom  the  purchase  is  to  be  made.  We  telegraphed  as  above,  sup- 
pomng  you  were  the  only  party.  Please  set  us  right  on  this  point,  as  we  do  not 
wish  any  collision,  should  we  effect  a  sale.  - 

Yours  truly, 
(Signed)  GHARLES  L.  WRIGHT  &  GO. 

Q.  You  say  you  received  a  letter  in  answer  to  that  ?  A.  Yes, 
sir. 

jQ.  Look  at  this  paper,  and  state  what  it  is  ?  A.  That  is  the 
answer  I  received  from  J.  M.  Forbes  &  Co. 

Counsel  for  the  government  reads  letter  in  evidence,  which  is 
marked  Ex.  H.  : 

Boston,  13th,  1865. 

Gentlemen,  —  Anything  which  the  Messrs.  Gary  engage,  will  be  duly  ratified 
by  us.  Truly, 

J.  M.  FORBES  &  GO., 

Agents  steamship  Meteor. 
To  Messrs.  G.  L.  Weight  &  Go. 

Q.  On  the  receipt  of  the  last  letter,  Ex.  H,  state  whether  you 
wrote  another  letter  to  J.  M.  Forbes  &  Company.  A.  I  think  I 
acknowledged  the  receipt  of  thai 
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Q.  Is  this  a  copy  of  the  letter  yoa  sent  them  ?    A.  It  is. 
Letter  read  in  evidence,  and  marked  Ex.  I. 

56  South  Street,  New  York. 
Messrs.  J,  M,  Forbes  (f  Co.,  Boston : 

Gentlemen,  —  We  have  your  favor  of  yesterday.  We  will  arrange  all  mat- 
ters with  Mr.  Gary,  according  to  yonr  request  Some  matters  of  detail  have 
prevented  us  from  making  an  offer  for  a  day  or  two,  but  we  are  quite  confident 
that  we  shall  shortly  be  in  shape  to  close  with  you. 

We  are,  very  truly, 
(Signed)  CHARLES  L,  WRIGHT  &  CO. 

Q.  Did  you  have  any  further  interview  with  either  of  these 
parties  ?    A.  I  did. 

Q.  With  which  of  them  ?  A.  With  Mr.  Byron.  I  remember 
Mr.  Byron  was  the  prime  actor  in  this,  particularly  with  me. 

Q.  With  any  of  the  others  ?  A.  I  do  not  remember  whether, 
on  the  day  I  received  the  answer,  they  came  with  him. 

Q.  After  you  received  that  letter  from  Boston,  from  Forbes  & 
Co.,  did  you,  or  not,  see  Mr.  Gary  ?    A.  I  did. 

Q.  Is  he  in  Court  ?    A.  Yes,  sir,  Wm.  P.  Cary. 

Q.  On  what  day  did  you  see  him  ?  A.  I  think  I  saw  him  on 
the  day  I  telegraphed  to  my  brother,  or  the  day  that  I  wrote  the 
letter,  on  tlie  11th  or  12th  of  December. 

Q.  Was  it  before  or  after  you  had  received  the  letter  from 
Forbes  &  Co.  ?    A.  I  think  about  the  same  time. 

Q.  Where  did  you  see  him  ?    A.  At  our  oflBice  in  South  street. 

Q.  At  the  time  that  you  saw  him,  state  who  were  there  ?  A. 
Byron,  McNichols,  and  Conkliug  were  in  the  private  oflBice  when 
Mr.  Cary  came. 

Q.  Did  you  have  a  conversation  with  Mr.  Cary  at  that  time? 
A.  Yes,  sir. 

Q.  In  regard  to  what  ?  A.  Mr.  Cary  understood  I  had  been 
communicating  with  Mr.  Forbes  about  the  ship  Meteor.  Mr.  Cary 
told  me  that  he  has  as  much  to  say  about  the  ship  as  Mr.  Forbes 
had  ;  that  is  the  reason  I  wrote  the  letter  to  Mr.  Forbes. 

Q.  Go  on  and  state  what  conversation  took  place  between  you 
and  Mr.  Cary  in  regard  to  the  steamship  ?  A.  I  telegraphed  first 
to  my  brothers ;  I  suppose  it  was  l;he  effect  of  that  telegraph  that 
brought  Mr.  Cary  into  my  oflSce. 

Q.  You  speak  now  of  the  interview  in  which  Mr.  Cary  told  you 
that  he  had  as  much  to  do  with  the  Meteor  as  Mr.  Forbes  ?    A. 
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Yes ;  I  told  Mr.  Gary  that  I  had  parties  who,  I  thought,  would  buy 
the  ship,  and  that  I  would  communicate  with  him  as  soon  as  I 
could  do  so  definitely. 

Adjourned  to  11  o'clock  to-morrow. 


FouBTH  Day,  Tuesday,  April  3d. 

At  the  opening  of  the  Court,  the  District  Attorney  asked  leave 
to  introduce  a  witness,  out  of  order,  who  wanted  to  leave. 

TESTIMONY  OF  JAMES  K.  FORD. 

James  E.  Ford  sworn. 

Q.  Where  do  you  reside  ?    A.  In  Brooklyn. 

Q.  What  is  your  business  ?    A.  I  am  in  the  storage  business. 

Q.  Have  you  a  public  store  in  Brooklyn  ?    A.  Yes,  sir. 

Q.  Do  you  know  the  steamboat  Meteor  ?  A.  I  have  seen  her  as 
she  lay  at  the  dock. 

Q.  Do  you  recollect  of  some  guns  being  removed  from  her  and 
placed  in  your  store  ?  A.  There  were  some  guns  placed  in  my 
charge,  but  I  never  knew  where  from ;  she  was  not  at  my  wharf. 

Q.  Were  they  brought  to  your  store  ?    They  were,  sir. 

Q.  What  kind  of  guns  were  they?  A.  I  believe  they  were 
guns  called  Parrott  guns. 

Q.  How  many  were  there  ?    A.  Two. 

Q.  By  whom  were  they  placed  in  your  store  ?  A.  By  the  firm 
of  Cary  &  Co ;  by  Mr.  Smith,  acting  for  that  firm,  I  suppose. 

Q.  What  day  of  the  month  were  they  placed  there  ?  A.  I  took 
a  memorandum  from  my  book,  which  shows  it  was  on  the  18th  of 
January,  1866. 

Q.  Was  anything  said  by  Mr.  Smith  or  Mr.  Cary,  or  either  of 
them,  in  regard  to  where  these  guns  came  from  7    A.  No,  sir. 

Q.  Was  there  anything  else  but  the  guns  ?  A.  There  were 
some  appurtenances  connected  with  the  guns. 

Q.  What  were  they?  A.  Eleven  cases,  supposed  to  contain 
shell  or  shot,  six  gun  tackles,  one  piece  of  breech,  two  tompions, 
one  lever,  four  loading  and  cleaning  tools,  and  one  crank. 

Q.  Anything  else  ?    A.  Nothing  else. 

CroB^-examined. 

m 

Q.  Were  you  there  when  the  guns  came  to  the  store  ?  A.  Yes, 
sir. 
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Q.  How  do  you  know  that  Mr.  Smith  placed  them  there  ?  A. 
Mj  recollection  is,  that  he  came  himself  with  them. 

TESTIMONY  OF  C.  L.  WRIGHT,  RESUMED. 

C.  L.  Wright  again  examined. 

Q.  When  the  Court  adjourned  yesterday,  you  had  got  to  the 
point  of  your  testimony  where  Mr.  Gary  came  to  your  place. 
State,  if  you  please,  what  there  and  then  was  said  between  you 
and  Mr.  Gary  ?     A.  That  was  on  the  12th  or  13th  of  December. 

Counsel  for  claimant  objects  to  any  conversation  by  Mr.  Gary 
at' this  time,  on  the  ground  that  it  was  before  the  witness  received 
the  letter  from  Mr.  Forbes,  authorizing  Mr.  Gary  to  act. 

Q.  Was  it  after  you  received  this  letter  of  13th  December  ?  A. 
About  that  time. 

Q.  State  what  took  place  at  that  interview  in  your  office  ? 

Counsel  for  claimants  objects.    Admitted.    Exceptions  taken. 

A.  I  replied  to  Mr.  Gary  that  we  would  treat  through  him  for 
the  purchase  of  the  steamboat,  and  when  we  could  get  anything 
definite  I  would  call  on  him.  The  conversation  was  very  short  at 
that  time.   I  think  that  was  all  that  was  said. 

Q.  On  that  interview,  state  whether  McNichols,  Byron,  and 
Conkling  were  in  your  office.  A.  I  think  they  were  in  the  inside 
office. 

Q.  In  this  interview  was  anything  said  by  you  to  Gary  as  to  who 
your  principals  were  ?    A.  I  think  not,  sir. 

Q.  When  did  you  next  see  Mr.  Gary  ?  A.  I  think  within  a  day 
or  two ;  either  the  next  day  or  the  day  after. 

Q.  Where  did  you  see  him  ?    A.  At  our  office. 

Q.  Who  was  present  at  that  time?  A.  Those  same  parties 
were  in  the  inside  office :  Byron,  McNichols,  and  Conkling. 

Q.  Did  you  have  a  conversation  with  Mr.  Gary  ?  A.  Mr.  Gary 
at  that  time  wished  to  know  who  my  principals  were,  and  I  im- 
mediately went  into  the  inside  office  and  asked  these  men,  and 
insisted  upon  knowing  who  their  principals  were. 

Q.  When  Mr.  Gary  asked  of  you  to  know  who  your  principals 
were,  did  you  say  anything  to  him  at  that  time  and  before  you 
went  in  to  the  other  men  ?  A.  I  told  him  I  believed  the  parties 
represented  the  Chilian  government. 

Q.  And  then  you  went  into  the  inner  room  and  saw  these  par- 
ties ?    A.  Yes,  sir. 
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Q.  You  had  an  interview  with  them  ?  A.  Yes,  sir ;  after  that 
interview  I  saw  Mr.  Gary. 

Q.  State  what  you  said  to  Mr.  Gary  afterwards  ?  A.I  told  him 
I  believed  the  parties  wished  to  purchase  the  boat  for  the  Chilian 
government.  Mr.  Gary  replied,  "  If  these  are  your  parties  I  do 
not  think  you  can  do  anything  with  them ;  '^  that  he  had  an  ap- 
plication of  that  kind  before,  and  they  had  no  money  ;  I  told  him 
I  believed  they  could  make  arrangements  for  some  money,  and  if 
so,  I  would  communicate  with  him  further.  I  think  that  is  all  that 
occurred  at  that  interview. 

Q.  Did  you  see  him  again  ?    A.  I  think  I  did  once,  afterwards. 

Q.  Where  was  that  ?    A.  At  our  oflSce. 

Q.  While  you  were  talking  to  Mr.  Gary  in  regard  to  this  matter, 
state  whether  or  not  you  communicated  between  the  room  where 
these  parties  were  and  where  Mr.  Gary  was.  A.  I  stated  that  at 
first. 

Q.  At  any  of  those  interview  in  regard  to  the  purchase  of  this 
vessel,  when  you  got  information  from  those  parties,  did  you  re- 
port to  Mr.  Gary  what  was  told  you  in  the  other  room  ? 

Claimant's  counsel  objects  as  too  general. 

Q.  Gome  back  to  the  first  interview.  After  you  saw  Mr.  Gary 
at  the  first  interview,  state  whether  you  went  into  the  other  room 
and  saw  Byron,  McNichoIs,  and  Gonkling  ?    A.  I  did. 

Q/  What  did  you  say  to  them  ? 

Objected  to. 

Q.  Did  you  report  to  them  your  interview  with  Mr.  Gary  ? 

Objected  to. 

Q.  After  your  first  interview  with  Mr.  Gary,  state  whether  you 
saw  McNichoIs  and  the  other  parties  in  the  other  room  ?  A.  On 
the  first  interview  I  did. 

Q.  Did  you  say  anything  to  them  as  to  what  Mr.  Gary  told  you ; 
and  if  so,  what  ?  A.  On  the  first  interview  I  don't  think  I  did. 
Mr.  Gary  merely  came  to  the  office  and  said  that  he  had  as  much 
to  do  with  the  boat  as  Mr.  Forbes. 

Q.  Had  you  sent  to  Mr.  Gary  to  come  to  the  office,  or  did  he 
come  of  his  own  accord  ?  A.  I  had  been  to  his  office,  asking 
for  him,  and  left  word  that  I  had  called. 

Q.  On  the  second  interview,  did  you  report  back  to  these  men 
what  Mr.  Gary  told  you  ?    A.  I  did. 

Q.  Did  you  report  to  Mr.  Gary  what  they  said  to  you  ?  A.  Yes, 
sir. 
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Q.  State  what  you  reported  to  Mr.  Gary,  that  McNichoIs,  Conk- 
ling,  and  Byron  said  ?  A.  I  asked  McNichoIs,  Gonkling,  and 
Byron  whom  they  represented.  They  said  they  represented  the 
Chilian  government.  Then  I  said  to  Mr.  Cary,  that  I  believed  the 
parties  wanted  her  for  the  Chilian  government.  He  said,  ^^  If  these 
are  your  parties,  I  don't  think  you  can  do  anything  with  them, 
because  I  do  not  believe  they  have  any  money."  I  told  him  I 
thought  they  had,  or  that  some  arrangement  could  be  made  for 
money,  and,  if  I  could  do  any  thing,  I  would  see  him  further. 

Q.  Do  you  recollect  anything  more  of  that  interview  witli  Mr. 
Cary  ?    A.  No,  sir. 

Q.  Was  anything  said  by  him  at  the  interview  with  you,  to  the 
effect,  or  in  substance,  that  he  had  already  had  negotiations  for 
the  sale  of  the  Meteor  to  the  Chilian  government. 

Objected  to  by  claimant's  counsel. 

The  Court.  Ask  what  conversation  he  had  ?  A.  As  I  have 
said,  at  that  time  he  said  he  had  already  been  in  treaty  with  them 
and  they  had  no  money. 

Q.  When  did  you  next  see  Mr.  Cary  ?  A.  I  do  not  think  I  saw 
him  again  until  somewhere  in  the  neighborhood  of  December 
20th. 

Q.  You  saw  him  then  at  your  oJ£ce  ?    A.  I  think  it  was. 

Q.  State  what  conversation  you  had  with  him  then  in  regard  to 
the  subject  ?  A.  He  came  in  to  ask  if  there  had  been  anything 
done,  and  I  said  there  had  not ;  that  we  had  got  along  no  further, 
—  had  made  no  further  progress. 

Q.  Was  anything  else  said  by  him  at  that  time  ?  A.  I  think 
not. 

Q.  When  did  you  next  see  him  ?  A.  I  do  not  think  I  saw  Mr. 
Cary  again  after  that. 

Q.  Do  you  know  McNichoIs  ?    A.  Yes,  sir. 

Q.  Do  you  know  Mackenna  ?    A.  Yes,  sir. 

Q.  And  Mr.  Rogers  ?    A.  Yes,  sir. 

Q.  Do  you  know  whether  any  of  these  gentlemen,  —  Rogers, 
Mackenna,  and  McNichoIs,  —  measured  or  examined  the  Meteor  ? 

Objected  to,  unless  the  witness  saw  them. 

A.  Not  of  my  own  knowledge. 

Q.  Have  you  any  other  sources  of  information  on  that  subject  ? 

Objected  to  as  introducing  irrelevant  evidence.  Admitted. 
Claimants  except. 
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A.   Yes,  sir. 

Q,  Did  you  have  an  interview  with  Mr.  Rogers  upon  the  sub- 
ject of  the  purchase  of  the  Meteor,  and  of  her  fitting  out  ?  A. 
Yes,  sif . 

Q.  When  did  you  first  have  that  interview  and  conversation  ? 
A.   I  think  about  the  middle  of  December. 

Q.  Where?    A.  At  Mr.  Rogers's  house,  in  this  city. 

Q.  State  that  conversation  in  detail. 

Counsel  for  claimants  objects,  as  calling  for  hearsay  evidence  in 
the  statements  of  Mr.  Rogers,  made  out  of  court  to  this  witness. 
Objection  overruled  for  the  present.     Claimants  except. 

A.  I  asked  Mr.  Rogers  if  the  Chilian  government  wished  to 
buy  the  steamers;  he  said  that  the  confidential  agent  was  here 
and  wished  to  make  some  purchase. 

Q.  Did  he  say  who  he  was  ?  •  A.  I  do  ppt  think  he  told  his 
name ;  we  had  some  conversation  about  the  ^teor ;  I  asked  him 
what  they  wanted  to  do ;  I  learned  from  him  they  wished  to  pur- 
chase an  armed  vessel ;  he  said  that  the  ^^  confidential  agent " 
wished  to  purchase  an  armed  vessel ;  we  talked  about  the  Meteor, 
and  I  told  Mr.  Rogers  I  did  not  think  it  possible  to  get  a  vessel 
like  her  from  this  port. 

Q.  Give  the  conversation  as  near  as  you  can,  that  you  and  he 
had  in  regard  to  the  Meteor  ?  A.  I  think  he  said  they  wished  to 
purchase  a  vessel. like  the  Meteor,  that  the  Meteor  would  suit 
them. 

Q.  You  think  he  said  that  ?  A.  I  am  quite  positive  he  said 
that. 

Q.  Did  he  say  for  what  purpose  ?  A.  He  said  for  the' Chilian 
government. 

Q.  He  said  who  wanted  to  purchase  ?  A.  The  confidential 
agent ;  I  do  not  think  he  named  him  at  that  time  ;  in  describing 
the  Meteor,  I  told  him  she  was  a  vessel  built  for  war  purposes,  and 
I  did  not  think  they  could  get  her  away  fi'om  New  York ;  I  forget 
all  the  conversation  in  detail,  but  Mr.  Rogers  finally  agreed  with 
me,  that  it  would  be  impossible  to  g^t  a  vessel  hke  the  Meteor  out, 
and  I  think  the  communication  in  reference  to  the  Meteor  ended 
about  that  time. 

Q.  Do  you  recollect  about  what  date  this  conversation  was  ? 
A.   I  think  about  the  middle  of  December. 

12 
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Q.   Did  you  see  Rogers  after  that?    A.   I  did. 

Q.  Now  state  what,  if  anything,  he  said  to  you  in  regard  to 
the  Meteor  in  a  subsequent  conversation,  and  what  you  said  to 
him.  State  when  it  was.  A.  I  had  a  number  of  interviews ; 
my  other  interviews  with  him  had  no  connection  with  the  Meteor ; 
but  the  last  interview  I  had  with  him  we  had  a  general  conversa- 
tion about  the  Meteor. 

Q.  In  any  of  those  conversations  was  anything  said  by  Rogers 
to  you  about  his  parties  or  agents  having  examined  the  Meteor  ? 

Counsel  for  claimants  objects. 

Q.  Was  anything  said  to  you  by  Rogers,  prior  to  the  seizure  of 
the  vessel,  in  any  of  those  interviews  you  have  mentioned,  in  re- 
gard to  the  Meteor  being  measured  or  examined  ? 

Objected  to. 

A.   I  do  not  remember  anything  about  that. 

Q.  Was  anything  said  to  Rogers  by  you  as  a  reason  why  the 
Meteor  could  not  be  got  out  of  New  York  ? 

Question  objected  to  as  hearsay  evidence.  Admitted.  Excep- 
tion taken  by  claimants'  counsel. 

A.  I  do  not  know  whether  Rogers  made  any  reply  to  it  or  not, 
but  he  agreed  with  me  that  she  could  not  be  got  out. 

Q.   Why  ?    A.   Because  she  was  an  armed  vessel. 

Q.  Was  anything  said  to  Rogers  by  you,  or  by  him  to  you, 
when  it  was  said  she  could  not  be  got  out,  as  to  the  reason  why 
she  could  not  be  got  out  ?  A.  We  had  a  general  conversation 
about  her,  and  about  her  being  built  for  war  purposes. 

Q.  State  what  was  said  on  both  sides.  A.  I  cannot  recollect 
all  the  details  of  the  conversation ;  I  do  not  know  that  Mr*  Rogers 
ever  saw  the  vessel. 

Q.  Give  the  conversation  in  substance,  if  you  cannot  give  the 
details.     A.   I  caniiot  recollect  the  exact  language. 

The  Court  :   Had  you  seen  the  vessel  ?    A.   I  had. 

Q.  Did  you  understand  fi*om  Mr.  Rogers's  conversation  with 
you  on  the  subject,  that  he  understood  the  build  and  character  of 
the  vessel  ?    A.  Yes,  sir. 

Counsel  for  claimants  asks  to  have  the  conversation  in  full  if 
given  at  all. . 

Witness  :  I  do  not  remember  the  details  of  the  conversation ; 
the  substance  of  it  was  that  we  both  understood  she  was  a  vessel 
built  for  war  purposes. 
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Counsel  for  claimants  objects  as  not  an  answer  to  the  question. 

Witness  :  I  told  him  I  thought  he  could  not  get  a  vessel  of  her 
description  clear  from  the  port. 

By  the  District  Attorney :  Q.  You  say  you  knew  and  he  knew 
she  was  armed  ?  A.  Knew  she  was  pierced,  —  built  for  war  pur- 
poses. 

Q.  Were  you  informed  by  Mr.  Gary  that  there  were  Parrott 
guns  on  board  of  her  ?     A.   No,  sir. 

Q.   Or  by  any  one  ?    A.  I  saw  them  on  board. 

Q.  When  did  you  see  those  guns  on  board  ?  A.  On  Christ- 
mas day,  when  I  was  on  board  of  her. 

The  Court  :  Did  you  personally  know  of  Rogers  ever  being 
on  board  the  ship  ?     A.   No,  sir. 

Q.  Did  you  in  any  of  these  conversations  with  Mr.  Rogers  tell 
him  she  could  not  be  got  out  because  she  had  guns  on  board  ? 

Objected  to,  as  leading. 

Q.  Did  you  see  Mr.  Mackenna  in  December  ?    A.  Yes,  sir. 

Q.   Where  ?    A.  At  his  house. 

Q.  Did  you  have  any  interview  or  conversation  with  him  in 
regard  to  the  matter  ?    A.   I  do  not  think  I  did. 

Q.  Did  you  have  any  conversation  with  Rogers  in  regard  to 
Mackenna  ?    A.   Yes,  sir. 

Q.  When  was  that?  A.  I  think  the  Thursday  or  Friday 
before  the  ship  was  seized. 

Q.  Do  you  recollect  what  day  of  the  week  she  was  seized  ? 
A.  No,  sir ;  I  think  it  was  the  first  of  the  week.  I  saw  him  the 
Thursday  or  Friday  before. 

Q.  State  what  Rogers  said,  if  anything,  respecting  the  action 
of  Mackenna  in  regard  to  the  purchase  of  the  Meteor. 

Objected  to  as  hearsay,  being  only  Rogers's  statement  of  Mack- 
enna's  action.     Admitted.     Claimants  except. 

A.  I  called  on  Mr.  Rogers  and  told  him  I  understood  the  Chil- 
ian government  had  bought  the  Meteor. 

Q.  When  was  this?  A.  I  think  Thursday  or  Friday;  Mr. 
Rogers  replied  he  knew  nothing  about  it ;  that  he  had  nothing  to 
do  with  it ;  that  he  believed  Mackenna  had  something  to  do  with 
it,  but  he  personally  had  nothing  to  do  with  the  purchase  of  the 
Meteor. 

Q.   Did  he  say  Mackenna  had  made  the  purchase  ? 
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Objected  to  as  leading.     Excluded. 

Q.  State  what,  if  anything,  was  said  by  Rogers  to  you  as  to 
Mackenna  having  made  the  purchase  of  the  Meteor. 

Objected  to  as  leading,  and  on  the  ground  that  the  witness  had 
already  answered.     Admitted.     Exception. 

A.  Shall  I  repeat  my  conversation  ?  He  told  me  he  believed 
Mackenna  had  made  some  arrangement  for  the  Meteor,  and  that 
he  personally  had  nothing  to  do  with  it. 

Q.  Did  you  understand  my  question  ?  I  used  the  word  "  pur- 
chase."    A.   I  do  not  think  the  word  "  purchase  "  was  used. 

Q.  Did  you  write  a  letter  of  which  this  produced  is  a  copy  to 
Mr.  Gary  ?     A.   Yes,  sir ;  I  think  the  last  part  of  December. 

Q.  Was  it  sent  to  him  ?  A.  I  believe  it  was ;  my  boy  was 
directed  to  send  it. 

Q.  Did  you  get  any  answer?  A.  Mr.  Gary's  son  called  at 
tlie  office.    . 

Q.  On  the  sending  of  that  letter  Mr.  Gary's  son  called  at  the 
office  ?    A.   Yes ;  and  said  his  &ther  was  out  of  town. 

Q.   Acknowledged  the  receipt  of  it  ?    A.   Yes,  sir. 

Q.  What  further  did  he  say  about  his  father  ?  A.  I  do  not 
know,  because  I  did  not  see  his  son. 

Q.   Did  you  see  the  father  after  the  son  called  ?    A.   No,  sir. 

Counsel  for  the  government  offers  in  evidence  letter  dated  De- 
cember 26,  1865.  Gounsel  for  claimants  objects  that  it  is  not 
proved  to  be  sent. 

Q.  Did  you  send  it  by  your  usual  messenger  ?  A.  Yes;  I  sent 
it  by  our  office  boy. 

The  letter  is  read  in  evidence,  subject  to  proof  that  it  was 
sent,  and  marked  Ex.  E. 

New  York,  Dec.  26, 1865. 
Messrs.  Cart  &  Co. :  — 

Dear  Sirs,  —  Will  you  please  name  lowest  price  cash  for  the  Meteor,  sub- 
ject to  a  commission  of  5  per  cent  to  us. 

We  hope  to  be  in  a  position  to-morrow  to  make  you  a  positive  offer.  The 
price  named  by  Mr.  Forbes,  to  our  Mr.  H.  H.  Wright  (say  $350,000),  is  above 
the  views  of  our  purchaser. 

Yours  truly, 
[Signed]  Charles  L.  Wright  &  Co. 

Q.  Do  I  understand  you  to  say  you  did  not  see  Mr.  Gary  again 
after  sending  that  letter  ?  A.  I  do  not  think  I  did,  personally. 
Mr.  Gary  may  have  called  at  my  office. 
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Q.  You  had  no  written  answer  to  that  letter  ?    A.   No,  sir. 

OrossSxamined  by  Mr.  JEvarts. 

Q,   Who  composed  your  firm  ?    A,   My  son  and  my  brother. 

Q.  How  long  have  you  conducted  the  business  of  ship-broker 
in  this  city  ?    A.   About  six  years  in  this  city. 

Q.  The  house  of  Gary  &  Co.  were  known  to  you  ?  A.  Yes, 
sir. 

Q.  And  the  Boston  house  of  John  M.  Forbes  &  Co.  ?  A.  By 
reputation,  as  a  business  house. 

Q.  When  did  you  first  know  of  the  Meteor  as  a  ship  ?  A. 
About  the  time  she  was  launched. 

Q.  When  did  you  first  understand  that  she  was  for  sale? 
A.   About  the  first  of  December  last. 

Q.  How  did  you  learn  that  &ct  ?  A.  It  was  generally  known 
among  the  ship-brokers. 

Q.  It  was  a  matter  of  public  notoriety  to  the  shipping  interest, 
that  the  Meteor  was  for  sale  ?    A.   Yes,  sir. 

Q.  You  then  first  heard  of  it.  Do  you  know  whether  or  not 
she  had  been  for  sale  for  several  months  before  that  ?  A.  I  think 
she  was ;  I  think  she  had  been  in  the  market  for  sale  for  three 
months  before. 

Q.  But  it  did  not  come  to  your  knowledge  particularly  until 
about  the  first  of  December  ?    A.   No,  sir. 

Q.  When  did  you  first  see  the  Meteor  ?  A.  I  first  saw  her 
on  the  graving  dock,  —  on  the  floating  dock  as  I  was  passing. 

Q.  From  the  time  you  heard  of  her  being  for  sale,  when  did 
you  first  see  her  ?  A.  That  was  the  time  she  was  on  the  graving 
dock. 

Q.   Did  you  go  on  board  of  her  then  ?    A.  No,  sir. 

Q.  When  did  you  first  go  on  board  of  her  ?  A.  On  Christmas 
day. 

Q.   Never  before  ?    A.   No,  sir. 

Q.  Did  you  ever  go  on  board  of  her  again  ?    A.   No,  sir. 

Q.  So  that  time  is  the  only  time  you  ever  saw  her  ?  A.  That 
is  the  only  time  I  was  on  board  of  her. 

Q.  Those  Parrott  guns  that  you  saw  on  board,  how  many  were 
there?    A.   Two. 

Q.  How  were  they  set  ?  A.  They  were  placed  forwards  of 
the  mainmast,  where  sliips  generally  carry  their  ship's  guns. 

12* 
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Q.   On  the  upper  deck  ?    A.   Yes,  sir, 

Q.   That  is  a  flush  deck,  with  a  small  break  in  it  ?     Yes,  sir. 

Q.   Do  you  know  the  size  of  those  guns  ?     A.   No,  sir. 

Q.  Were  they  any  different  from  what  merchant  ships  carry  ? 
A.  I  tliink  merchant  ships  lately  have  carried  guns  about  that 
size.  / 

Q.   And  they  usually  carry  two  ?    A.   Yes,  sir. 

Q.  And  you  saw  no  other  arms  on  board  ?  A.  No,  sir ;  that 
is  all  I  saw. 

Q.  I  think  you  said  you  had  no  interview  or  communication 
with  Mackenna  about  the  Meteor  ?     A.   No,  sir. 

Q.  Mr.  Byron  came  the  first  of  the  men  you  named  ?  A. 
Yes,  sir. 

Q.  Who  is  he  ?  A.  I  do  not  know  what  his  business  is  ;  he 
gave  me  his  residence  as  in  this  city. 

Q.   Do  you  know  whether  he  is  here  now  ?     A.   I  do  not,  sir. 

Q.  Is  he  a  merchant?  A.  I  do  not  know  anything  about 
him. 

Q.  Nothing  about  him  to  indicate  whether  he  was  a  merchant 
or  a  runner,  or  what  ?  A.  I  believe  he  had  been  in  the  Army 
of  the  United  States. 

Q.  Had  he  soldier's  clothes  on  ?  A.  He  had  a  military  coat 
on. 

Q.  Did  he  have  the  appearance  of  what  you  call  a  runner? 
A.  There  are  so  many  different  kinds  of  runners  for  hotels,  ships, 
and  sailors'  boarding-houses,  that  I  can't  well  say. 

Q.  Any  kind  of  runner ;  I  do  not  care  what  kind  ?  A.  He 
had  the  appearance  to  me  more  of  an  officer  or  a  sailor ;  he  looked 
to  me  like  a  Chilian,  when  I  first  saw  him. 

Q.  In  complexion  ?  A.  Yes,  sir ;  and  style,  —  more  like  a 
Chih'an  sailor  or  captain. 

Q.  He  had  an  army  uniform  on  ?  A.  He  had  a  coat  with  a 
cape  to  it. 

Q.  And  he  had  been  in  the  army  you  understand  ?  A.  So  I 
understood  afterwards. 

Q.  Did  he  talk  like  a  foreigner?  A.  No,  sir  ;  I  do  not  know 
that  he  did  ;  he  had  an  impediment  in  his  speech. 

Q.  Do  you  know  what  his  full  name  was?  A.  George,  I 
think. 
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Q.  Was  it  not  George  Gordon  Byron  ?  A.  I  think  lie  signed 
his  name  Geo.  D.  Byron. 

Q.  15ou  never  saw  him  before  ?  A.  I  never  had  seen  him  be- 
fore. 

Q,  And  you  never  saw  him  except  on  that  business  ?  A.  No, 
sir. 

Q.  It  was  about  the  first  of  December  that  Byron  came  to 
you  ?    A.   I  think  the  fourth  of  December. 

Q,  Tell  us  what  Byron  said  to  you  ?  A.  Byron  called  at  the 
o£Bce,  and  said  that  he  noticed  we  were  ship-brokers ;  that  he  was 
looking  about,  and  wanted  to  purchase  three  or  four  sea-going 
steamers. 

Q.  Did  he  say  he  wanted  them  for  himself?  A.  No,  he  did 
not  say  who  he  wanted  them  for. 

Q.  Did  you  understand  that  he  wanted  them  for  himself?  A. 
He  said  he  wished  to  purchase  three  or  four  sea-going  steamers ; 
we  have  received  applications  every  day  for  ships  or  steamers. 

Q.  Generally  you  can  tell  whether  a  man  wants  to  be  the  pro- 
prietor, or  is  acting  for  another?  A.  I  did  not  suppose  he  wanted 
them  for  himself. 

Q.  And  you  asked  him  then,  what  ?  A.  I  told  him  I  would 
look  about  and  see  what  I  could  find,  and  furnish  him  a  list. 

Q.  Did  you  ask  him  what  kind  of  steamers  he  wanted  ?  A. 
Yes ;  he  wanted  three  or  four  good  stanch  sea-going  steamers. 

Q.  You  said  you  would  look  about  and  let  him  know  ?  A. 
Yes,  sir.   . 

Q.  Did  you  take  his  address  ?  A.  Yes,  sir ;  it  was  in  Grand 
Street,  I  think. 

« 

Q.  At  a  business  place,  or  boarding-house  ?  A.  I  think  at  his 
residence. 

Q.  Did  you  ever  go  there  ?  A.  No,  sir ;  I  do  not  know 
whether  it  was  a  right  address  or  not. 

Q.  Did  he  come  to  you  of  his  own  accord  ?  A.  He  came 
again  of  his  own  accord  next  day. 

Q.  Then  you  gave  him  the  list  you  have  named  ?  A.  Yes, 
sir. 

Q.   And  that  included  the  Meteor  ?    A.   Yes,  sir. 

Q.  What  did  he  do  then  ?  A.  He .  took  the  list  away,  and 
came  again. 
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Q.  How  long  after  ?  A.  I  think  lie  came  next  day,  or  the 
day  after. 

Q.   Did  he  bring  anybody  else  ?    A.   Yes,  sir. 

Q,   This  was  the  time  he  brought  some  one  ?    A.   Yes,  sir, 

Q.   Who  were  they  ?    A.   McNichols,  and  Major  Conkling. 

Q,   Did  you  know  either  of  them  before  ?    A.   No,  sin 

Q.   Never  heard  of  them  ?    A,   No,  sir. 

Q.  What  were  they  ?  A,  I  know  nothing  of  their  position  at 
all. 

Q.  Did  he  introduce  them  as  his  principals  ?  A.  Yes,  "  these 
are  my  principals,  these  are  the  parties  "  ;  that  they  had  every- 
thing to  do  with  this  business. 

Q.  Had  you  asked  him  to  bring  his  principals  ?  A.  I  do  not 
remember  whether  I  had  at  that  time  or  not. 

Q.  Did  you  understand  then  that  these  men,  McNichols  and 
Conkling,  were  the  proposed  proprietors  ?  A.  No,  sir ;  I  under- 
stood tliat  they  were  agents,  —  principals  to  him,  and  agents  to 
some  one  else. 

Q.  What  did  the  appearance  of  these  men  indicate  to  you,  — 
whether  their  profession  was  that  of  merchants  or  runners  ?  A. 
They  were  well-dressed  men,  and  I  could  not  say  whether  they 
were  runners  or  what  they  were. 

Q.  Did  you  understand  they  were  after  a  commission  ?  Was 
anything  said  about  commissions  between  you  ?    A.   Yes,  sir. 

Q.  What  was  it?  A.  They  wanted  a  portion  of  the  com- 
mission. 

Q.  Had  they  asked  you  what  your  commission  would  be  ?  A. 
Yes,  sir. 

Q.  And  you  had  named  it?  A.  Yes,  sir;  I  told  them  the 
customary  commission  of  2  J  per  cent  for  selling  a  vessel,  paid  by 
the  seller  of  the  vessel. 

Q.  What  share  of  that  did  they  say  they  wanted  ?  A.  They 
wanted  one  half  of  it,  or  more. 

Q.  What  did  they  want  ?  A.  They  wanted  the  lion's  share 
of  the  commission ;  I  said  that  I  would  have  to  enlarge  the  com- 
mission if  they  wanted  any ;  I  think  they  wanted  one  and  a  half 
per  cent. 

Q.  Did  you  agree  with  them  that  they  should  have  one  and  a 
half  per  cent  ?    A.   I  think  I  did. 
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Q.  Out  of  two  and  a  half  per  cent  ?  A.  Out  of  whatever  I 
got. 

Q.  If  you  got  more,  they  did  not  get  any  more  ?    A.   No,  sir; 

Q.  Did  you  enter  into  any  negotiation  for  any  steamer  but  th6 
Meteor,  in  behalf  of  these  parties  ?  A,  Yes,  I  got  the  price  of 
different  steamers  from  their  owners. 

Q.   These  others  you  have  named  ?    A.   Yes,  sir. 

Q.  Is  that  the  extent  you  went  to  with  any  others  ?  A.  Yes, 
sir. 

Q.  Now,  as  I  understood  you,  at  one  or  two  dr  more  interviews 
between  yourself  and  Mr.  Gary,  at  your  oflBce,  these  men  Byron, 
McNichols,  and  Conkling,  were  in  your  inner  office,  in  another 
room  from  where  you  and  Gary  were  ?    A.   Yes,  sir. 

Q.  They  were  not  present  at  any  part  of  any  interview  between 
you  and  Gary  ?     A.   No,  sir. 

Q.   Mr.  Gary  never  saw  them  ?     A.   I  do  not  think  he  had. 

Q.   Or  know  anything  about  them  ?     A.   I  do  not  think  he  did, 

Q.   Not  from  you  ?    A.   No,  sir. 

Q.  You  have  told  in  substance  all  that  took  place  in  the  way  of 
negotiations  for  the  purchase  of  the  ship,  on  your  part  and  on  Mr. 
Gary's  part  ?     A.   Yes,  sir. 

Q.  What  date  was  it  that  the  matter  broke  off?  A.  I  think 
about  the  middle  of  December. 

Q.  So  that  when  you  wrote  this  letter  of  the  26th,  that  was  a 
new  proposition  ?     A.   Yes,  sir  ;  from  Mr.  Byron. 

Q.   Mr.  Byron  prompted  that  ?    A.   Yes,  sir. 

Q.   And  these  other  people  ?    A.   No,  Byron  alone. 

Q.  And  you  did  not  get  any  answer  of  any  kind  ?  A.  No, 
sir. 

Q.   And  that  was  the  end  of  that  ?     A.   Yes,  sir. 

Q.  At  one  interview,  you  say  Mr.  Gary  asked  you  who  your 
principals  were?     A.   Yes,  sir. 

Q.  When  he  first  asked  you  that,  did  you  not  say  to  him,  that 
you  were  not  at  liberty  to  tell  who  your  principals  were  ?  A.  I 
think  I  may  have  said  so. 

Q.  And  at  that  interview,  when  he  first  asked,  and  when  you 
made  that  answer,  or  may  have  made  that  answer,  did  you  tell 
him  who  your  principals  were  ?  A.  I  do  not  think  I  did  at  the 
first  interview. 
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Q.  The  interview  at  which  he  asked  for  your  principals,  you 
did  not  tell  him  ?    A.   I  do  not  think  I  did. 

Q.  When  afterwards  did  he  ask  you  again  for  your  principals  ? 
A.   Within  a  few  days. 

Q.   At  your  office  ?    A.   Yes,  sir. 

Q.   Did  he  ask  you  again  for  your  principals  ?    Yes,  sir. 

Q.  Did  you  then  give  him  your  principals  ?  A.  Those  parties 
were  then  in  the  inner  office,  and  I  went  in  there. 

Q.  Are  you  sure  that  you  ever  gave  Mr.  Gary  your  principals  ? 
A.   Yes,  sir. 

Q.   And  at  that  time  ?    A.   Yes,  sir. 

Q.   Did  you  give  him  the  names  of  those  men  ?     A.   No,  sir, 

Q.   In  all  the  time  ?    A.   No,  sir. 

Q,  What  did  you  say  to  him  as  to  your  principals  ?  A.  I  told 
him  I  believed  the  parties  that  wished  to  purchase  her  were  the 
Chilian  government. 

Q.  Did  you  tell  him  that  you  believed  that  the  parties  who  wished 
to  purchase  her,  wished  to  purchase  her  for  the  Chilian  govern- 
ment ?  A.  I  do  not  remember  whether  it  was  put  in  that  phra- 
seology or  not. 

Q.  It  might  have  been  so  ?  A.  I  cannot  say  ;  I  gave  him  to 
infer  it  was  the  Chilian  government ;  that  was  my  inference  from 
what  the  people  inside  told  me. 

Q.  And  you  gave  it  to  Mr.  Cary  as  an  inference  or  belief? 
A.   Yes,  sir. 

Q.  And  you  may  have  told  him  that  the  parties  wishing  to  buy 
were  the  Chilian  government,  or  that  the  parties  wishing  to  buy 
wished  to  buy  for  the  Chilian  government  ?  A.  I  told  him  I 
believed  the  parties  that  wanted  to  purchase  the  Meteor  were  the 
Chilian  government. 

Q.  Did  you  tell  him  that,  or  did  you  tell  him  that  the  party 
who  wished  to  purchase,  wished  to  purchase  for  the  Chilian  gov- 
ernment? A.  No,  sir;  I  told  him  the  parties  wishing  to  buy 
were  the  Chilian  government. 

Q.  Was  there  any  other  conversation  between  you  and  Mr. 
Cary  about  your  principals  subsequent  to,  or  different  from,  what 
you  have  given  ?  A.  No,  sir ;  I  do  not  remember  that  there 
was. 

Q.  You  have  said  you  saw  Rogers ;  when  did  you  first  see  him  ? 
A.   I  think  about  the  middle  of  December. 
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Q.   Did  he  come  to  you  or  you  go  to  him  ?    A.   I  went  to  him. 

Q.  Have  you  said  in  your  examination  that  Rogers  told  you 
that  these  men,  Byron,  McNichols,  and  Conkling  were  acting  for 
him,  or  that  either  of  them  were  acting  for  him  ?  A.  I  may  have 
so  stated  it. 

Q.  Did  he  so  state  ?  A.  He  gave  me  to  understand  they 
were  looking  about  for  vessels  for  him,  or  to  that  effect. 

Q,  What  did  he  say  to  you  about  these  men  ?  A.  I  think  I 
asked  Mr.  Rogers  if  these  men  were  employed  by  him  in  looking 
up  vessels,  and  he  said  they  had  handed  him  lists  of  vessels. 

Q.   Was  that  all  he  said  ?    A.   I  inferred  from  what  he  said — 

Q.  I  do  not  want  that ;  I  want  to  know  if  that  is  all  he  said  ? 
A.   I  think  that  was  all. 

Q.  The  rest  was  your  inference  ?  A.  I  looked  upon  them  as 
having  authority  to  make  application  for  the  vessels. 

Q.  It  is  reported  in  one  of  the  papers  that  you  said  that  Mr. 
Rogers  said  they  had  authority  to  negotiate  for  the  purchase  of 
the  Meteor?  A.  I  do  not  think  I  said  that ;  I  did  not  mean  to 
say  that. 

Q.  All  he  said  was,  they  had  handed  him  lists  of  vessels? 
A.  Yes,  sir. 

Q.  Do  you  know  how  it  became  known  to  the  government, 
or  prosecuting  attorney,  that  you  knew  anything  about  the  Mete- 
or ?    A.   No,  sir. 

Q.  You  did  not  convey  any  information  yourself?  A.  No, 
sir. 

Q.  Do  you  know  who  the  informers  were  ?  A.  I  saw  in  the 
papers. 

Q.   You  had  nothing  to  do  with  it  yourself?    A.   No,  sir. 

Q.  And  have  no  interest  in  this  suit,  one  way  or  the  other  ? 
A.   No,  sir. 

Q.  You  merely  came  to  tell  what  you  did  as  a  ship-broker  ? 
A.   Yes,  sir. 

Q.  Five  per  cent  was  named  by  you  as  a  commission  ?  Who 
was  to  have  the  rest  of  that  commission  ?  A.  There  was  no  dis- 
position to  be  made  of  it  except  to  ourselves ;  we  were  to  have 
three  and  a  half  per  cent. 

Q.  You  were  to  have  the  commission,  except  so  far  as  you  parted 
with  it  to  these  three  persons  ?    A.   Yes,  sir. 
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Q.  It  was  after  your  interview  with  Byron  that  you  wrote  to 
Mr.  Forbes?     A.   Yes,. sir. 

Q.  How  did  you  find  out  that  he  was  the  owner  of  the  Meteor  ? 
A.  I  had  always  known  that  he  was  interested  in  her ;  it  was 
well  known. 

Q.  When  Rogers  told  you  in  this  conversation,  that  these  men 
had  presented  lists  of  vessels  to  him,  did  he  not  tell  you  that  these 
men  were  wholly  irresponsible  ?  A.  I  think  he  gave  me  to  un- 
derstahd  that. 

Q.  Did  he  not  give  you  to  understand  he  had  not  anything  to 
do  with  them  ?  A.  I  do  not  remember  whether  he  told  me  he 
had  not  anything  to  do  with  them  or  not. 

Q.  Did  he  not  tell  you  they  were  running  to  him  with  vessels 
in  the  interest  of  various  parties,  but  that  they  were  not  employed 
by  him  ?  A.  He  may  have  told  me  that ;  I  would  not  be  posi- 
tive. 

Be-examined :  The  counsel  has  asked  you  how  these  men 
were  dressed,  and  what  their  business  was.  Did  they  tell  you 
what  their  business  was,  —  Byron,  McNichols,  and  Conkling  ?  A. 
No,  sir ;  only,  they  told  me  they  were  looking  up  vessels  for  the 
Chilian  government. 

Q.  When  did  they  first  tell  you  that  ?  A.  After  I  insisted 
upon  knowing  who  their  principals  were. 

Q.  About  what  time  was  that?  A.  About  the  seventh  or 
eighth  of  December. 

Q.  About  what  time  did  you  first  call  upon  Rogers  ?  A.  I 
think  about  the  middle  of  December. 

Q.  Why  did  you  call  upon  him?  A.  I  wanted  to  know 
whether  these  men  told  the  truth  or  not. 

Q.   You  had  an  interview  with  Mr.  Rogers  ?    A.   Yes,  sir. 

Q,  And  after  you  saw  Mr.  Rogers  you  continued  further  nego- 
tiations with  these  men  ?    A.   Yes,  sir. 

Q.  You  understood  {com  Mr.  Rogers  that  their  statements  to 
you  were  true  and  correct  ? 

Objected  to,  as  leading. 

Q.  After  these  men  told  you  what  their  business  was,  you  saw 
Mr.  Rogers  ?    A.   Yes,  sir. 

Q,  What  did  you  say  to  him  ?  A.  I  told  Mr.  Rogers  parties 
had  been  in  the  office  making  inquiries  for  yessels  for  the  Chilian 
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government,  and  I  asked  him  if  they  had  been  employed  hj  him, 
I  think,  or  something  of  that  kind ;  he  said  they  had  presented 
lists  of  vessels  to  him,  and  were  looking  around;  I  inferred  from 
that,  that  they  were  employed. 

Comisel  for  claimants  objects  to  the  inference. 

The  Coubt:  What  were  'his  representations  to  you  of  his 
understanding,?  A.  I  understood  they  were  looking  around  for 
vessels  for  him  or  Mr.  Mackenna,  I  do  not  know  which ;  sometimes 
they  told  me  for  him,  and  sometimes  Mackenna. 

Counsel  for  claimants  objects  to  what  any  one  told  the  witness, 
except  Rogers. 

Witness  :  I  cannot  give  the  exact  words,  but  I  inferred,  from 
what  he  said,  they  were  authorized. 

Claimants'  counsel  objects  to  the  inference  of  the  witness. 

Q.  You  have  stated  to  the  Court  an  interview  you  had  with 
Rogers  at  his  house*  Did  Mr.  Rogers  ever  call  at  your  house  ? 
A.  I  think  he  has. 

Q.   How  often  ? 

Counsel  for  claimants  objects,  on  the  ground  that  it  was  new 
matter.     Admitted. 

A.  I  never  saw  him  but  once. 

Q.  What  was  that  interview  about  at  your  house  ?  A.  I  do 
not  think  that  interview  was  in  reference  to  the  Meteor. 

The  Court  adjourned  to  11  o'clock  next  day. 

Fifth  Day,  Wednesday,  April  4th. 

The  trial  of  the  cause  was  resumed  at  the  opening  of  Court  on 
Wednesday.  Benjamin  Vicuna  Mackenna  was  recalled  by  the 
government. 

TESTIMONY  OF  BENJAMIN  VICUNA  MACKENNA,  RESUMED. 

Q,  Do  you  know  a  man  named  Catesby  Jones  ?  A.  Yes,  I 
know  him. 

Q.  Did  you  see  him  in  New  York  in  the  month  of  December, 
1865  ?  A.  I  do  not  remember  what  the  month  was  when  I  saw 
him  ;  I  tliink  it  was  December,  1865. 

Q.   Where  did  you  see  him  ?    A.   In  my  house. 

Q.  Did  you  have  more  than  one  interview  with  him  ?  A.  I 
saw  him  two  or  three  times. 

Q.  Do  you  know  what  his  business  or  occupation  had  been, 

IS 
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prior  to  your  seeing  him  ?    A.   Yes,  I  have  heard  he  was  cm- 
ployed  in  the  Confederate  navy. 

Q.   In  what  capacity  ?    A.   As  a  naval  officer,  I  think. 

Q.  Did  you  know  a  man  by  the  name  of  Williams  ?  A.  I  do 
not  remember  to  know  any  man  by  the  name  of  Williams  in  New 
York. 

Q.  Were  you  acquainted  in  the  month  of  December  with  any 
other  officer  of  the  Confederate  navy,  except  Catesby  Jones  ?  A. 
I  have  seen  a  great  many  persons  of  the  Confederate  navy  ? 

Q.  With  Wm.  Bonnalda  ?  A.  I  do  not  know  any  one  of  that 
name. 

Q.  Were  you  acquainted  in  thq  city  of  New  York,  with  any 
officer  of  the  Chilian  navy  ?    A.   Not  any. 

Q.  Was  Catesby  Jones  employed  by  you  for  any  purpose  in  the 
month  of  December,  1865  ?    A.   He  was  not  by  me. 

Q.  Do  you  know  whether  he  rendered  any  service  for  the 
Chilian  government  in  any  capacity  whatever,  in  the  month  of 
December,  or  November,  1865  ? 

Counsel  for  claimants  objects  to  the  question  as  irrelevant.  The 
Court  overrules  the  objection.  Counsel  excepts. 
•  Mr.  Stoughton  instructs  the  witness,  that  there  is  a  statute  pro- 
hibiting the  employment  of  persons  to  go  into  a  foreign  service 
against  a  people  or  government  with  which  this  government  is  at 
peace,  and  the  witness  might  render  himself  liable  by  answering. 

Witness  :  I  decline  to  answer  the  question. 

Mr.  Courtney  :  There  is  nothing  in  the  question  put,  or  in  the 
answer  he  may  give,  that  would  tend  to  criminate  him. 

Witness  :  My  impression  is,  that  every  question  you  put  to  me, 
is  directed  to  criminate  me. 

Mr.  Courtney  :  I  do  not  suppose,  because  in  the  mind  of  the 
witness  there  may  be  something  that  would  tend  to  criminate,  he 
is  at  liberty  not  to  answer.  The  question  and  supposed  answer 
must  satisfy  the  conscience  of  the  Court,  that  it  is  a  matter  to 
criminate  him. 

The  Court  :  The  party  inquired  of,  must  determine  that  in  his 
own  judgment. 

Q.  Then  you  decline  to  answer  the  question,  on  the  ground 
that  it  may  criminate  you  ?    A.   Yes,  sir. 

Mr.  Courtney  :  I  propose  to  ask  the  witness  how  and  in  what 
way  it  may  criminate  him  ? 


THE  CASE  OP  THE  STEAMSHIP  METEOB.         147 

The  Coubt  :  You  cannot  ask  this  question. 

Mr.  Courtney  :  Can  the  witness  decline  to  answer,  because  he 
thinks  it  may  criminate  him  ? 

The  Court  :  I  do  not  know  any  other  way  the  rule  can  be  en- 
forced to  protect  the  witness  but  that. 

Q.  Do  you  know  any  officer  by  the  name  of  Capt.  Wilson.  A. 
Yes,  sir. 

Q.   What  was  his  business  ?     A.   I  don't  know. 

Q.  What  had  been  his  business  before  you  saw  him  ?  A.  I 
have  the  same  objection  and  decline  answering  that  question ;  I 
am  not  obliged  to  know  the  business  of  other  men ;  I  decline  to 
answer,  as  it  may  tend  to  criminate  me. 

Mr.  Courtney  :  I  proposed  to  sliow  that  Catesby  Jones  had 
been,  up  to  the  close  of  the  Rebellion,  an  officer  of  the  Confederate 
navy  ;  that  he  came  here  and  was  in  the  employment  of  the  Chil- 
ian government  as  an  inspector  of  vessels,  intended  to  be  fitted 
out  as  Chilian  privateers,  for  the  purpose  of  cruising  against  the 
commerce  of  Spain ;  that  he  was  employed  through  Mr.  Mackenna, 
the  Chilian  envoy,  with  special  powers  for  the  purpose,  and  that 
this  man  did  make  these  examinations  of  various  vessels,  including 
the  Meteor. 

The  Court  decided  that  the  witness  was  privileged  not  to  an- 
swer. 

Q.  How  many  interviews  have  you  had  with  Captain  Wilson  ? 
A.   I  decline  to  answer  all  these  questions  on  the  same  ground. 

Q.  Do  you  know  either  of  your  own  knowledge,  or  from  what 
Capt.  Wilson  stated  to  you,  whether  or  not  he  examined  the  Me- 
teor? 

Counsel  for  claimants  objects  to  the  question,  so  far  as  it  relates 
to  what  he  heard  from  Capt.  Wilson,  as  hearsay.  The  Court 
overrules  the  objection.     Claimants  except. 

A.  I  declme  to  answer  on  the  same  grounds  as  before  ;  that  it 
may  tend  to  criminate  me. 

Q.  Do  you  know  whether  or  not  Catesby  Jones  made  an  exam- 
ination of  the  Meteor  ?  A.  I  decline  to  answer  on  the  same 
ground. 

Mr.  Courtney  :  We  now  ask  that  tlie  Court  direct  the  witness 
to  answer  this  question. 

The  Court  declines  to  compel  the  witness  to  answer  the  question. 
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Q.  Was  any  other  officer,  either  of  the  Chilian  government, 
or  of  the  so-called  Confederate  goyemment,  engaged  in  making 
an  examination  of  the  Meteor  ? 

Objected  to  as  irrelevant. 

A.  I  decline  to  answer  on  the  gronnd  that  it  may  criminate  me. 

Q.   Do  you  know  where  Catesby  Jones  is  now  ? 

Witness  declines  to  answer,  on  the  same  ground. 

Q.  In  the  month  of  January  last,  was  Capt.  Catesby  Jones  in 
the  employment  of  the  Chilian  navy  ? 

The  witness  declines  to  answer  on  the  same  grounds.  Counsel 
for  the  government  asks  the  Court  to  compel  the  witness  to  an- 
swer, which  the  Court  declines,  and  counsel  for  the  government 
excepts. 

TESTIMONY  OF  DANIEL  J.  HUNTER. 

Daniel  J.  Hunter  sworn. 

Q.   Where  do  you  reside  ?    A.   In  New  York. 

Q.   What  is  your  business  ?    A.   Translator  for  Mr.  Mackenna. 

Q.   Are  you  his  secretary  ?     A.  No,  sir. 

Q.   Who  is,  do  you  know  ?    A.   I  don't  know  that  he  has  any- 

Q.  Where  do  you  reside  ?  A.  In  New  York,  as  I  have  already 
answered. 

Q.   What  place  ?    A,   At  present  in  10th  Street. 

Q.  Have  you  been  residing  with  Mr.  Mackenna?  A.  I  have, 
sir. 

Q.   Do  you  now  ?    A.   I  do,  sir. 

Q.  When  did  you  first  commence  residing  with  him  ?  A.  In 
December  last. 

Q.  What  time  in  December  ?  A.  I  don't  remember  the  exact 
date. 

"  Q.   How  soon  after  his  arrival  here  ?    A.   Neither  do  I  know 
that,  because  I  don't  know  the  date  of  his  arrival. 

Q.  Do  you  know  a  man  by  the  name  of  Catesby  Jones  ?  A. 
No,  sir. 

Q.   A  man  calling  himself  that  ?    A.   No,  sir. 

Q.   Do  you  know  a  Captain  Jones  ?    A.   No,  sir. 

Q.  Did  you  ever  see  a  man  called  Captain  Jones  ?  A.  I 
don't  know  whether  I  did  or  not ;  I  may  have  seen  a  great  many 
men  called  Captain  Jones. 
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Q.  I  mean,  to  know  biih  as  Captain  Jones?  A.  I  don't 
remember  to  have  known  any  such  person. 

Q.   Do  you  know   Mr.  Mackenna's  handwriting?    A.   I  do, 

Q.   Have  you  seen  him  write  ?    A.   I  have. 

Q.  Do  you  know  Mr.  Rogers?  A.  Yes,  sir;  I  never  have 
seen  him  write,  to  my  knowledge. 

Q.  Do  you  know  a  man  called  Captain  Wilson  ?    A.   Yes,  sir. 

Q,  When  did  you  first  see  him,  and  where  ?  A.  Nearly  a 
year  ago,  in  Chile. 

Q.   Did  you  ever  see  him  in  this  country  ?    A.   Yes,  sir. 

Q.   When  ?    A.  On  several  occasions.   . 

Q.  When,  is  my  question  ?  A.  I  cannot  answer  that,  because 
I  don't  remember  particularly. 

Q.  About  how  long  ago  since  you  last  saw  him  ?  A.  I  cannot 
remember  any  specified  time,  — some  three  weeks  ago ;  I  am  not 
certain  as  to  the  time. 

Q.   Where  did  you  see  him  ?     A.   In  New  York. 

Q.  Do  you  know  about  what  time  he  arrived  in  this  country 
from  Chile  ?     A.   I  do  not,  sir. 

Q.  Did  you  see  him  in  the  month  of  December  last  ?  A.  No, 
sir. 

Q.  Did  you  see  him  in  January  ?  A.  I  don't  remember  what 
month  I  first  saw  him  ;  I  have  no  distinct  recollection. 

Q.  Then  you  don't  know  whether  you  saw  him  in  December 
or  January  ?    A.   No,  sir. 

Q.  What  is  your  best  recollection  on  the  subject  ?  A.  I  am 
entirely  uncertain  when  I  saw  him  for  the  first  time. 

Q.  Did  you  see  him  more  than  once  ?  A.  On  several  occa- 
sions. 

Q.  Where  did  you  see  him  on  those  several  occasions  ?  A. 
I  cannot  recollect  them  now ;  I  have  seen  him  at  several  places, 
and  in  the  street. 

Q.   Did  you  see  him  at  Mackenna's  house  ?    A.   Yes,  sir. 

Q.   You  recollect  that  ?    A.  Yes,  sir. 

Q.  How  many  times  did  you  see  him  at  Mackenna's  house  ? 
A.   It  is  impossible  for  me  to  say. 

Q.   About  how  many  ?    A.   I  can  give  no  idea. 

Q.   One  hundred  times  ?     A.   No,  sir. 

13* 
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Q.   Fifty?    No,  sir. 

Q.   Twenty  ?    A.   I  cannot  say  whether  twenty  or  not. 

Q.  Do  you  know  from  your  own  knowledge,  or  from  informa- 
tion received  either  from  Wilson  or  Mackenna,  what  his  business 
was  at  Mackenna's  house  ? 

Objected  to  by  Counsel  for  claimants  as  hearsay  and  irrelevant. 
Objection  overruled.     Counsel  excepts. 

A.  No,  sir,  I  do  not. 

Q.  Were  you  present  at  any  of  the  interviews  between  Mac- 
kenna  and  Wilson  ?     A.   I  suppose  I  was. 

Q.  Were  you,  is  my  question.  I  don't  want  any  supposition. 
A.  I  have  been  present  when  Mackenna  and  Wilson  both  were 
present  in  the  room ;  but  I  am  not  aware  of  any  particular  inters 
views, 

Q.  You  can  christen  them  what  you  like.  I  call  them  inter- 
views.    A.   Well,  then,  I  was  present  at  them. 

Q.  Did  you  hear  in  those  interviews  any  conversation  between 
Mackenna  and  Wilson  in  regard  to  fitting  out  privateers  in  behalf 
of  Chile  agamst  Spain  ? 

Objected  to  by  Counsel  for  claimants  as  matters  wholly  inter 
alios  actaj  and  calling  for  hearsay  testimony,  and  as  irrelevant. 
Objection  overruled.     Counsel  excepts. 

Mr.  Stoxjghton,  as  counsel  for  this  witness,  instructs  him  that 
the  state  of  the  law  is  such  that  if  he  stood  by  and  heard  conversar 
tions  having  such  purpose  in  view,  and  any  acts  were  done  in  fur- 
therance of  them,  he  knowing  the  parties  and  being  connected 
with  them  in  furnishing  assistance,  would  be  liable  to  indictment. 
He  merely  suggested  this  to  the  witness,  to  instruct  him  on  the 
question  of  privilege,  not  knowing  or  supposing  that  tliere  was 
anything  which  the  witness  would  deem  it  necessary  to  decline 
answering. 

The  Court;  did  not  see  anything  in  the  question  to  implicate  the 
witness. 

A.   I  heard  the  subject  under  discussion  in  a  general  way. 

Q.  When  did  you  first  hear  anything  said  on  that  subject  ?  A. 
I  cannot  say,  sir. 

Q.  Cannot  you  give  us  about  the  time  ?  A.  No,  sir,  not  the 
faintest  idea. 

Q.  How  many  times  did  you  hear  this  subject  talked  of  be- 
tween them  ?     A.   That  I  don't  know. 
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-   Q,   About  how  many  ?    A.  I  could  not  say, 

Q«   Was  it  not  the  usual  topic  of  discussion  when  they  met  ? 

Objected  to  by  Counsel  for  claimants  as  leading  and  not  calling 
for  any  fact,  and  as  being  wholly  immaterial.  Objection  overruled. 
Counsel  excepts. 

A.   No. 

Q.  State  what  was  said  on  any  of  these  interviews  in  regard  to 
fitting  out  privateers  by  Mackenna  and  Wilson,  or  either  of  them, 
in  behalf  of  Chile  against  Spain  ? 

Counsel  for  claimants  objects  on  the  same  grounds  as  he  did  to 
the  previous  question.     Objection  overruled.     Exception  taken. 

A.  I  have  no  recollection  of  anything  that  was  said  on  that 
point.     Q.   No  recollection  whatever  ?    A.   No. 

Q.  Give,  if  you  please,  the  substance  of  their  conversation  ? 
A.  I  don't  recollect  it ;  inasmuch  as  the  substance  consists  of  the 
words,  I  don't  recollect  them. 

The  Court.  Did  you  comprehend  what  they  were  conversing 
about  ? 

Witness.  Yes,  sir.  I  have  ah'eady  said  that  I  heard  the  sub- 
ject of  privateers  discussed  in  a  general  way. 

Q.  Did  you  hear  in  any  of  these  interviews,  the  subject  of  the 
purchase,  or  the  getting  of  the  Meteor  discussed  ? 

Objected  to  by  Counsel  for  claimants.  Objection  overruled. 
Exception  taken. 

Witness.  Am  I  obliged  to  answer  that  question  ? 

The  Couet.  Answer  according  to  your  knowledge  ? 

A.   Yes,  sir. 

Q.  In  how  many  interviews  was  that  subject  discussed  ?  A.  I 
don't  remember. 

Q.  Of  what  nationality,  if  you  know,  was  Captain  Wilson  ? 
A.   I  don't  know  positively  ;  I  think  he  is  an  American. 

Q.   Do  you  know  where  he  is  now  ?     A.  I  do  not, 

Q.  Do  you  know  from  your  own  knowledge,  or  from  informa- 
tion received  from  Wilson  or  Mackenna,  whether  or  not  he  is  in 
the  employ  of  the  Chilian  service  ? 

Objected  to  by  counsel  for  claimants  on  the  grounds  heretofore 
stated,  as  being  irrelevant  and  as  being  hearsay.  The  evidence  is 
taken  provisionally,  subject  to  exception. 

A.  I  have  never  heard,  either  from  Mackenna  or  Wilson,  that 
he  was  in  the  employ  of  the  ChiUan  service. 
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Q.  Of  your  own  knowledge  do  you  know  ?  A.  Of  my  own 
knowledge  I  know  nothing  of  it. 

Q.  In  those  interviews  that  you  have  mentioned,  state  whether 
or  not  the  subject  of  Capt.  Wilson  taking  command  of  the  Meteor 
was  discussed  ? 

Objected  to  by  counsel  for  claimants  on  the  same  grocmds  as 
heretofore.     Admitted.     Exception  taken. 

A.  I  have  no  recollection  of  anything  being  said  on  that  sub- 
ject. 

Q.   Who  commands  the  Esmeralda  ? 

Objected  to.  The  counsel  for  the  government  proposes  to 
show  that  Capt.  Wilson  is  in  command  of  the  Esmeralda,  a  Chil- 
ian vessel  recently  engaged  in  a  naval  fight,  from  which  the  de- 
duction might  be  drawn,  that  he  was  in  the  Chilian  service  at  that 
time.     Objection  being  pressed,  the  question  was  withdrawn. 

Q.   Do  you  know  Capt.  Kemble  ?     A.   I  do, 

Q.  Of  the  Meteor  ?  A.  I  do  not  know  of  what  vessel  he  is 
captain. 

Q.  You  do  not  know  of  what  vessel  he  is  captain  ?  A.  No, 
sir. 

Q.   Is  he  in  the  room  ?     A.   Yes,  sir,  at  the  end  of  the  table. 

Q.   When  did  you  firat  see  him  ?     A.   More  than  a  year  ago. 

Q.  Have  you  seen  liim  since  the  first  of  November  last.  A. 
Yes, 

Q.   How  many  times  ?     A.   I  do  not  know,  several  times. 

Q.   Have  you  ever  been  on  board  the  Meteor  ?    A,     Yes. 

Q.  When  did  you  first  go  on  board  of  her.  A.  I  do  not  re- 
member the  date, 

Q.  About  how  long  ago  did  you  first  go  on  board  of  her  ?  A. 
Somewhere  near  three  months  ago. 

Q.   Were  you  on  board  of  her  more  than  once  ?     A.   Yes,  sir. 

Q.   How  many  times  were  you  on  board  of  her  ?     A.   Twice. 

Q.  Who  was  with  you  ?  A.  There  were  several  persons  with 
me  on  the  first  occasion,  and  I  was  alone  on  the  second. 

Q.  Who  were  the  persons  with  you  on  the  first  occasion  ?  A. 
One  of  them  was  a  Chilian,  —  a  Mr.  Sampio. 

Q.  Give  the  names  of  the  others  ?  A.  Mr.  Aldunati  and  Mr. 
Sarratae. 

Q,   Were  they  Chihans  ?     A.   Yes,  sir.  , 
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Q.  Did  you  make  an  examination  of  the  vessel  on  this  occa- 
sion ?    A.   I  did  not. 

Q.   Where  did  you  go  ?    A.   On  board  the  vessel. 

Q.   What  part  of  her  ?    A.   Into  the  cabin  and  on  deck. 

Q.  No  other  place  ?    A.  •  That  is  all. 

Q.  Were  you  at  any  time  on  board  of  that  vessel  with  Mac- 
kenna  ?    A.   No,  sir. 

Q.  Did  yon  ever  see  Captain  Kemble  at  any  other  place  ex- 
cept in  the  court  room  and  on  board  the  Meteor  ?  A.  Yes,  sir, 
on  board  a  United  States  steamer  during  the  war. 

Q.  A'nywhere  else  ?  A.  Yes,  I  have  seen  him  in  North  Car- 
olina. 

Q.   Anywhere  else  ?    A.   No,  sir. 

Q.  Did  you  ever  see  him  in  company  with  Mackenna  ?  A.  I 
have  seen  him  in  Mackenna's  house  when  he  came  to  call  on  me. 

Q.  How  many  times  did  he  call  at  Mackenna's  house  that  you 
know  of?    A.   Twice. 

Q.   Did  he  see  Mackenna  there  ?    A.   He  did. 

Q.   On  both  occasions  ?    A.   I  think  so. 

Q.  Give  me  the  time  he  called  and  saw  Mackenna?  A.  I 
cannot  do  it,  sir. 

Q.  About  what  time  ?  A.  Some  two  or  three  months  ago ;  I 
do  not  remember  the  month. 

Q.   Was  it  in  January  ?     A.   I  cannot  say. 

Q.  How  long  did  he  remain  with  Mackenna  at  those  inter- 
views ? 

Objected  to. 

How  long  was  he  there  at  those  times  ?    A.   A  short  time,  an  > 
hour  or  so. 

Q.  Were  you  in  the  poom  all  the  time  ?  A.  I  do  not  remem- 
ber whether  I  left  the  room  or  not. 

Q.  What  is  your  best  recollection  ?  A.  I  have  no  recollection 
upon  the  subject. 

Q.  Did  you  take  any  memoranda  of  anything  that  was  said  or 
done  at  that  time  between  Kemble  and  Mackenna  ?    A.   No,  sir. 

Q.  Do  you  know  any  other  of  the  officers  of  the  vessel  besides 
Captain  Kemble  ?    A.   No,  sir. 

Q.  Did  you  ever  have  any  interview  with  any  of  the  others, 
either  on  the  vessel  or  elsewhere  ?    A.  Not  that  I  am  aware  of;  I 
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suppose  I  have  seen  them  on  board  of-  the  vessels ;  bat  I  tlo  not 
know  them  by  sight  even. 

Q.  Do  you  know  the  Chilian  Minister  at  Washington  ?  A.  Yes, 
sir. 

Q.   What  is  his  name  ?    A.   Asta  Buriaga. 

Q.  Do  you  know  whether  or  not  he  was  in  this  city  in  Decem- 
ber or  January  last  ?  A.  I  have  no  positive  recollection  whether 
he  was  or  not.  ,        ^ 

Q.   Give  us  your  best  recollection  ?    A.  I  do  not  know. 

Q.  Did  you  see  him  here  ?  A.  I  have  seen  him  in  the  city  of 
New  York ;  but  whether  he  was  here  at  that  time  or  not,  I  can- 
not say. 

Q.  Did  you  see  him  in  the  city  of  New  York  after  Mackenna 
arrived  in  this  country  ?    A.   Yes,  sir. 

Q.   How  many  times  ?    A.  Several  times. 

Q.  Where  did  you  see  him  ?  A.  I  have  seen  him  at  Air. 
Mackenna's  house,  and  at  his  hotel,  and  in  the  street. 

Q.  Were  you  present  at  the  time  Mr.  Asta  Buriaga  was  at 
Mackenna's  house  ?     A.   Yes>  sir. 

Q.  Did  you  hear  any  conversation  between  them  in  regard  to 
the  matter  of  fitting  out  privateersagainst  the  commerce  of  Spain  ? 
A.   I  did  not. 

Q.   You  are  sure  of  that  ?    A.   Yes,  sir. 

Q.  That  you  remember  ?    A.  That  I  remember  perfectly. 

Q.  Do  you  know  from  the  Chilian  Minister  himself,  or  from 
Mr.  Mackenna,  whether  or  not  the  Chilian  Minister  made  an  ex- 
amination of  the  Meteor,  or  went  on  board  of  her  ? 

Objected  to  as  irrelevant. 

A.   I  do  not,  sir. 

Q.  Do  you  know  Leonard  W.  Jerome^of  this  city  ?  A.  No, 
sir ;  I  never  saw  him,  that  I  am  aware  of. 

Q.  You  said  you  knew  Mr.  Rogers,  the  Chilian  Consul,  at  that 
time?    A.   Yes,  sir. 

Q.   When  ?    A.   On  a  great  many  occasions. 

Q.  Did  you  ever  hear  any  conversation  between  them  in  re- 
gard to  the  subject  of  fitting  out  privateers  ? 

Objected  to  on  the  same  grounds.     Admitted.     Exception. 

A.   I  have  heard  the  subject  discussed  in  a  general  way. 

Q.  Did  you  ever  hear  any  discussion  between  them  in  regard 
to  the  Meteor  ? 
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( 

Objected  to.     Admitted.     Exception. 

A.   I  have  heard  the  Meteor  mentioned. 

Crots-examined  by  Mr.  'Hvarts. 

Q.  What  part  of  this  country  are  you  a  native  and  resident  of? 
A.   New  York. 

Q.   This  is  your  home  ?     A.   Yes,  sir. 

Q.  You  said  you  were  in  Chile  a  year  ago.  Have  you  ever 
been  a  merchant,  or  a  sea-faring  man  ?     A.   No,  sir.  / 

Q.  Or  military,  or  naval  ?  A.  For  a  short  space  of  time  I 
have  served  both  in  the  army  and  navy  in  this  country. 

Q.  In  the  service  of  our  government  during  the  late  war? 
A.   Yes,  sir. 

Q.  You  say  you  are  a  translator  for  Mr.  Mackenna  ?  A.  Yes, 
sir. 

Q.  That  is  your  present  profession  and  occupation,  and  has 
been,  for  how  many  months  ?    A.   Since  December. 

He-Examined, 

Q.   You  said  you  were  bom  in  this  country  ?    A.   Yes,  sir- 

Q.   How  long  were  you  in  Chile  ?    A.   Five  months. 

Q.  While  there  did  you  become  acquainted  with  Mr.  Mac- 
kenna ?     A.   I  did. 

A.  About  what  time  did  you  leave  there  ?  A.  On  the  10th 
of  September  last. 

Q.  Just  immediately  prior  to  the  breaking  out  of  hostilities  ? 
A.   Some  time  prior. 

Q.  How  long  prior  ?  A.  About  a  month :  but  I  say  some 
time  prior,  because  I  do  not  know  the  exact  time. 

TESTIMONY  OF  RONALD  McNICHOLS. 

Ronald  McNichols  swonj. 

Q.   Where  do  you  reside  ?    A.   At  Hudson  City,  New  Jersey. 

Q.  Where  is  your  place  of  business  ?  A.  No.  486  Broadway, 
in  the  city  of  New  York. 

Q.  Are  you  acquainted  with  Stephen  Wright  and  Mr.  Rogers 
and  Mr.  Mackenna  ?  A.  I  have  met  Mr.  Wright  and  Mr.  Rog- 
ers ;  I  do  not  know  Mackenna. 

Q.  When  did  you  first  see  Mr.  Rogers  ?  A.  I  tliink  it  was 
about  the  latter  part  of  October,  or  the  beginning  of  November, 
1865. 
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Q,   Is  Mr.  Rogers  in  the  room  here?    A.   Yes,  sir. 

Q.  Where  did  you  first  see  him?  A.  At  his  own  hoase  in 
34th  Street. 

Q.  Was  any  person  with  yon  at  the  time  yoa  first  saw  him  ? 
A.  Yes,  sir,  —  Julius  Conkling. 

Q.  State,  if  you  please,  what  was  said  between  you  and  Rogers 
and  Conkling  on  the  occasion  of  your  interviews  with  him  at  his 
house  in  34th  Street,  in  respect  to  the  fittmg  out  of  privateers. 

Objected  to  by  counsel  for  claimants. 

The  Goubt.  I  understand  your  objection  to  embrace  all  evi- 
dence of  any  conversation  with  strangers,  with  persons  not  owners 
of  the  ship. 

Objection  overruled ;  exception  taken. 

A.  Dr.  Rogers  mentioned  that  he  wanted  for  the  Chilian  gov- 
ernment, vessels  for  war  purposes ;  that  is,  wood  and  screw  pro- 
pellers, I  believe,  and  heavy  ordnance, — heavy  guns  for  the  navy. 

Q.  For  the  Chilian  navy  ?  A.  Yes,  sir ;  he  wished  to  know 
if  we  had  any 'facility  in  finding  such  a  class  of  vessels.  We  said 
we  thought  yes,  that  was  in  our  line,  and  we  could  furnish  him 
with  estimates. 

Q.   Who  said  this?    A.   I  believe  I  did. 

Q.  Go  on  with  the  conversation.  A.  I  do  not  know  of  any- 
thing material  that  occurred  at  that  time. 

Q.  We  will  judge  of  its  materiality.  You  state  what  was  said. 
A.  We  undertook  to  furnish  him  with  estimates,  and  we  called 
again. 

Q.  When  did  you  next  call  ?  A.  It  might  be  three  or  four 
days  after  that. 

Q.   Where  did  you  go  ?    A.   To  his  house. 

Q.   Who  was  with  you  then  ?     A.   Julius  Conkling. 

Q.   Did  you  see  him  there  ?    A.   Yes,  sir. 

Q.  State  what  was  said  between  you  and  him  and  these  parties 
on  that  occasion.  Did  you  furnish  him  with  any  vessels  ?  A. 
Yes,  sir,  I  furnished  him  with  a  description  of  different  steamers. 

Q.  You  handed  it  to  him  in  writing  ?    A.   Yes,  sir. 

Q.   Was  the  Meteor  one  of  them  ?    A.   Not  at  that  time. 

Q.  Go  on  and  state  conversation.  You  showed  him  the  list, 
and  what  took  place  after  that  7  A.  We  had  some  conversation 
in  reference  to  the  style  of  clearing  vessels  here. 
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Q.  Give  us  the  substance  of  that  conversation,  A.  I  do  not 
think  I  can  give  you  the  language  of  the  different  conversations. 
It  was  about  arms  again  ;  I  believe  we  left  him  estimates  of  .these 
arms,  and  he  said  he  would  leave  them  with  a  special  agent,  I 
believe,  or  the  Chilian  minister,  and  report  to  us  again. 

Q.  You  had  a  conversation  with  him,  and  left  with  him  a  list 
of  estimates  of  these  arms,  which  he  said  he  would  submit  to  the 
special  agent,  or  tlie  Chilian  minister.     A.   Yes,  sir. 

Q.   You  mean  arms  for  the  navy  ?    A.   Yes,  sir. 

Q.  When  did  you  next  see  him  ?  A.  I  had  been  seeing  him 
different  times  before  I  took  up  the  list  of  the  Meteor ;  it  must 
have  been  about  three  weeks  after  that,  that  I  took  up  the  estimate 
of  the  Meteor. 

Q.   Where  did  you  take  it  to  ?    A.   To  Dr.  Rogers's  house. 

Q.   Who  was  with  you  there  ?    A.   Julius  Conkling. 

Q.  What  was  said  on  that  occasion  between  you  and  Rogers 
on  the  subject  of  the  Meteor  ? 

Objected  to.     Admitted.     Exception. 

A.  Dr.  Rogers  mentioned  that  he  did  not  think  the  brokers 
had  control  of  the  sale  of  the  Meteor ;  that  he  understood  there 
were  arrangements  made  concerning  the  Meteor ;  that  the  Me- 
teor was  out  of  the  market  as  it  were. 

Q.  Did  he  say  what  arrangements  had  been  made  in  regard  to 
it? 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  He  said  the  special  agent,  or  the  Chilian  minister  (I  forget 
wliich),  had  been  negotiating  about  the  Meteor,  and  the  delay 
was  for  want  of  funds. 

Q.  And  therefore  he  thought  the  broker  could  not  interfere  ? 
A.   So  that  they  had  not  got  control  of  the  sale  of  the  vessel. 

Q.  Was  anything  said  by  him  at  that  time  as  to  the  price  they 
agreed  to  pay  for  her  ?    A.   Yes,  sir,  I  believe  so. 

Q.  State  what. 

Objected  to.    Admitted.     Exception  by  claimants. 

A.  Dr.  Rogers  said  that  the  Meteor  could  be  had  on  n^ore 
advantageous  terms,  if  there  was  a  good  capitalist  that  could  ad- 
vance the  funds  to  buy  her  from  Mr.  Forbes.  He  said  the  Meteor 
was  offered  to  the  special  agent  or  Chilian  Minister  (I  forget 

which),  for  a  little  less  than  two  hundred  thousand  dollars  in  gold, 
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and  the  estimate  of  Mr.  Wright  was  much  larger  than  that ;  Mr. 
Rogers  told  me  to  ascertain  if  these  men  actually  had  the  control 
of  the  sale  of  the  vessel,  to  be  sure  if  they  had. 

Q.  To  be  sure  and  see  whether  Wright  &  Co.  had  control  of 
the  sale  of  the  vessel  ?     A.   Yes,  sir. 

Q.  Was  there  any  further  conversation  that  you  recollect  at 
that  interview  ? 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  I  believe  there  was  some  mention  that  if  a  capitalist  would 
undertake  to  advance  the  money  to  purchase  the  Meteor  from 
Forbes  &  Co.,  and  clear  her  from  here,  there  could  be  no  dispute 
of  the  agent  or  special  agent  here  paying  a  very  handsome  price, 
or  a  very  liberal  price. 

Q.  Was  there  anything  more  on  that  occasion  that  you  recol- 
lect ?  A.  I  do  not  know  that  there  was  on  that  occasion ;  that 
is  all  I  recollect  upon  that  occasion. 

Q.  Where  did  you  next  see  Rogers  ?  A.  I  believe  the  next 
night  after  that. 

Q.  Did  you  see  him  at  your  office  ?  A.  Not  that  time ;  I  saw 
Dr.  Rogers  in  the  office. 

Q.  Where  did  you  see  him  the  next  night  ?  A.  At  his  own 
house.    . 

Q.   Was  Conkling  with  you  then  ?     A.   Yes,  sir. 

Q.   State  what  took  place  then. 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  I  stated  to  Dr.  Rogers  that  Mr.  Wright  represented  that 
he  had  the  entire  control  of  the  sale  of  the  Meteor. 

Q.  Was  anything  more  said  at  that  interview  ?  A.  I  think 
there  was;  there  was  some  conversation  about  the  way  they 
w^anted  the  broker  or  capitalist  to  advance  his  funds ;  there  was 
some  talk  about  drafts. 

Q.  Give  us  what  it  was?  A.  There  was  some  talk  about 
drafts  on  the  Chilian  government. 

Q.   State  what  you  and  Mr.  Rogers  and  Conkling  said. 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  Dr.  Rogers  mentioned  that  the  only  way  they  could  at  that 
time  arrange  for  the  payment  of  the  vessel  was,  to  arrange  with 
any  capitalists  in  giving  drafts  on  the  Chilian  government. 

Q.  What  further?  A.  We  had  some  conversation  in  refer- 
ence to  the  drafts. 
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Q.  State  what.  A.  I  do  not  know  actually  the  nature  of  the 
conversation;  Dr.  Rogers  said  he  could  not  tell  until  he  could 
hear  from  the  Minister  in  Washington  ;  he  wanted  to  know  if 
these  parties,  the  brokers,  could  advance  the  money  to  purchase 
her. 

Q.  If  the  brokers  could  advance  ?  A.  Or  any  capitalist ;  he 
wanted  to  know  if  they  had  the  means ;  he  said  it  would  require 
a  large  amount  of  money,  and  he  wanted  to  know  if  they  could 
control  the  money  to  purchase  her. 

Q.  Who  ?  A.  The  brokers ;  that  is  all  that  happened  at  that 
time. 

Q.  When  Dr.  Rogers  told  you  to  be  sure  and  ascertain  whether 
or  not,  the  brokers  had  control  of  the  sale  of  the  Meteor,  you  went 
down  and  saw  the  brokers  Wright  &  Co.  ?    A.   Yes,  sir. 

Q.  On  that  occasion  was  Mr.  Gary  there  ?  A.  Mr.  Wright 
told  me  so. 

Objected  to  and  excluded. 

Q.  Did  you  ask  Mr.  Wright  the  question,  if  he  had  the  control 
of  her? 

Objected  to.     Admitted.     Exception. 

A.   Yes,  I  did. 

Q.   Did  he  show  you  any  paper  ?     A.   Yes,  sir. 

Q.  Where  did  he  come  from  ?  A.  Prom  the  front  office  ;  he 
told  me  Mr.  Gary  was  in  the  front  office. 

Objected  to. 

Q.   He  came  in  and  showed  you  a  paper  ?    A.   Yes,  sir. 

Q.  What  was  it  ?  A.  It  was  a  telegram  from  Mr.  Forbes  to 
Mr.  Wright. 

Q.  He  showed  you  that,  and  stated  that  he  had  authority  to 
sell  the  vessel  ?     A.    Yes,  sir. 

Q.  Did  he  then  ask  you  who  your  principals  were  ?  A.  Yes, 
sir. 

Q.   State  what  you  told  him.* 

Objection.     Question  admitted.     Exception  by  claimants. 

A.   I  told  him  the  Ghilian  government. 

Q.  What  did  Wright  then  do,  when  you  told  him  the  Ghilian 
government  was  your  principal?  A.  He  went  into  the  other 
room. 

Q.  At  this  interview  with  Wright,  was  the  price  of  the  vessel 
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given  you  ?  A.  The  price  was  given  to  me  before  that  by  Mr. 
Byron,  I  believe  ;  he  took  it  to  my  office. 

Q.  After  this  interview  at  the  office  there,  did  ypu  have  fur- 
ther negotiations  with  Mr.  Wright  ?     A.   Yes,  sir. 

Q.  I  mean  in  regard  to  the  purchase  of  the  Meteor  ?  A.  Yes, 
sir ;  I  called  again,  I  think  two  days,  or  the  day  after  that,  as  Mr. 
Wright  wanted  to  know  the  style  of  the  bonds  or  drafts,  —  whether 
they  were  bonds  or  drafts. 

Q.  Bonds  or  drafts  for  the  payment  of  the  vessel  ?  A.  Yes, 
sir,  to  see  whether  he  could  negotiate  them  with  a  capitalist  here  ; 
Mr.  Wright  wanted  to  know  very  minutely  about  it.  He  under- 
stood he  could  negotiate  the  bonds  or  drafts  here  ;  I  believe  he 
said  he  was  going  to  call,  or  had  called,  on  Duncan,  Sherman,  & 
Co.,  in  reference  to  them,  and  he  proposed  that  he  should  be  intro- 
duced to  the  principal  party. 

Q.  Who  was  that  ?  A.  Dr.  Rogers ;  so  that  he  could  be  in  a 
better  position  to  understand  the  thing — the  difference  in  ex- 
change —  Mr.  Wright  made  an  appointment,  and  I  went  up  with 
him  to  Dr.Rogers,  with  Dr.  Rogers's  consent. 

Q.   You  had  an  interview  then  ?     A.   Yes,  sir. 

Q.   Was  Conkling  along  then  ?     A.   No,  sir. 

Q.  What  was  said  at  that  interview?  A.  The  conversation 
was  mostly  about  the  clearing  of  the  vessel  out. 

Q.  What  was  said  about  it?  A.  I  do  not  recollect  exactly 
the  words  of  conversation. 

Q.    Give  us  the  purport  or  tenor  as  near  as  you  can. 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A. ,  The  conversation  was  upon  the  diffijrence  of  exchange,  and 
the  class  of  bonds  that  they  would  give ;  and  Mr.  Wright,  I  be- 
lieve, mentioned  that  the  thing  was  almost  impracticable,  because 
no  house  or  capitalist  would  run  such  a  risk  without  the  exchanges 
would  be  negotiated  here ;  he  thought  the  Chilian  government 
should  run  part  of  the  risk  themselves  in  advancing  the  money 
here. 

Q.  Go  on  with  the  conversation.  A.  I  do  not  know  of  any 
leading  point ;  there  was  some  talk  of  another  vessel ;  but  that 
has  no  bearing  on  this  question ;  I  really  forget  whether  they 
made  an  appointment  to  meet  with  Dr.  Rogers  again ;  I  think 
they  did. 
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Q.  In  these  interviews  with  Rogers,  what,  if  anything,  did 
Rogers  say  ahout  Mackenna  ? 

Objected  to  as  too  general. 

Q.  In  any  of  these  interviews  state  whether  or  not  Rogers  said 
Mackenna  did  not  want  to  advance  any  money  on  the  Meteor  or 
any  steamer,  until  she  was  delivered  outside  of  Sandy  Hook. 

Objected  to  as  leading,  and  as  hearsay,  and  as  irrelevant.  Ob« 
jection  overruled,  and  exception  by  claimants'  counsel. 

Yes,  sir. 

Q.  Which  one  of  the  interviews  was  that  ?  A.  It  was  later 
than  any  of  the  interviews  I  have  been  mentioning. 

Q.  Give  the  next  interview  with  Mr.  Rogers  after  the  one 
when  Wright  was  there.     A.   I  had  different  interviews. 

Q.  Who  was  with  you?  A.  Mr.  Conkling  was  generally 
along  at  almost  all  of  the  interviews. 

Q.  How  long  after  the  interview  at  which  Wright  was  ?  A. 
I  had  an  interview  with  Dr.  Rogers  very  often,  and  talked  about 
Mackenna;  I  believe,  in  the  latter  part.  Dr.  Rogers  made  the 
remark  that  he  thought  he  could  get  Mackenna  to  run  one  third 
the  risk,  and  that  the  capitalist  would  only  have  to  run  two  thirds 
of  the  risk  in  clearing  the  vessel  out  from  here. 

Q.  When  was  the  statement  made  about  getting  the  vessel  out- 
side Sandy  Hook  ;  was  it  at  this  interview  ?    A.   Yes,  I  think  so. 

Q.   What  did  he  say  on  the  subject  ? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  It  was  stated  at  different  times  about  the  clearing  out  of  the 
vessel. 

Q.  State  what  was  said  on  that  subject  at  any  of  the  interviews. 
A.  That  the  capitalist  that  would  take  the  thing  in  hand  should 
take  all  the  risk  of  clearing  the  vessel  from  here  ;  and  it  would  be 
preferable  to  any  port  in  South  America ;  that  the  Captain  should 
name  Buenos  Ayres,  as  a  courier  could  go  from  Buenos  Ayres 
across  the  mountains  in  two  days  and  a  half;  so  that  it  would  be 
an  advantage  to  any  capitalist  that  would  accept  the  drafts,  in  get- 
ting them  cashed. 

Q.   Did  Rogers  say  this  ?    A.   Yes,  sir. 

Q.   What  was  said  at  any  of  these  interviews  by  Rogers,  that 

Mackenna  did  not  wish  to  advance  any  money  or  funds  on  the 

Meteor,  until  she  was  delivered  outside  at  Sandy  Hook  ? 

14* 
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Objected  to.  Question  admitted.  Exception  by  claimants.  A. 
That  was  said  at  different  times  ;  at  different  interviews. 

Q.   Was  anything  said  about  Sandy  Hook  ?     A.   Yes,  sir. 

Q.  State  what  was  said  on  the  subject.  A.  Dr.  Rogers  said 
that  the  vessel  could  be  accepted  at  sea,  or  outside  of  Sandy  Hook. 

Q.  State  if  you  please  what,  if  anything,  was  said  to  Rogers  in 
respect  to  Mackenna  not  desiring  to  pay  in  advance  for  the  Meteor, 
unless  she  was  delivered  outside  of  Sandy  Hook. 

Objected  to  as  leading,  and  on  the  other  grounds  before  stated. 
Admitted.     Exception. 

A.   I  do  not  recollect  of  anything  particular. 

Q.  At  any  of  those  interviews  was  anything  said  to  you  by 
Rogers  about  Captain  Jones  ? 

Objected  to  as  irrelevant.     Admitted.     Exception. 

A.   Yes,  sir. 

Q.  State  what  he  said.  Al  He  said,  I  believe,  that  it  was  the 
Chilian  Minister  that  sent  Captain  Jones  ;  that  he  was  acting  for 
Mackenna  as  inspector ;  and  helping  him  to  carry  out  business  in 
regard  to  vessels. 

Q.  You  recollect  about  the  time  the  seizure  of  this  vessel  was 
made  ?     A.   Yes,  sir. 

Q.  Did  you  have  an  interview  with  Rogers  the  Saturday  before 
the  Meteor  was  seized  ?     Yes,  sir. 

Q.   Where  ?    A.   At  his  own  house. 

Q.    Who  was  with  you,  if  any  one  ?    A.   Julius  Conkling. 

Q.  What  did  he  say  to  you  on  that  occasion  in  regard  to  the 
Meteor,  if  anything  ? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  He  said,  so  far  as  the  matter  of  the  Meteor,  it  was  settled ; 
he  understood  the  Meteor  was  to  clear  next  week  for  Panama ; 
that  the  purchase  of  the  Meteor  was  all  settled. 

Q.  Who,  if  any  one,  did  he  say  had  settled  or  completed  it  ? 
A.   I  do  not  know  that  he  mentioned  it ;  I  do  not  think  he  did. 

Q.  What  further,  if  anything,  did  he  say  in  regard  to  that ; 
was  anything  said  about  how  she  was  to  be  fitted  out,  and  for 
whom  ?    A.   Not  at  that  interview. 

Q.  At  any  of  the  interviews  was  anything  said  to  you  by 
Rogers  as  to  the  disposition  of  the  Meteor,  and  as  to  how  she  was 
to  be  fitted  out  ?     A.   Yes,  sir. 


THE  CASE  OF  THE  STEAMSHIP  METEOE.  163 

Q.  State  what  he  said  on  that  subject  as  to  how  she  was  dis- 
posed of,  and  how  she  was  to  be  fitted  out,  and  for  what  purpose. 

Objected  to.     Admitted.     Exception. 

A.   Dr.  Rogers  told  me  she  was  going  to  clear  for  Panama. 

Q.  Go  on ;  what  was  said  in  regard  as  to  how  she  was  to  be 
fitted  out,  and  how  disposed  of,  and  for  what  purpose  she  was  to 
be  used  ?  A.  Rogers  said  that  it  was  an  understood  thing  for 
what  purpose  she  was  to  go  for. 

Q.  What  purpose  did  he  say  it  was  ?     A.   I  inferred  — 

Counsel  for  claimants  objects  to  the  inference. 

Q.  Was  anything  said  by  Dr.  Rogers  at  that  interview,  that 
she  was  or  would  be  fitted  out  as  a  pitvateer  for  the  Chilians  ? 

Objected  to  as  leading,  and  on  the  other  grounds  before  stated. 
Admitted .     Exception . 

A.  I  do  not  think  it  was  stated  at  that  interview ;  it  was  stated 
at  different  times  before. 

Q.  What  'was  said  to  you  on  the  subject  of  the  Meteor  being 
fitted  out  as  a  Chilian  privateer  ?  A.  I  do  not  recollect  that  any*- 
thing  was  said  to  me  about  the  vessel  being  fitted  out. 

Q.   State  what  was  said. 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  I  took  up  estimates  for  Mr.  Wright  as  to  the  fitting  of  the 
vessel  with  stores  and  coal  for  the  voyage. 

Q.  Was  anything  said  to  you  by  Dr.  Rogers  substantially  in 
these  words  at  the  interview  of  the  20th  of  January,  '*  that  Mac- 
kenna  had  completed  a  contract  for  the  transfer  of  the  Meteor  ?  " 

Objected  to  as  leading ;  excluded. 

Q.   What  did  Rogers  say,  if  anything,  on  that  subject  ? 

Objected  to  as  hearsay  and  as  irrelevant.  Question  admitted. 
Exception  by  claimants. 

A.  He  said  that,  so  far  as  the  Meteor  was  concerned,  that  was 
settled ;  there  was  no  mention  made  of  a  contract,  I  believe,  by 
Dr.  Rogers. 

Q.  What,  if  anything,  was  said  by  him  as  to  how  the  question 
was  settled  ? 

Objected  to  on  same  grounds  as  previous  question.  Question 
admitted.     Exception. 

A.  That  the  Meteor  was  to  sail  next  week,  that  was  on  Satur- 
day night ;  that  the  Meteor  was  to  sail  next  week  for  Panama ; 
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that  was  the  Saturday  before  she  was  seized ;  Dr.  Rogers  mentioned 
at  the  same  interview,  I  believe,  that  Mackenna  was  making  use 
of  the  information  that  Wright  and  I  had  taken  up  there,  and  he 
employed  other  parties  to  accomplish  his  object.  I  saw  Rogers 
the  following  Monday  at  my  office ;  he  told  me  the  Meteor  was 
ej^pected  to  clear  that  morning  from  the  Custom  House  ;  there 
had  been  estimates  left  witli  Dr.  Rogers  in  reference  to  coaling,  as 
part  of  the  cost. 

Q.  Did  you  leave  an  estimate  with  Rogers  as  to  how  many 
guns  this  vessel  would  want  ?  A.  The  armament  that  would  be 
necessary  for  the  Meteor  was  left  at  the  same  time,  I  believe. 

Counsel  objects  to  the  contents  of  the  paper. 

Cross-examined  by  Mr.  Evarts, 
.  Q.   What  business  do  you  carry  on  In  Broadway  ?    A.   I  am 
interested  in  mining  stocks  and  petroleum  stocks,  and  I  keep  an 
army  and  navy  claim-agency  at  486  Broadway. 

Q.  Is  it  a  firm,  or  are  you  the  sole  proprietor  ?  A.  It  is  a 
firm. 

Q.   What  firm?     A.   McNichols  &  Wishart.  . 

Q.  How  long  has  that  business  been  established  and  carried  on 
by  you  ?     A.   About  nine  months. 

Q.   Have  you  a  sign  out  ?     A.  Yes,  sir. 

Q.  What  is  that  sign  ?  A.  McNichols  &  Wishart,  Army  and 
Navy  Claim  Agents. 

Q.  That  was  your  business  and  sign  in  October,  November,  and 
December  last  ?    A.   Yes,  sir. 

Q.  How  long  have  you  lived  in  New  York  ?  A.  About  eight 
years,  I  believe. 

Q.  Where  did  you  live  before  that  ?  A.  I  have  been  a  sales- 
man in  a  clothing  store. 

Q.  But  before  the  eight  years  that  you  have  been  in  New 
York  ?    A.   In  Scotland. 

Q.  Have  you  lived  anywhere  else  In  this  country  except  in 
New  York  ?     A.   Yes,  sir ;   in  Montreal,  Canada. 

Q.  What  has  been  your  business  in  New  York  ?  A.  Salesman 
in  a  clothing  store. 

Q.  In  whose  store  ?  A.  I  liave  been  with  Mr.  Amaux,  tailor, 
in  Broadway,  and  with  Mr.  McEvoy,  clothing  and  furnishing 
goods,  in  the  Bowery ;  he  resided  then  at  No.  276  ;  the  establish- 
ment is  now  somewhere  near  the  Cooper  Institute. 
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Q.  Where  else  ?  A.  Those  are  tlie  only  places  where  I  have 
been,  I  believe. 

Q.  Durmg  that  eight  years  have  you  been  in  any  business  or 
employment  away  from  the  city  ?     A.   No,  not  very  particularly. 

Q.   Any  business?     A.   I  do  not  now  recollect  of  any. 

Q.  You  have  not  been  in  service  of  any  kind  ?  A.  Yes,  in  the 
service  of  the  United  States. 

Q.  What  service  of  the  United  States  have  you  been  in  ?  A. 
In  the  cavalry  service. 

Q.   For  how  long  ?    A.   I  suppose  for  about  nine  months. 

Q.   Of  what  year  ?    A.   In  the  year  1868. 

Q.   What  regiment  ?     A.   The  16th  New  York  cavalry. 

Q.   Who  was  your  colonel  ?     A.   Colonel  Lasselle. 

Q.  Who  is  Julius  Conkling,  and  what  is  his  business  ?  A.  I 
do  not  know. 

Q.   Where  is  his  place  of  business  ?     A.   I  do  not  know. 

Q.  Where  does  he  live?  A.  In  Newtown,  Long  Island,  I 
believe. 

Q.  Is  Byron  a  friend  of  yours  ?  A.  I  do  not  know  what  you 
call  a  friend ;  he  is  a  gentleman  that  calls  at  my  office  sometimes. 

Q.   Is  he  your  friend ;  you  know  what  you  call  a  friend  ?     A. 
He  is  a  man  that  calls  at  my  office,  a  man  I  know. 
I    Q.   Is  he  a  friend  of  yours  ?    A.   I  do  not  know  whether  he  is 
or  not 

Q.  What  is  his  full  name?  A.  George  Gordon  Delauncy 
Byron. 

Q.  How  long  have  you  known  him  ?  A.  I  have  known  him 
some  two  or  three  years,  I  suppose. 

Q.  What  has  his  business  been  ?  A.  All  that  I  have  known 
of  his  business,  I  believe  he  was  in  the  army. 

Q.    In  the  same  regiment  with  you  ?     A.   No,  sir. 

Q.  You  have  known  him  three  years  ?  A.  Not  intimately ; 
I  met  him  about  three  years  ago  and  had  a  very  slight  acquaint- 
ance ;  I  met  him  afterwards  about  five  or  six  months  ago  in  the 
city,  and  he  renewed  the  acquaintance  ;  my  acquaintance  with 
him  was  very  slight  three  years  ago. 

Q.  When  you  renewed  this  acquaintance,  what  was  his  busi- 
ness or  place  of  business  7  A.  I  am  not  aware  that  he  had  any 
business  or  place  of  business. 
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Q.  Do  you  know  where  he  lives  ?  A.  I  believe  in  Prince 
Street,  in  this  city. 

Q.   Did  he  live  there  then  ?     A.   I  do  not  know. 

Q.  How  long  has  he  lived  in  Prince  Street?  A.  To  my 
knowledge  two  or  three  months. 

Q.   What  number  in  Prince  Street  ?    A.   Number  99. 

Q.  His  own  house  or  a  boarding-house  ?  A.  Merely  a  room 
there. 

Q.  When  did  you  communicate  any  information  about  the  mat- 
ter to  the  District  Attorney,  or  to  anybody  on  the  part  of  the 
United  States  ?     A.   I  never  did  so. 

Q.  You  never  did  so  at  all  ?     A.   No,  sir. 

Q.  Have  you  made  any  affidavit  or  statement  about  the  matter 
in  writing  ?    A.   Before  the  Grand  Jury  I  believe. 

Q.   You  gave  evidence  before  the  Grand  Jury  ?     A.   Yes,  sir. 

Q.  Have  you  made  any  deposition  or  statement  in  writing  or 
affidavit,  except  what  you  said  before  the  Grand  Jury  to  anybody  ? 
A.   I  believe  not ;  I  made  a  statement  to  my  counsel. 

Q.  To  your  counsel  ?  A.  Yes,  sir ;  it  was  reported  that  any 
one  who  had  any  transaction  with  the  case  was  to  be  arrested ;  it 
.was  after  the  vessel  was  seized  that  I  took  my  counsel's  advice 
about  it,  and  made  a  statement  to  him. 

Q.   Who  was  your  counsel  ?     A.   Mr.  Barrett. 

Q.  Was  that  to  be  communicated  to  the  Government  ?  A.  It 
was  merely  at  his  disposal  to  the  best  of  his  judgment,  to  show  that 
I  was  willing  —  if  I  was  compelled  by  proper  process  of  the  law 
—  to  give  evidence,  but  not  in  any  other  way. 

Q.  How  was  it  intended  to  be  used  by  you  to  show  that ;  who 
was  it  to  be  shown  to  ?  A.  It  was  not  to  be  shown  to  any  one  iir 
particular,  but  to  show  what  my  intentions  were ;  to  keep  myself 
from  arrest,  it  was  necessary  that  such  a  thing  should  be  done  ;  it 
was  reported  that  any  party  having  any  transaction  about  the  Me- 
teor, was  to  be  arrested. 

Q.   Who  told  you  that  ?     A.   I  believe  Mr.  Byron. 

Q.  Have  you  any  copy  of  that  statement  ?  A.  No,  sir,  I  have 
not. 

Q.   Where  is  the  original  ?     A.   I  do  not  know. 

Q.   Was  that  sworn  to  ?     A.   No,  sir. 

Q.  Was  not  that  made  to  be  shown  to  parties  that  might  be 
interested  in  the  Meteor  ?     A.   No,  sir. 


THE  CASE  OF  THE  STEAMSHIP  METEOR.         167 

Q.   It, was  not  ?    A.   No,  sir. 

Q.  Was  it  made  to  be  shown  to  the  government  ?  A.  I  be- 
lieve Mr.  Barrett  communicated  with  Mr.  Dickinson,  that  he  had 
such  a  paper,  but  it  has  never  been  shown  to  anybody  that  I  un- 
derstood. 

Q.  Do  you  know  whether  he  communicated  to  the  owners  of 
the  Meteor,  that  he  had  such  a  paper  ?    A.   I  do  not  know. 

Q.  But  you  are  quite  sure  it  was  communicated  to  the  govern- 
ment ?     A.   The  contents  of  it  was  not  communicated. 

Q.  But  the  fact,  that  he  had  the  paper  was  ?  A.  I  understood 
so  from  Mr.  Barrett. 

Q.  Do  you  know  who  did  give  the  information  to  the  govern- 
ment about  the  Meteor  ?     A.   Not  of  my  own  knowledge. 

Q.  Do  you  know  who  claims  to  be  the  informer,  and  entitled  to 
half  the  value  of  the  ship  ?  A.  I  have  seen  it  reported  in'  the 
papers  that  it  was  the  Spanish  consul. 

Q.  Is  that  all  you  know  about  it  ?  A.  I  have  heard  Mr.  By- 
ron give  some  information. 

Q.  Did  not  Mr.  Byron  claim  to  be  the  informer  ?  A.  I  do  not 
know  that  he  ever  expressed  it  in  that  way. 

Q.  What  way  did  he  express  it  in  ?  A.  I  do  not  know ;  I 
believe  he  mentioned  to  me  that  he  had  given  such  information. 

Q.  And  expected  to  get  the  reward  ?  A.  He  never  mentioned 
what  he  expected  to  get. 

Q.  You  knew  the  informer  was  to  have  one  half?  A.  No,  sir ; 
I  was  not  aware  of  it. 

Q.  You  do  not  claim  any  share  of  it  yourself  ?  A.  No,  sir ; 
not  the  least.  ' 

•    Q.   Not  directly,  or  indirectly  ?    A.   No,  sir. 

Q.  Have  you  been  to  the  District  Attorney,  or  anybody  repre- 
senting the  government,  before  this  trial,  and  told  him  what  you 
could  testify  ?    A.   No,  sir. 

Q.   Not  at  all?    A.   No,  sir. 

Q.   Have  you  been  talked  with  by  any  one  ?    A.   No,  sir. 

Q.  Who  have  you  talked  to  as  to  what  you  could  testify  before 
you  came  on  the  stand  ?  A.  I  believe  I  had  some  conversation 
with  Mr.  Courtney. 

Q.  Did  you  not  understand  that  he  was  in  the  District  Attor- 
ney's office  ?    A.   Yes,  sir ;  but  there  was  nothing  material. 
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Q.  Did  you  tell  him  what  you  could  testify  to  ?  A.  Nothing 
particular. 

Q.  Was  it  for  the  purpose  of  his  learning  from  you  what  you 
could  testify  that  you  had  an  interview  with  Mr.  Courtney  ?  A. 
I  do  not  know  what  was  the  object. 

Q.  How  many  interviews  had  you  with  him  ?  A.  That  was 
the  only  one,  this  morning. 

Q.  So  that  you  talked  to  nobody  as  to  what  you  could  testify 
to,  except  so  far  as  you  talked  with  Mr.  Barrett,  as  you  have 
stated?     A.   Yes,  sir. 

Q.  Have  you  talked  it  over  with  Byron  or  Conkling  ?  A.  No, 
sir. 

Q.  Have  you  retained  or  employed  Mr.  Barrett  to  see  that  you 
got  your  share  or  rights,  as  an  informer,  or  your  interest  in  this 
matfer  ?    A.   No,  sir. 

Q.  Have  you  employed  or  retained  him  at  all  in  reference  to 
this  Meteor  case  ?  A.  No,  sir,  except  as  merely  making  a  state- 
ment to  keep  myself  free  from  arrest. 

Q.   You  never  had  been  arrested  nor  pursued  ?     A.   No,  sir. 

Q.  When  did  you  first  get  acquainted  with  Mr.  Wright  ?  A. 
About  the  beginning  of  December,  1865,  I  believe. 

Q.  You  did  not  know  him  until  you  went  to  his  office  ?  A, 
No,  sir. 

Q.   You  were  taken  there  by  Byron  ?    A.   Yes,  sir. 

Q.  Before  you  went  there,  had  you  any  business  or  interest  in 
dealing  in  ships  ?     A.   No,  sir. 

Q.  How  came  you  to  go  there  ?  A.  It  was  first  merely  at  Dr. 
Rogers's  suggestion  of  what  he  wanted. 

Q.  How  came  you  to  go  to  Wright  &  Co.  first  ?  A.  I  went 
to  Wright  to  see  if  he  had  the  control  of  the  sale  of  the  Meteor. 

Q.  Not  of  other  ships  ?  A.  No,  sir ;  the  Meteor  was  among 
the  list  of  the  first  ships  we  got ;  Byron  brought  me  the  list  that 
I  understood  Wright  gave  him. 

Q.  Before  you  went  to  see  Wright,  did  you  see  anybody  but 
Byron  at)Out  going  to  see  Wright  ?     A.   Byron  was  the  only  one. 

Q.  How  came  Conkling  to  go  along  ?  A.  Conkling  was  get-^ 
ting  lists  from  other  parties  before. 

Q.   Did  you  know  about  it  ?    A.   Yes,  sir. 

Q.   How  came  you  to  know  about  Conkling's  lists  ?    A.   He 
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-w'as  acquainted  with  ship  b;rokers,  and  he  would  get  lists  and  bring 
them  to  my  office. 

Q.   Mr.  Byron  did  the  same  ?    A.   Yes,  sir. 

Q.  How  long  had  these  two  men  been  getting  lists  to  present ; 
and  from  how  many  ship  brokers  had  they  got  them  before  the 
time  that  you  went  down  to  see  Wright  ?  A.  That  was  the  first 
time  Byron  got  the  lists  from  Wright ;  Conkling  got  lists  from 
other  parties,  —  fix)m  Hazard,  a  ship  broker. 

Q.   Any  one  else  ?    A.   I  do  not  know  of  any  other  particularly. 

Q.  How  soon  after  you  had  been  to  Wright's  office  with  Conk- 
ling and  Byron,  did  you  have  any  interview  with  Rogers  ?  A. 
The  very  next  evening. 

Q.   Byron  did  not  go  up  with  you  ?    A.   No,  sir. 

Q.  And  he  never  went,  that  you  have  observed  in  your  inter- 
views with  Rogers  ?  A.  Only  one  morning  he  called  there ;  but 
that  interview  was  very  short. 

Q.   Did  not  amount  to  anything  ?     A.   No,  sir. 

Q.  How  was  it  that  Byron  did  not  go  up,  and  that  Conkling 
always  did  ?     A.   I  do  not  know. 

Q.  Was  there  any  partnership  or  agreement  between  you  that 
any  earnings  should  be  divided  ?     A.   I  don't  think  there  was. 

Q.  Who  was  to  have  it  ?  A.  I  suppose  any  of  the  parties  that 
could,  get  a  vessel  could  equally  divide  what  was  made  ;  it  was  on 
principle  ;  there  was  no  understanding. 

Q.  You  mean  it  was  understood  if  any  commission  was  earned 
it  should  be  divided  among  you  ?  A.  That  was  the  understand- 
ing, —  at  least  we  had  no  proper  understanding. 

Q.   But  that  was  the  idea  ?    A.   Yes,  sir. 

Q.  That  would  have  been  the  fair  thing,  as  you  suppose  ?  A. 
Yes,  sir ;  that  whichever  of  us  got  the  commission  it  should  be 
divided. 

Q.  Had  you  any  other  object  or  interest  in  this  matter  than  to 
get  a  commission  ?     A.  I  believe  not. 

Q.  And  never  had  ?  A.  It  was  merely  a  point  of  principle  at 
that  time. 

Q.   What  was  a  point  of  principle  ?    A.   The  commission  was 

the  main  point  in  it ;  but  I  would  have  hked  to  have  assisted  the 

Chilians  if  I  could. 

Q.   But  as  between  Chile  and  Spain  you  were  on  the  side  of 

15 
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Chile,  —  did  you  know  anything  aboat  what  the  quarrel  was  about  ? 
A.  I  don't  know  that  I  could  make  my  opinion  on  it  clear,  but  I 
had  an  idea  what  it  was. 

Q.  Do  you  know  anything  about  what  the  fight  was  about  ? 
A.   Perhaps  not  the  actual  point  in  dispute. 

Q.  Or  which  of  them  was  in  the  right  ?  A.  From  my  own 
idea  I  suppose  Chile  was  in  the  right. 

Q.   Because  she  was  the  weakest  ?     A.  Yes,  sir. 

Q.   You  did  not  put  any  money  into  the  Chilian  cause  ?     A. 
No,  sir ;  I  believe  there  was  no  call  for  money, 
.    Q.   It  was  merely  to  get  a  commission  you  acted  ?     A.   Yes, 
sir. 

Q.  When  did  you  first  find  out  that  Rogers  was  Chilian  Consul  ? 
A.  Some  time  in  the  latter  part  of  October,  or  beginning  of  No- 
vember. 

Q.  How  did  you  find  that  out?  A.  Conkling  called  at  his 
office  ;  we  found  out  from  the  directory  what  his  address  was. 

Q.  You  looked  to  find  out  who  the  Chilian  Consul  was,  and 
then  followed  him  up  ?     A.    Yes,  sir. 

Q.  How  many  vessels  do  you  think  you  carried  to  Rogers  ? 
A.  Estimates  or  information,  I  suppose  of  from  ten  to  twenty  ves- 
sels. 

Q.  Can  you  give  us  tlie  name  of  them  ?  A.  Not  of  all ;  there 
was  the  Verona,  the  Victory,  the  Circassian,  the  Cumberland,  the 
Georgia,  the  Meteor,  the  Vixen,  the  Fairbanks,  the  Clyde,  and  a 
number  of  other  vessels,  the  names  of  which  I  forget. 

Q.  How  did  you  get  all  these  vessels  into  your  head  ?  A.  We 
got  estimates  and  descriptions  of  them ;  the  machinery  and  ton- 
nage. 

Q.  How  did  you  find  out  that  they  were  for  sale  ?  A.  From 
the  brokers;  I  believe  that  Conkling  and  Byron  got  estimates; 
Conkling  got  most  of  the  estimates. 

Q.  And  did  the  running  ?  •  A.  If  you  call  it  running ;  tliey 
got  estimates. 

Q.  And  whenever  you  found  a  vessel  for  sale  you  took  it  to 
Rogers,  did  you  ?  A.  Not  except  it  would  answer  the  description 
of  vessels  I  understood  that  Rogers  wanted. 

Q.  You  went  to  see  Rogers ;  he  did  not  come  to  see  you  ?  A. 
I  went  to  see  him. 
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Q.  And  took  him  how  many  vessels  the  first  time  you  went  to 
see  him  ?    A.   None  at  alh 

Q.   Did  you  sell  any  vesssels  to  Rogers  ?     A.   No,  sir. 

Q.    Or  to  anybody  else  ?     A.  No,  sir. 

Q.   Nor  earn  any  commission  in  any  way  ?     A.   No,  sir. 

Q.  Have  you  given  up  the  business  of  looking  up  ships  ?  A. 
Yes,  sir. 

Q.  When  did  you  close  ?  A.  I  think  it  was  the  last  time  I 
called  upon  Dr.  Rogers ;  it  must  have  been  some  time  in  January 
last. 

Q.  Have  you  any  business  in  common  with  Byron  and  Conk- 
ling  since  you  gave  up  the  ship  business  ?     A.   No,  sir. 

Q.  Do  you  know  whether  they  earned  any  commission  in  the 
ship  business.     A.   Not  to  my  knowledge. 

Q.   They  never  have  divided  ?    A.   No,  sir. 

Q.   When  did  you  first  learn  from  Wright  that  the  Meteor 
could  not  be  bought  in  lus  judgment  on  any  terms  that  you  or 
Dr.  Rogers  had  to  ofier ;  that  it  would  be  impracticable  to  get 
her  ?    A.   I  believe  he  made  that  remark  at  the  first  interview 
I  had  with  him  and  Dr.  Rogers.        a 

Q.  He  told  Rogers  it  would  be  impracticable  to  get  the  ship  on 
any  such  terms  ?  A.  Not  the  ship ;  but  that  no  capitalists  would 
invest. 

Q.  You  understood  that  the  o\4Tiers  of  the  ship  wanted  the 
money,  and  would  not  take  anything  else  t  A.  That  was  the  idea 
from  Dr.  Rogers. 

Q.  Was  Dr.  Rogers  trying  to  find  some  way  by  which  some 
capitalist  would  come  in  and  fiirnish  him  or  the  Chilian  govern- 
ment with  the  money  to  buy  the  ship  of  the  owner  ?  A.  Yes, 
sir. 

Q.  After  Wright  told  Rogers  in  your  presence  that  he  thought 
it  would  be  impracticable  to  get  any  capitalist  to  come  forward 
and  famish  tlie  funds,  did  you  get  any  further  encouragement 
firom  Wright  that  the  ship  could  be  bought?  A.  There  were 
two  or  three  endeavors  to  get  at  capitalists  to  invest  in  it. 

Q.  What  capitalist  did  thdy  try  to  get  ?  A.  Duncan,  Sherman, 
&  Co. 

Q.  Any  other  capitalist?  A.  I  am  not  aware;  there  might 
have  been. 
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sale  of  a  ship  ?    A.   I  believe  the  Board  of  Commerce  allows  2^ 
per  cent ;  I  believe  that  is  the  understanding. 

Q.  I  understand  from  your  direct  examination,  that  Rogers 
wanted  estimates  or  lists  of  heavy  ordnance  or  cannon,  for  the  use 
of  the  Chilian  navy  ?    A.   Yes,  sir. 

Q.  And  you  say  you  furnished  him  with  some  lists  ?  A.  Yes, 
sir. 

Q.  Whom  did  you  get  them  from  ?  A.  I  did  not  get  them 
myself. 

Q.   Who  brought  them  to  you  ?     A.   Conkling. 

Q.   Do  you  know  where  he  got  them  ?    A.   Yes,  sir. 

Q.  Whom  from  ?  A.  I  believe  the  agent  of  the  West  Point 
Foundry  here. 

Q.  Anybody  else  7  A.  There  was  an  estimate  got  from  a  man 
named  Simons  in  Fulton  Street,  I  believe. 

Q.  Do  you  know  the  number  ?  A.  No,  sir ;  I  was  in  the  place ; 
it  is  something  of  a  commission  agency ;  I  do  not  know  his  first 
name.  « 

Q.   Did  you  buy  any  ordnance  ?    A.   No,  sir. 

Q.  Or  earn  any  commission  in  the  ordnance  business  ?  A. 
No,  sir. 

Q.  So  that,  on  the  whole,  in  this  Chilian  business,  you  had  your 
labor  for  your  pains  ?     A.   Yes,  sir. 

Q.  I  understand  from  your  direct  examination,  that  you  got 
the  notion,  that  Chile  expected  to  pay  the  capitalists  that  would 
furnish  money  to  buy  the  vessel,  in  bonds  or  drafts  ?  A.  Drafts, 
I  believe. 

,  Q.   Do  you  know  what  those  drafts  were  ?    A.   Drafts^  on  the 
Chilian  government  at  sight,  or  four  days  after  sight. 

Q.  They  have  to  be  cashed  by  some  capitalist  to  furnish  money 
to  buy  the  ship  ?  A.  If  the  capitalist  was  to  accept  these  drafts, 
he  was  to  furnish  the  money  to  buy  the  ship. 

Q.  Did  you  ever  have  put  in  your  hands  any  of  these  drafts  for 
negotiation  ?    A.   No,  sir. 

Q.   You  never  saw  any  of  them  ?    A.  No,  sir. 

Q.  And  do  not  know  there  ever  were  any  papers  drawn  ?  A. 
No,  sir. 

Q.  I  do  not  understand  exactly  about  Buenos  Ayres;  state 
what  it  was  that  Dr.  Rogers  said,  if  anything,  about  Buenos  Ayres. 
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A.  Tliat  it  would  be  the  nearest  port,  or  easiest  way  of  getting  a 
messenger  from  Buenos  Ayres  to  Chile,  to  cross  the  mountains  to 
Santiago  in  two  and  a  half  days,  I  think. 

Q.  What  was  to  be  done  in  Buenos  Ayres  ?  A.  There  was 
nothing  to  be  done  there ;  but  any  capitalist  that  would  accept 
these  drafts,  it  would  be  the  nearest  place  to  get  them  cashed. 

Q.   That  had  nothing  to  do  with  the  vessel  ?     A.   No,  sir. 

Q.  But  that  would  be  the  best  place  for  the  parties  to  get  their 
drafts  cashed  ?    A.   Tes,  sir. 

Q.  Buenos  Ayres  had  not  anything  to  do  with  the  ship  ?  A. 
Not  that  I  am  aware  of. 

Q.  You  said  something  about  the  capitalist  and  the  Chilian  gov- 
ernment dividing  some  of  the  risk,  and  getting  the  vessel  out  ? 
A.  Yes,  sir. 

Q.  What  did  you  understand  about  what  the  capitalist  was  to 
do, — that  the  capitalists  who  furnished  the  money  to  buy  the  ship 
were  to  take  the  ship  themselves  ?  A.  Yes,  sir,  and  run  all  the 
risk  of  clearing  her.  I  think  it  was  about  the  beginning  of  Jan- 
uary, or  latter  end  of  December,  that  Dr.  Rogers  said  he  thought 
he  could  get  the  representative  of  the  Chilian  government  to  run 
one  third  the  risk. 

Q.  The  capitalists  were  to  furnish  the  money  to  pay  for  the 
ship  ?     A.   Yes,  sir. 

Q.  And  take  the  ship  themselves  as  their  own  property  ?  A. 
Yes,  sir. 

Q.  And  then  get  her  out  of  port  ?  A.  Yes ;  run  all  the  risk 
of  clearing  hen 

Q.  And  what  were  they  to  do  with  her  after  they  got  her  out  ? 
A.  They  could  turn  her  over  to  the  Chilian  authorities  outside 
of  Sandy  Hook,  or  in  any  port  in  South  America. 

Q.  Were  there  any  Chilian  authorities  outside  of  Sandy  Hook  ? 
A.  I  understood  they  would  go  in  the  vessel,  or  in  a  tug,  and 
meet  her  out  there  ;  we  had  no  particular  understanding. 

Q.   Nothing  was  said  about  that  ?    A.  No,  sir. 

Q.  You  did  not  understand  there  was  any  Chilian  man-of-war, 
or  anything  of  that  kind,  out  there  ?     A.   No,  sir. 

Q.  The  idea  was  that  the  capitalists  were  to  bring  her  out,  and 
deliver  her  outside,  or  take  her  to  some  port  in  South  America  ? 
A.   Yes,  sir. 
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Q.  Was  any  port  named?  A.  No,  sir,  only  they  suggested 
Buenos  Ayres,  —  that  it  would  ^be  a  shorter  route  to  get  the  bills 
paid. 

Q.  That  was  Rogers'  plan  ?  A.  I  do  not  know  what  was  his 
plan ;  that  was  the  idea  stated  to  me. 

Q.  Did  you  ever  hear  that  any  capitalist,  or  anybody  else,  ac- 
cepted these  ideas,  and  undertook  to  buy  the  ship,  run  her  out, 
and  sell  her  to  the  Chilians  ?     A.   No,  sir. 

Q.  Give  me  the  date  of  your  enlistment  in  the  army  here.  A. 
I  think  March,  1863 ;  I  resigned  in  October,  1863 ;  I  was  Cap- 
tain of  Company  H. 

Adjourned  to  11  o'clock  tlie  next  day. 

Sixth  Day,  Thursday,  April  5th. 

The  Court  came  in  pursuant  to  adjournment,  and  the  trial  of 
the  cause  was  proceeded  with. 

TESTIMONY  OF  RONALD  McNICHOLS,  RESUMED. 

Ronald  McNichols  was  recalled  by  the  government,  and  far- 
ther examined  by  Mr.  Courtney. 

Q.  State  how  you  came  first  to  see  Mr.  Rogers.  A.  I  went 
to  see  Mr.  Rogers,  to  find  out  for  the  other  parties  who  called  on 
me,  if  he  wanted  men  for  the  Chilian  government. 

Q.   What  did  he  say? 

Objected  to.     Admitted.     Exception  taken. 

A.   He  said  they  did  not  want  ^,  single  man  for  land  service. 

Q.  What  else  ?  A.  It  was  at  that  time  he  said  they  wanted 
wood  and  screw  propellers,  and  heavy  ordnance  for  the  navy. 

Q.  The  counsel  asked  you  yesterday  whether  there  was  any 
point  of  principle  in  tlie  part  you  took  in  this  transaction,  or  whether 
it  was  confined  to  your  commissions?  A.  When  I  met  Dr. 
Rogers  the  first  time,  I  had  no  idea  of  commissions ;  it  was  merely 
from  Dr.  Rogers  that  I  got  the  idea  of  what  was  required. 

Q.  Was  there  anything  on  your  part  in  that  transaction,  except 
the  point  of  the  commissions,  that  might  be  obtained  on  the  pur- 
chase of  these  steamers  ?  A.  My  sympathy  has  been  with  the 
Chilian  government,  if  I  could  be  of  any  service. 

Q.  Your  sympathy  was  with  the  Chilian  government,  if  you 
could  render  any  service  ?    A.   Yes,  sir. 
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Q.  Did  you  make  an  examination  of  the  Meteor  7  A.  I  have 
been  on  board  the  Meteor,  and  all  through  her. 

Q.  Did  you  see  on  that  occasion,  or  on  the  occasion  when  you 
were  all  through  her,  any  persons;  and  if  «o,  who  were  they? 
A.  I  met  a  man  who  represented  himself  to  be  the  mate  as  I  went 
on  board. 

Objected  to  as  new  matter.     Admitted.     Exception  taken. 

Q.  Who  did  you  see  on  board  the  vessel  ?  A.  The  mate  was 
on  board  when  I  went  on  board  first,  or  a  gentleman  who  repre- 
sented himself  to  be  tlie  mate.  Before  we  left,  Captain  Kemble 
was  there. 

Q.  What  other  person  did  you  see  on  board?  A.  Captain 
Nichols. 

Q.   Did  he  also  make  an  examination  ?     A.   Tes,  sir. 

Q.  Any  other  persons  ?  A.  Julius  Conkling  and  Greorge  Gor- 
don Delauncy  Byron  were  on  board. 

Q.  Any  other  person  ?  A.  I  don't  recollect  seeing  any  other 
person.  ~ 

Q.  The  counsel  asked  you  yesterday  whether  you  had  received 
any  commissions  for  your  services  in  this  case,  or  had  you  your 
labor  for  your  pains  ?     A.   I  received  no  commissions. 

Q.   Why  did  you  not  receive  any  commissions  ? 

Objected  to. 

Q.  You  called  upon  Mr.  Rogers  the  Saturday  before  the  day  of 
her  seizure  ?    A.   Yes,  sir. 

Q.   And  had  a  conversation  with  him  ?    A.   Yes,  sir. 

Q.^  What  was  said  by  Mr.  Rogers  to  you  in  regard  to  the  reason 
why  the  sale  of  the  Meteor  was  not  perfected  ? 

Objected  to  as  having  been  already  answered.  Admitted. 
Exception  taken. 

Q.   State  why  you  had  your  labor  for  your  pains. 

Objected  to.     Admitted.     Exception  taken. 

A.   There  was  nothing  mentioned  about  commissions. 

Q.  What  was  said  ?  A.  Dr.  Rogers  said  that  Mabkenna  got 
other  parties  to  do  that  business  that  we  had  been  working  for. 

Q.  Was  anything  further  said  on  that  subject?  A.  Not  on 
the  subject  of  commissions ;  I  gave  to  the  best  of  my  knowledge 
the  idea, of  what  transpired  at  that  conversation,  except  a  remark 
of  Mr.  Conkling's. 
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Q.  Was  Mr.  Conklihg  present  ?    A.   Yes,  sir. 

Q.   Let  us  have  what  Mr.  Conkling  said. 

Objected  to.    Admitted.     Exception  by  claimants. 

A.  In  answer  to  a  remark  made  by  Dr.  Rogers^  saying  that  the 
business  of  the  Meteor  was  settled,  or  that  other  parties  accom- 
plished it,  Conkling  made  the  remark  that  he  would  take  very 
good  care  the  Meteor  should  not  leave  this  port  without  his  know- 
ing of  it. 

Q.  You  were  present  when  that  observation  was  made  ?  A. 
Yes,  sir. 

Cross-examined  again  hy  Mr.  JEvarts. 

Q.   Is  Conkling  in  Court  ?     A.   Yes,  sir. 

Q.  And  has  been  during  this  trial  ?     A.   Yes,  sir. 

Q.  When  Conkling  said  this,  that  he  would  take  good  care  the 
Meteor  should  not  leave  the  port  without  his  knowing  of  it,  what 
did  you  say  ?     A.   Nothing. 

Q.  What  did  you  understand  he  meant  by  that?  A.  I  don't 
know  what  he  meant. 

Q.  Do  you  know  that  he  had  given  information  that  stopped 
her  ?     A.   Not  to  my  knowledge ;  I  don't  think  he  did. 

Q.  He  did  communicate  with  you  on  that  subject?  A.  No, 
sir. 

Q.  Did  you  understand  that  he  meant  she  should  not  leave 
without  his  getting  commissions  ?  A.  We  had  no  talk  about  com- 
missions. 

Q.  Was  he  pleased  that  she  was  going  off  or  not  ?  A.  I  be- 
lieve he  was  displeased  with  Mackenna's  conduct,  and  that  caused 
the  remark ;  I  understood  that  from  the  expression. 

Q.  Were  you  displeased?  A.  I  don't  know  that  I  was  dis- 
pleased ;  I  worked  faithfully  all  throughout  in  the  case ;  did  all  I 
could. 

Q.  For  a  commission,  or  for  sympathy  with  Chile  ?  A.  My 
first  idea  was  sympathy  with  Chile. 

Q.  Did  tliat  come  to  be  a  commission  instead  ?  A.  Both  com- 
bined, I  suppose. 

Q.  Then  your  sympathy  with  Chile  did  not  go  so  far  as  to  have 
you  wish  the  vessel  let  go  out  ?  A.  Yes,  sir,  I  should  Uke  to  have 
the  vessel  go  out. 

Q.  Which  finally  triumphed  ?  A.  I  would  certainly  have  hked 
to  have  the  vessel  go  out. 
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Q.  Conkling  was  more  for  commissions  to  stop  the  vessel  ?  A. 
I  don't  know ;  I  merely  give  the  expression  that  he  made. 

Q.   You  went  on  board  the  Meteor  ?     A.   Yes,  sir. 

Q.  When  was  that  ?  A.  I  tliink  about  the  beginning  of 
December. 

Q.   Who  went  with  you  ?     A.   Mr.  Conkling  and  Byron. 

Q.  That  was  all  who  made  up  your  company  ?  A.  That  is  all 
that  went  on  board. 

« 

Q.  Did  Captain  Nicliols  go  in  your  company  ?  A.  He  came 
afterwards. 

Q.  Did  you  know  him  ?  A.  I  was  introduced  to  him  before 
in  Mr.  Wright's  office. 

Q.   He  did  not  go  in  your  company  ?     A.   No,  sir. 

Q.  Nor  by  any  appointment  with  you  ?    A.   Not  with  me. 

Q.   He  came  on  board  after  you  got  there  ?     A.   Yes,  sir. 

Q.  And  the  mate  and  the  captain  you  saw  on  board?  A. 
Yes,  sir. 

Q.  You  say  the  first  reason  you  went  to  Rogers,  was  to  find 
out  whether  he  wanted  to  enlist  soldiers  ?     A.   Yes,  sir. 

Q.  Had  you  any  idea  of  going  in  yourself,  or  of  enlisting 
others  ?  A.  I  might  have  gone  in  myself  and  there  were  other 
men  that  called  at  different  times  to  see  if  such  was  the  case. 

Q.  You  had  an  idea  of  offering  your  services  to  enlist  soldiers 
for  Chile  ?    A.   Yes,  sir. 

Q.  Did  you  know  that  that  was  against  our  law  ?  A.  It  was 
not  to  enlist  soldiers  here ;  there  were  different  parties  that  called 
on  me,  to  know  if  they  actually  required  men ;  these  parties  would 
wish  to  go  to  Chile  with  the  intention  of  entering  the  service  of 
Chile  when  they  got  there. 

Q.  Did  you  expect  to  get  pay  for  this  service  of  enlisting  sol- 
diers ?  A.  No ;  I  had  no  idea  where  pay  could  come  firom,  except 
the  service  could  be  accepted. 

Q.  If  it  was  accepted,  did  you  expect  to  get  any  pay  firom  Mr. 
Rogers  or  those  people  ?    A.   No,  sir. 

Q.  And  your  interests  in  getting  up  land  forces,  was  wholly 
sympathy  with  Chile  ?     A.   Yes,  sir. 

Q.  Did  you  know  anything  about  Chile  ?  A.  No,  except  a 
geographical  idea ;  I  never  was  on  Chilian  soil. 

Q.  Did  you  know  where  it  was  ?    A.   Yes,  su:. 
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Q.   Where  is  Chile  ?     A.   In  South  America. 

Q.  Do  you  know  any  nearer  than  that  ?  A.  It  is  a  republic 
in  South  America. 

Q.   What  part  of  South  America  ?    A.   On  the  Pacific  Coast. 

Q.  Do  you  know  the  length  of  the  voyage  to  it  ?  A.  I  don't 
know  exactly  the  time  ;  I  have  an  idea  of  what  it  would  be. 

Q.  What  is  ybtur  idea  of  the  length  of  the  voyage  in  a  sailing 
ship  ?  A.  It  depends  whether  they  go  around  the  Cape  or  up 
the  Straits  of  Magellan ;  I  am  not  a  navigator ;  I  don't  know  that 
I  can  give  any  way  near  it ;  I  suppose  about  six  weeks. 

Q.  In  a  sailing  ship  7  A.  No  ;  I  suppose  it  would  take  more 
than  that  in  a  sailing  ship. 

Q.   Six  weeks  in  a  steamer  ?    A.   I  believe  so. 

Q.  How  much  in  a  sailing  ship  ?  A.  I  don't  know  the  differ- 
ence of  time. 

Q.  All  that  Rogers  told  you  about  that  was,  that  he  did  not 
want  any  land  forces  ?    A.  Yes,  sir. 

Re-examined. 

Q.   He  told  you  he  wanted  ships  ?    A.   Yes,  sir. 

CroBB-examined  again, 

Q.  When  did  you  first  find  out  the  Meteor  was  going  to  sail, 
and  how  ?  A.  The  Saturday  night  before  the  Meteor  was  de- 
tained, Dr.  Rogers  told  me  that  he  expected  she  was  to  clear  next 
week. 

Q.  Did  you  not  know  that  before,  and  did  you  not  tell  him 
that?     A.   No,  sir. 

Q.  Had  you  not  heard  the  Meteor  was  going  to  sail  ?  A.  No, 
sir ;  I  called  there  for  the  reason  that  Mr.  Conkling  had  named  a 
firm  that  he  thought  would  advance  the  money  to  accomplish  our 
object. 

Q.  You  wanted  to  begin  a  new  negotiation  ?  A.  No,  sir ;  but 
that  a  capitalist  was  ready  to  undertake  it« 

TESTIMONY  OF  JULIUS  CONKLING. 

Julius  Conkling  was  called  by  the  government  and  sworn. 

Q.   Do  you  know  Dr.  Rogers  ?     A.  T  do. 

Q.  Did  you  know  him  in  the  month  of  December  last  ?  A. 
I  did,  sir. 

Q.  When  did  you  first  become  acquainted  with  him  ?  A.  I 
think  about  the  first  of  November,  as  near  as  I  can  remember. 


THE  CASE  OF  THE  STEAMSHIP  METEOR.         181 

Q.  Do  you  recollect  about  the  time  of  the  seizure  of  the  steamer 
Meteor  ?     A.   I  do, 

Q.  State  whether  or  not  you  saw  Dr.  Rogers  on  that  Saturday, 
prior  to  the  seizure  of  the  vessel.  A.  I  think  it  was  on  Satur- 
day ;  I  am  not  sure  about  it. 

Q.  Where  did  you  see  him  ?  A.  At  his  residence  in  this 
city. 

Q.  What  time  in  the  day  was  it  ?  A.  About  seven  o'clock  in 
the  evening. 

Q.   Did  you  have  a  conversation  with  him  ?     A.   I  did  not. 

Q.  Who  was  with  you  when  you  saw  him  ?  A.  Mr.  McNich- 
ols. 

Q.  State  whether  or  not,  anything  was  said  by  him  in  regard 
to  the  Meteor  going  to  sail. 

Objected  to  as  res  inter  alios  acta  —  as  hearsay  —  and  as  irrele- 
vant.    Admitted.     Exception  by  plaintiffs. 

A.  He  remarked  to  Mr.  McNichols  that  the  vessel  would  prob- 
ably sail  on  the  first  of  the  week,  perhaps  on  Monday,  and  that  all 
the  arrangements  had  been  completed  for  her  sale  to  the  Chilian 
government ;  he  believed  by  Mackenna. 

Q,  Anything  further  on  that  branch  ?  A.  Not  that  I  remem- 
ber. 

Q.  Did  you  see  Rogers  after  that  on  Monday  morning  ?  A. 
I  did  not,  sir. 

Cross-examined  by  Mr.  Evarts* 

Q.  What  did  you  say  to  Rogers  when  he  told  you  this  ?  A. 
I  made  the  general  remark  —  not  specially  to  him,  but  in  fact  to 
both  gentlemen  present  —  that  I  would  take  good  care  she  should 
not  leave. the  port  unless  I  knew  it. 

Q.  What  did  you  mean  by  that  ?  A.  Well,  I  meant  to  express 
my  indignation,  to  think  that  Mackenna  should  use  our  labors, 
and  we  not  be  benefited  by  it. 

Q.  Whom  do  you  mean  by  "  our  "  ?  A.  Mr.  McNichols  and 
myself. 

Q.   And  Byron  too  ?    A.   Yes,  sir. 

Q.  You  then  took  common  cause  ?  A.  I  don*t  know  what 
arrangements  Mr.  McNichols  made  with  Byron ;  I  never  had 
made  any  arrangement  with  him. 

Q.   What  arrangements  had  you  had  with  Mr.  McNichols? 

16 


182  THE  CASE  OF  THE  STEA^fSHIP  METEOB. 

A.   No  further  than  if  possible  to  make  something  in  the  shape 
of  commissions. 

Q.  By  buying  or  selling  the  ship, — which  ?  A.  By  procuring 
a  ship  which  would  suit  them,  for  them  to  purchase. 

Q.  Finding  a  ship  to  be  sold  to  Rogers  or  Mackenna  ?  A. 
Yes,  sir ;  for  the  Chilian  government. 

Q.  And  that  is  all ;  on  such  a  sale  you  expected  a  commission  ? 
A.   I  did,  sir. 

Q.  After  leaving  Rogers,  what  did  you  do  about  the  Meteor, 
to  prevent  her  sailing  ?    A.   I  did  nothing. 

Q.  You  got  over  your  indignation  ?    A.   I  did. 

Q.  You  conveyed  no  information  to  the  government  ?  A.  I 
did  not,  sir. 

Q.   And  made  no  affidavit  in  this  matter  ?    A.   I  did  not,  sir. 

Q.  You  have  no  claim  to  the  informer's  reward  ?  A.  None 
whatever. 

Q.   And  have  never  claimed  any  ?    A.   No,  sir. 

Q.  You  have  not  paid  any  counsel  ?  A.  Not  as  yet ;  I  expect 
to  pay  counsel. 

Q.   In  this  matter  ?     A.   It  is  connected  with  this  matter. 

Q.  How  so;  what  connection  have  you  with  this  matter? 
A.  For  services  which  he  commenced  to  render,  and  for  his  advice. 

Q.  What  had  you  to  be  advised  about  in  connection  with  this 
matter  ?  A.  I  was  informed  by  McNichols  that  we  had  made  a 
mistake  in  infringing  upon  the  neutrality  laws,  and  that  probably 
we  might  be  deprived  of  our  liberty ;  I  made  my  statement  to  the 
attorney  of  so  far  as  I  had  been  connected  with  the  matter,  for  the 
purpose  of  obtaining  his  advice. 

Q.   Who  was  that  ?    A.   Mr.  Barrett. 

Q.  A  written  statement  of  your  whole  connection  with  it  ?  A. 
I  did  not  make  a  written  statement. 

Q.   Did  he  take  it  down  in  writing  ?    A.   I  presume  he  did. 

Q.   Do  you  know  he  did  ?     A.   He  took  it  down  before  me. 

Q.  W^hat  was  to  be  done  with  that  statement  ?  A.  Nothing ; 
no  ftirther  than  for  him  to  keep  a  memorandum  of  it. 

Q.  It  was  not  to  be  offered  for  sale  between  the  government 
and  the  other  parties  ?    A.   It  was  not,  sir. 

Q.  On  the  contrary,  you  were  to  pay  a  fee  to  him  as  your 
lawyer,  to  protect  you  from  losing  your  liberty?     A.   He  has 
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not  called  upon  me  for  his  fee,  but  I  presume  he  will  do  so  of 
course  ? 

Q.  You  expect  that  ?    A.   Yes,  sir. 

Q.  And  this  information  you  gave  there  was  to  enable  him  to 
advise  you  and  protect  you  in  case  you  should  be  indicted  ?  A. 
Yes,  sir. 

Q.  And  not  with  the  view  of  getting  money  for  yourself?  A. 
No,  sir. 

Q.  You  are  quite  sure  about  that  ?  A.  I  am  quite  sure  of  that 
fact 

Q.  What  is  your  business  ?  A.  At  present  I  am  engaged  in 
no  regular  business. 

Q.  Any  irregular  business  ?  A.  Sometimes  I  speculate  in  oil 
stocks. 

Q.  Is  that  your  only  business  ?  A.  At  present ;  my  last  busi- 
ness was  secretary  of  our  oil  company. 

Q.  Did  you  leave  the  oil  company,  or  did  the  oil  company  leave 
you  ?  A.  I  resigned  my  position  as  secretary ;  the  oil  company 
seems  to  be  in  good  repute  still. 

Q.  Except  that  business  of  oil  stocks  and  the  oil  company,  what 
other  business  have  you  done  in  these  parts  ?  A.  No  other  busi- 
ness that  I  remember. 

Q.  How  far  back  does  the  want  of  business  other  than  that  go  ? 
A.  Prior  to  this,  I  had  been  connected  with  the  real  estate  busi- 
ness as  a  broker. 

Q.  On  your  own  account,  or  employed  by  any  one  ?  A.  On 
my  own  account. 

Q.  In  partnership  ?  A.  No,  sir,  I  had  an  office  at  number  25 
South  Seventh  Street,  Williamsburg. 

Q.  When  did  you  give  up  that  business  ?  A.  Some  two  years 
ago. 

Q.  Have  you  done  anything  since  then  ?  A.  No  farther  than 
speculating. 

Q.   Have  you  done  that  ?    A.   I  endeavored  to  do  tliat. 

Q.  Have  you  succeeded?  A.  Not  so  well  as  I  would  wish 
to  have  succeeded. 

Q.  You  have  not  succeeded  even  in  speculating;  have  you 
been  a  ship-broker,  or  mariner,  or  follower  of  the  sea  in  any  way  ? 
A.  No,  sir. 
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Q.   Nor  a  shipping  merchant  ?    A.   No,  sir. 

Q.  When  did  you  first  turn  your  attention  to  getting  a  commis- 
sion in  connection  with  shipping  ?     A.   After  seeing  Mr.  Rogers. 

Q.  What  did  you  go  to  see  Mr.  Rogers  first  for?  A.  I  went 
there  for  tlie  purpose  of  offering  my  services  to  Chile. 

Q.  As  a  soldier  ?  A.  Yes,  sir ;  not  only  as  a  soldier,  bat  if 
possible  to  procure  men. 

Q.   Had  you  ever  been  a  soldier  ?     A.   For  a  short  time. 

Q.   Where  was  that  ?    A.   In  New  York,  recruiting. 

Q.   Recruiting  officer  ?    A.   Yes,  sir. 

Q.  In  what  capacity  ?  A.  Acting  as  Major  of  the  First  Fed- 
eral Guards,  U.  S.  Volunteers. 

Q.  At  what  period  ?  A.  In  1862  ;  and  in  1863, 1  was  Major 
of  tlie  13th  Heavy  Artillery. 

Q.  Did  you  ever  take  the  field  ?    A.   No,  sir. 

Q.  Did  the  regiments  that  you  have  named,  ever  go  into  the 
service  ?  A.  The  first  one  was  consolidated  with  the  Merchant's 
Brigade,  and  the  13th  Heavy  Artillery  did  go  into  service ;  I  did 
not  go  with  either  of  them. 

Q.  Did  you  ever  have  a  commission  in  the  service  ?  A.  No, 
sir. 

Q.   Why  did  you  call  yourself  Major  ?    A.   I  did  not. 

Q.   You  never  enlisted  ?    A.   No,  sir. 

Q.  You  went  with  Mr.  McNichols  to  see  Rogers  ?  A.  Yes, 
sir. 

Q.  Had  you  any  connection  with  Mr.  McNichols?  A.  No 
more  than  in  that  transaction,  for  the  purpose  of  offering  our  ser- 
vices. 

Q.  How  did  you  come  together  ?  A.  I  have  been  acquainted 
with  him  prior  to  that. 

Q.  Did  you  ask  him  or  he  you,  to  go  to  Chile  ?  A.  That  I 
don't  remember. 

Q.  When  did  you  fall  in  with  Byron  ?  A.  I  was  introduced 
to  him  by  Mr.  McNichols. 

Q.   That  was  after  you  had  been  to  Rogers  ?    A.   Yes,  sir. 

Q.  Were  you  expecting  to  serve  Chile,  for  sympathy  or  for 
profit?    A.   Both. 

Q.  Did  you  expect  to  go  to  Chile  ?  A.  That  was  my  inten- 
tion. 
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Q.   As  a  private  soldier  or  an  officer  ?     A.   As  an  officer. 

Q.   What  rank  ?     A.   I  had  not  any  fixed  idea  of  the  rank. 

Q.  What  rank  are  you  capable  of  discharging  the  duties  of? 
A.   That  I  don't  know  of  course. 

Q.  Do  you  know  that  you  are  not  capable  of  discharging  the 
duties  of  any  military  rank  whatever  ?  A.  I  am  not  aware 
of  it. 

Q.  What  rank  can  you  name,  that  you  think  you  are  capable 
of  in  military  matters  ?  A.  I  think  I  would  be  capable  of  the 
position  that  I  attempted  to  assume. 

Q.   What  was  that  ?     A.   Major. 

Q.   In  the  land  service?    A.   Yes,  sir. 

Q.   Did  you  offer  yourself  to  Rogers  as  a  Major  ?    A.   No,  sir. 

Q.   Did  you  as  a  private  ?    A.   No,  sir. 

Q.  Do  you  not  know  that  your  only  object  was  to  make  some 
money  by  enlisting  people,  or  otherwise  serving  Rogers,  for  the 
government  of  Chile  ?  A.  That  was  not  my  intention  to  make 
money  that  way ;  my  intention  was  to  go  there. 

Q.  Not  to  make  money  of  her  ?  A.  No,  sir ;  that  was  not  my 
full  intention  ;  I  expected  of  course,  if  I  enlisted. 

Q.  Have  you  been  what  is  called  a  bounty-broker  ?  A.  I  have 
done  something  in  that  way. 

Q.  Is  not  that  about  all  your  connection  with  militaiy  affairs. 
A.   No,  sir. 

Q.  Where  did  you  carry  on  the  business  of  bounty-broker? 
A.   I  had  no  office. 

Q.  What  locality  ? — in  the  streets  of  New  York  ?  A.  The  way 
I  did  the  business,  was  when  merchants  with  whom  I  was  ac- 
quainted required  a  substitute,  I  would  go  to  some  bounty-broker's 
office,  and  have  him  put  in  a  substitute  for  this  individual. 

Q.   For  a  commission  ?     A.   Yes,  sir. 

Q.  What  did  you  go  to  Rogers's  office  for,  on  the  Saturday  be- 
fore the  vessel  sailed  ?  A.  I  went  there  for  the  purpose  of  ascer- 
taining wh)Bit  news  there  was  in  relation  to  those  vessels  which 
Mr.  McNichols  had  left  diagrams  of. . 

Q.   Do  you  remember  what  those  vessels  were  ?    A.   One  was 

the  Circassian,  another  the  Victor,  and  the  Meteor  and  several 

others,  the  names  of  which  I  now  forget. 

Q.   You  went  there  for  that  purpose ;  what  did  you  say  after 

16* 
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you  got  there  ?     A.   I  did  not  say  anything  to  Rogers,  relative  to 
the  matter,  for  McNichols  did  the  talking  entirely. 

Q.  The  single  observation  you  made,  was  that  you  would  see 
the  Meteor  should  not  go  out  without  your  knowing  it  ?  A.  I  be- 
lieve that  was  all  I  said. 

Q.  And  that  was  not  a  regular  observation,  but  only  an  expres- 
sion of  indignation  ?     A.    That  was  about  all. 

Q.  Did  you  not  know  before  you  went  there,  that  the  Meteor 
was  going  to  sail?  A.  I  did  not;  I  received  my  information 
through  the  statement  of  Dr.  Rogers. 

Q.  How  long  since  you  have  been  on  board  the  Meteor  ?  A. 
I  was  on  board  of  her,  about  the  middle  of  December,  if  I  remem- 
ber rightly,  while  she  was  lying  at  the  Balance  Docks,  near  the 
foot  of  Pike  Street. 

Q.  Were  you  concerned  in  anything  about  the  Meteor,  except 
through  Mr.  Wright  ?     A.   No,  sir. 

Q.  Did  you  know  anything  about  the  capitalist  firm  of  Sacket, 
Belcher,  &  Co  ?     A.   Yes,  sir. 

Q.  Did  you  introduce  them  into  the  business  ?  A.  I  introduced 
one  of  the  members  of  the  firm  into  the  business,  or  rather  intro- 
duced the  business  to  him. 

Q.  What  did  you  know  about  that  firm  ?  A.  I  knew  it  was  a 
substantial  house ;  I  thought  so ;  I  thought,  perhaps,  if  a  sufficient 
margin  was  offered  to  pay  profits  they  might  take  it  in  hand. 

Q.  Furnish  the  money  to  the  Chilians  to  buy  the  ship?  A. 
Yes,  sir,  to  advance  the  money  on  bonds,  for  the  purpose  of  pay- 
ing for  the  ship  ? 

Q.  Advance  money  on  Chilian  securities,  to  enable  Chile  to 
pay  for  the  ship  ?     A.   Yes,  sir. 

Q.  Did  you  not  give  information  to  the  Spanish  Consul  ?  A. 
No,  sir. 

Q.  Or  know  of  its  being  given  ?     A.   I  did  not. 

Q.   You  did  not  ?    A.   Not  of  my  own  knowledge. 

Q.  In  any  way  ?  A.  I  heard  it  remarked  by  Mr.  McNichols, 
that  Byron  had  entered  a  complaint ;  I  don't  remember  distinctly 
about  that. 

Q.  Did  you  see  Byron  aflber  you  left  Rogers  that  Saturday- 
night  ?    A.   No,  sir. 

Q.   Have  you  ever  seen  him  since  ?    A.  I  have,  many  times. 
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Q.  When  first  did  you  see  him  next  ?  A.  I  saw  him  the  fol- 
lowing Monday,  I  believe. 

Q.   Before  this  vessel  was  seized?     A.   Yes,  sir. 

Q.  What  did  you  and  Byron  say  about  the  vessel  ?  A.  He 
said  he  had  learned  the  vessel  was  to  leave. 

Q.   Did  he  say  how  he  learned  it  ?    A.   No,  sir. 

Q.   You  did  not  tell  him  ?     A.   No,  sir. 

Q.  What  else  was  said  about  the  vessel  ?  A.  I  don't  remem- 
ber now. 

Q.  Was  anything  said  about  stopping  her,  or  telling  the  Span- 
iards ?    A.   I  believe  he  said  he  wished  some  one  would  stop  her. 

Q.   Any  discontent  about  your  working  ?    A.   No,  sir. 

Q.  Why  did  Byron  want  her  stopped  ?  A.  I  presume  he  felt 
annoyed  to  think  he  would  not  make  any  commission  out  of  her. 

Q.  Did  you  say  anything  to  prevent  liis  stopping  her  ?  A.  I 
did  not. 

Q.  Your  sympathy  for  Chile  did  not  then  move  you  to  let  her 
go  ?  A.  I  thought  it  was  none  of  my  business,  and  did  not  inter- 
fere. 

Q.  If  Byron  was  the  informer,  and  gets  one  half  of  the  ship, 
yon  don*t  think  that  you  or  McNichols  have  a  right  to  any  part  of 
it  ?    A.  I  do  not. 

TESTIMONY  OF  J.  FREDERICK  NICHOLS. 

J.  Frederick  Nichols  was  called  by  the  government  and  sworn. 

Q.   What  is  your  business  ?    A.   Mariner,  —  seaman. 

Q.  How  long  have  you  been  in  that  business?  A.  Since  I 
was  fifteen  years  old. 

Q.   Do  you  know  Mr.  Forbes  ?     A.   I  know  R.  B.  Forbes. 

Q.  How  long  have  you  known  him?  A.  Since  the  fall  of 
1863, 1  think. 

Q.  Do  you  know  Charles  L.  Wright  ?    A.   I  do. 

Q.  What  time  did  you  first  see  Wright,  and  where  ?  A. 
About  the  17th  November ;  I  had  a  letter  of  introduction  to  him 
from  Louis  Welsh,  in  South  Street. 

Q.   Did  you  see  him  at  that  time  ?     A.   I  did. 

Q.  Prior  to_seeing  Wright,  had  you  seen  Dr.  Rogers  ?  A.  I 
had  not ;  I  think  not. 

Q.   After  you  saw  Wright,  did  you  see  Rogers  ?    A.   I  did. 
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Q.  Wlien  did  you  see  Dr.  Rogers  ?  A.  I  cannot  say  the  date ; 
it  was  between  the  15th  September  and  the  10th  December,  1865. 

Q.  Where  did  you  see  him?  A.  At  his  residence  in  34th 
Street. 

Q.  Were  you  in  company  with  any  person  when  you  saw  him  ? 
A.   There  was  a  man  named  Bates,  of  Valparaiso. 

Q.  Just  state,  if  you  please,  what  occasioned  your  seeing 
Rogers  at  that  time  in  company  with  Bates. 

Objected  to  as  being  res  inter  alios  acta.  Admitted.  Exception 
by  claimants. 

A.  I  went  there  to  see  if  two  letters  of  marque,  which  Bates 
held,  were  genuine.     He  was  represented  as  the  Chilian  Consul. 

Q.  You  saw  Dr.  Rogers  on  that  occasion  ?  A.  I  did,  or  one 
that  represents  himself  to  be  Dr.  Rogers. 

Q.   Is  he  in  Court  here  ?    A.   Yes,  sir,  that  is  the  gentleman. 

Q.  State  what  took  place  between  you  and  Dr.  Rogers  at  that 
time,  in  the  presence  of  Bates,  as  near  as  you  can  recollect. 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  I  do  not  recollect  much  that  was  said  by  the  Doctor.  Bates 
showed  him  the  two  letters  of  marque,  and  asked  him  if  the  signa- 
ture was  genuine  ;  he  said  he  did  not  know  if  he  ever  saw  the 
signature  of  the  present  Secretary  of  War,  or  of  the  President  of 
Chile  (I  forget  which  it  was  signed  by,  —  I  think  the  name  was 
Pinto) ;  but  he  had  no  doubt  they  were  genuine.  He  left  the 
letters  of  marque  with  the  Doctor,  and  took  a  receipt  for  them ; 
Dr.  Rogers  told  me  that  if  anything  turned  up,  that  he  would  need 
me,  he  would  let  me  know,  or  for  me  to  call  there ;  there  was 
some  other  conversation. 

Q.  This  man  Bates  left  the  letters  of  marque  with  Rogers,  and 
Rogers  gave  him  a  receipt  for  them  ?    A.   He  did. 

Q.   Did  you  see  him  do  that  ?    A.   I  did. 

Q.  What  further  did  Rogers  say  to  you  on  that  occasion  ?  Did 
you  desire  one  of  these  letters  of  marque  ? 

Objected  to. 

Q.   State  what  was  said. 

Objected  to.     Question  admitted.     Exception  by  claimants. 

Q.  Mr.  Rogers  said  there  was  to  be  a  Chilian  Minister,  or  spe- 
cial agent  appointed  for  Chile,  who  would  be  here  soon ;  and  when 
he  arrived,  he  would  know  then  what  they  should  do ;  Bates  told 
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him  to  let  me  have  one,  if  I  wished,  or  if  I  raised  stock,  I  think  it 
was.  I  would  not  say  what  the  conditions  were,  but  I  tliink  it 
was  if  I  raised  stock. 

Q.  What  kind  of  stock  ?  A.  For  privateer.  Bates  asked  me 
to  take  one  of  these  letters  of  marque. 

Q.  What  further  was  said  at  that  interview  ?  A.  I  cannot 
remember  anything  more  at  present ;  nothing  more  that  I  recol- 
lect. 

Q,  Were  any  iustractions,  or  what  were  called  instructions, 
shown  to  you  at  that  time  ?    A.   Yes,  sir. 

Q.   State  in  regard  to  that. 

Counsel  for  claimants  objects  that  the  paper  should  be  produced. 

Q.  Who  had  those  instructions?  A.  Bates  had  them,  and 
gave  them  to  Dr.  Rogers. 

Q.   Were  they  printed  ?    A.   I  think  they  were. 

Q.  State  what  Dr.  Rogers  said  or  did  at  that  interview  in  rela- 
tion to  those  instructions.     A.   He  translated  some  part  of  it. 

Q.   They  were  in  Spanish  ?     A.   Yes,  sir. 

Q.  And  Dr.  Rogers  translated  some  of  them  to  you  ?  A.  Yes, 
sir. 

Q.  Is  there  anything  further  you  recollect  at  that  interview  ? 
A.   I  do  not  recollect  anything  further. 

Q.  Did  you  and  Bates  leave  the  house  together  ?  A.  Yes, 
sir. 

Q.  Did  you  see  Bates  afterwards  ?  A.  I  think  not  for  three 
or  four  weeks. 

Q.   Do  you  know  where  he  is  now  ? 

Objected  to  as  immaterial. 

Q.  Did  you  have  any  subsequent  interviews  with  Rogers? 
A.   Yes,  sir. 

Q.   How  many  ?    A.   I  cannot  tell  you  how  many. 

Q.   More  than  one  ?     A.   Yes,  a  number. 

Q.  About  what  time  did  you  have  the  next  interview  after  the 
one  you  have  described  ?  A.  The  next  time  I  was  at  his  resi- 
dence was  a  week  or  ten  days  after  that ;  I  merely  called  there 
and  asked  him  if  there  was  any  news,  and  he  said  none  at  all ; 
that  is  all. 

Q.   Did  you  call  subsequently  to  that  ?     A.   I  did. 

Q.  How  soon  after  that  ?  A.  I  cannot  tell  you ;  it  might 
have  been  a  fortnight. 
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Q.  Did  you  have  any  conversation  with  him  then  in  regard  to 
any  subject  ?  A.  I  cannot  remember ;  I  cannot  remember  the 
dates  ;  I  cannot  remember  all  that  was  said ;  I  remember  part. 

Q.  If  you  cannot  remember  all  that  was  said,  give  us  as  near 
as  you  can  the  substance  of  what  was  said.  A.  I  cannot  tell 
you  everything  I  said  to  Mr.  Rogers,  or  to  Byron,  or  any  other 
man.  If  you  ask  me  on  any  point  I  will  answer  you  as  I  have 
sworn  to. 

Q.  What,  if  anything,  was  said  by  you  or  Rogers  at  any  of 
those  interviews  in  regard  to  procuring  or  fitting  out  vessels  for 
Chile  ? 

Objected  to  as  leading. 

Q.  Was  anything  said  at  those  interviews  by  you  or  Rogers  in 
regard  to  the  subject  of  procuring  or  fitting  out  vessels  for  Chile ; 
and  if  so,  state  what  it  was  ? 

Objected  to  as  irrelevant,  and  as  res  inter  alios  acta^  and  as 
hearsay.     Question  admitted.     Exception  taken  by  claimants. 

A.  He  said  that  some  parties  representing  Chile  —  I  do  not 
recollect  whether  it  was  the  minister  or  not — had  been  on  board 
the  Meteor,  had  seen  her  and  liked  her  very  much,  and  he  wanted 
my  opinion  of  l\er ;  that  was  nearly  on  our  first  interview  ;  I  can- 
not designate  any  of  the  times. 

Q.  What  did  you  say  in  reply  to  that  ?  A.  I  said  that  I  never 
had  seen  the  vessel,  although  I  had  known  about  her,  and  what 
she  was  built  for. 

Q.  State  whetlier  or  not  you  made  this  examination  of  the 
vessel.  A.  He  asked  me  what  I  thought  of  her;  he  asked  me 
what  kind  of  a  vessel  she  was ;  I  replied  that  I  never  had  seen  the 
Meteor,  but  I  had  often  heard  of  her,  and  knew  what  vessel  she 
was,  and  what  she  was  built  for,  and  I  knew  Mr.  Forbes. 

Q.  Was  anything  more  said  on  that  subject  at  that  time?  A. 
I  remember  nothing  at  that  time. 

Q.  Were  you  informed  at  any  time  by  Rogers  of  the  arrival  of 
a  Special  Agent  from  Chile  ?  A.  I  was  told  by  Rogers  that  he 
had  arrived. 

Q.  Did  he  tell  you  who  he  was  ?  A.  I  cannot  say  he  did  ; 
he  has  often  called  the  man's  name  Mackenna ;  I  do  not  say  he 
told  me  what  his  name  was  when  he  arrived. 

Q.  But  he  often  told  you  Mackenna  was  the  Special  Agent? 
A.   Yes,  sir. 
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Q.  State  whether  or  not  Rogers  told  you  in  any  of  those  inter- 
views that  any  other  person  had  examined  the  Meteor,  except  the 
Chilian  Minister. 

Objected  to  on  the  ground  that  the  witness  did  not  say  the 
Chilian  Minister. 

A.   I  think  he  said  it  was  the  Chilian  Minister. 

Q.   Did  you  ever  examine  the  Meteor  ?     A.   Yes,  sir. 

Q.  When  ?  A.  I  went  on  board  of  her  at  the  request  of 
Charles  L.  Wright,  to  meet  McNichols,  Byron,  and  Conkling. 

Q.  About  what  time  was  that  ?  A.  Some  time  in  December ; 
I  do  not  remember  dates ;  I  have  not  tried  to  remember  them. 

Q.  Did  you  make  an  examination?  A.  Yes,  sir,  a  slight  ex- 
amination; I  met  these  parties  there,  and  was  introduced  to 
them. 

Q.  Was  that  the  first  you  knew  of  them  ?  A.  Yes,  sir,  that 
was  the  first  I  knew  of  McNichols  and  Conkling ;  Byron  was 
introduced  to  me  previously  in  the  office  of  Charles  Wright. 
Wright  sent  for  me  at  the  request  of  Byron,  and  I  was  introduced 
to  him. 

Q.  Did  you  ever  make  any  estimate  of  the  armament  and 
ammunition  that  would  be  required  by  the  Meteor,  and  if  so,  by 
whose  request  ?  A.  I  made  an  estimate  of  the  guns  she  could 
carry  and  the  ammunition  she  would  require,  &c.,  I  think  for  three 
or  six  months,  and  gave  it  to  Conkhng  or  McNichols. 

Q.  At  whose  request  did  you  make  it  ?  A.  At  the  request  of 
Byron. 

Q.  Do  you  recollect  what  day  of  the  week  it  was  you  were  on 
board  of  the  Meteor,  and  made  this  examination  ?  A.  No,  sir,  I 
do  not. 

Q.  After  you  had  made  the  examination  did  you  leave  the 
Meteor?    A.   I  did. 

Q.   Where  did  you  go  ?    A.   To  Charles  L.  Wright*s  office. 

Q.  How  did  you  get  there?  —  did  you  cross  the  ferry?  A. 
No,  sir,  I  did  not  have  to  take  the  ferry  firom  Roosevelt  Street ; 
we  were  on  the  New  York  side. 

Q.  After  you  had  been  on  the  Meteor,  on  the  occasion  you 
speak  of,  when  you  made  the  examination,  state  whether  or  not 
you  saw  Rogers  after  that.    A.   Shortly  after  that  I  saw  Rogers. 

Q.  Who  was  with  you  when  you  saw  him  ?  A.  Mr.  Wright 
was  with  me  on  one  occasion,  —  I  think  the  next  one. 
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Q.  Did  you  have  any  conversation  with  Rogers  at  the  time 
you  took  Wright  there,  after  you  had  been  on  board  the  Meteor  ? 
A.   Yes,  sir. 

Q.  State  what  was  said.  A.  I  cannot  remember  the  whole 
conversation. 

Q.  What  was  the  purport  or  substance  of  it,  if  you  cannot  give 
the  conversation  in  detail  ? 

Objected  to  on  same  grounds  as  previous  conversations.  Ques- 
tion admitted.     Exception  by  claimants. 

A.  The  Doctor  inquired  what  it  would  require  to  fit  the  vessel 
out  with  guns  and  ammunition,  and  deUver  her  at  some  foreign 
port,  —  I  do  not  remember  exactly  what,  —  it  was  called  Monte- 
video, I  think,  or  outside  of  the  harbor.  I  gave  him  an  estimate 
of  it,  or  I  assisted  to  make  up  the  estimate  with  Wright ;  I  think 
it  amounted  to  about  $  390,000 ;  whether  Wright  presented  it  to 
Rogers  or  not,  I  do  not  know. 

Q.  What  more  took  place  when  you  went  there  with  Wright 
on  that  occasion,  that  you  recollect?  A.  On  that  occasion  I  do 
not  remember  anything  else. 

Q.  Did  you  have  another  interview  with  Rogers?  A.  We 
had  many  with  him ;  I  do  not  remember  how  many  after  that. 

Q.  At  any  of  the  interviews  with  Rogers  was  anything  said 
about  drafts  being  drawn  by  Mackenna  against  Chile  for  the  pay- 
ment of  this  vessel ;  and  if  so,  state  what  ? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  He  said  there  was  difficulty  in  raising  money  to  buy  these 
vessels ;  but  if  they  could  get  drafts  cashed  pn  the  Chilian  govern- 
ment, they  could  pay  for  the  boats,  —  for  the  Meteor ;  that  was 
spoken  at  several  times ;  I  do  not  know  that  it  was  at  this  particu- 
lar time ;  it  was  at  two  or  three  different  times. 

Q.  At  any  of  these  interviews  were  you  introduced  to  Macken- 
na ;  and  if  so,  by  whom  ?  A.  I  was  not  introduced  to  him  per- 
sonally ;  I  had  a  card  of  introduction  to  him  from  Mr.  Rogers. 

Q.  And  Mr.  Rogers  gave  you  a  card  of  introduction  to  Mac- 
kenna ?     A.   Yes,  sir. 

Q.   Did  you  see  Mackenna  ?     A.   Yes,  sir. 

Q.  Where  ?  A.  I  called  at  10th  Street,  it  was  in  his  office  ; 
I  went  to  his  office  first,  and  was  taken  round  to  the  other  house, 
and  met  him  there. 
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Q.  About  what  time  was  that?  A.  I  cannot  saj,  siry — the 
last  of  December  or  first,  of  January  last. 

Q.   Did  you  have  any  conversation  with  Mackenna  ? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  Yes,  sir ;  I  introduced  myself  to  him ;  I  think  I  was  alone 
in  the  room ;  I  gave  him  the  card  and  told  him  I  would  like  to 
have  an  appointment  in  some  way  in  the  Chilian  navy,  or  to  get 
command  ofsome  vessel  fitting  out  here ;  that  that  would  suit  me ; 
that  I  had  just  left  the  United  States  navy,  and  was  willing  to  go 
into  the  Chilian  service  for  a  while ;  he  said  he  had  heard  of  me 
from  Mr.  Rogers,  and  would  bear  me  in  mind,  and  if  any  opportu* 
nities  offered  he  would  let  me  know  of  it. 

Q.  What  further  did  you  say  to  him,  or  he  to  you?  A.  I 
think  that  is  all  at  that  time. 

Q.  Was  anything  said  in  that  interview  with  him  about  Catesby 
Jones'  inspecting  vessels  ?     A.   There  was. 

Q.   What  was  it? 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  I  told  him  I  understood  Catesby  Jones  had  been  appointed 
inspector  of  vessels  for  the  Chilian  government;  he  replied: 
^^  Well,  he  has  inspected  some  "  ;  that  was  his  reply. 

Q.   Anything  more  ?     A.   Nothing  more  about  that  matter. 

Q.  Did  you  make  any  suggestion  to  him  at  that  interview  of  the 
names  of  other  vessels  ? 

Objected  to  as  immaterial.  Admitted.  Exception  by  claim- 
ants. 

A.   Yes,  sir,  I  spoke  of  some  other  vessels. 

Q.  Do  you  know  Jones  personally  ?  A.  I  have  seen  him  and 
spoken  to  him. 

Q.  Did  you  know  his  official  employment  by  the  Chilian  gov- 
ernment?   A.   I  did  not  know  it,  I  was  only  told  so. 

Q.  You  suggested  the  names  of  other  vessels;  what  were 
they? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  I  suggested  the  Ericsson,  the  Georgia,  I  think ;  I  do  not 
remember  the  others :  he  said  they  were  too  old ;  he  wanted  ves- 
sels whose  machinery  would  run  at  least  two  years,  or  two  and 
one  half  years,  to  go  out  on  that  station ;  that  is  all  the  remarks, 

I  think,  about  ships,  at  that  time. 
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Q.  Did  you  have  another  subsequent  interview  with  Macken- 
na  ?    A.   Yes,  sir.  ^ 

Q.  When  was  that  ?  A.  I  think  it  was  about  the  22d ;  it  was 
a  day  or  two  before  the  Meteor  was  reported  seized  in  the  news- 
papers. 

Q.  Before  that  interview  you  have  mentioned,  had  you  noticed 
the  Meteor  ?    A.  I  had. 

Q.  Describe  her  appearance  at  that  time.  A.  I  was  on  board 
of  her  the  Friday  before. 

Q.  Before  you  went  on  board,  what  caused  you  to  go  on  board  ? 
A.  I  saw  her  top-masts  going  up  ;  —  or  they  were  up  ?  I  think 
they  were. 

Q.  In  consequence  of  seeing  her  top-masts  up  you  went  on 
board  ?    A.   Yes,  sir. 

Q.  As  you  went  on  board,  state  what  you  saw,  if  anything. 
A.  I  saw  quantities  of  barrels  going  into  her,  and  wet  provisions ; 
most  of  them  marked  ^^  Panama  " ;  I  saw  the  men  of  the  vessel 
running  the  barrels ;  some  freight  was  coming  down  on  the  wharf. 

Q.  Did  you  speak  to  one  of  the  men  on  board,  that  you  saw 
rolling  this  material  in  ?  A.  I  spoke  to  a  stevedore,  —  or  the  man 
that  was  rolling  the  barrels,  —  and  asked  him  where  the  ship  was 
bound  ? 

Counsel  for  claimants  objects  to  what  the  stevedore  said. 

The  Court.   Did  the  preparations  denote  anything  ? 

Witness.   The  preparations  denoted  she  was  nearly  ready. 

Q.  Did  you  have  any  conversation  with  any  person  on  the 
vessel,  engaged  in  putting  away  the  stores  ?  A.  Yes,  sir,  putting 
the  stores  in. 

Q.   State  what  you  said  to  him. 

Counsel  for  claimants  objects,  and  asks  the  witness  if  he  knows 
who  the  man  was. 

A.  I  do  not  know  his  name ;  I  only  knew  he  was  working, 
rolling  in  barrels  on  this  ship ;  I  do  not  know  whether  he  was 
working  by  the  day  or  not ;  I  should  think  he  was  not  an  officer 
of  the  vessel. 

Q.  None  of  the  ship's  company  ?  A.  I  do  not  know ;  he  was 
dressed  like  a  laborer,  — just  like  a  stevedore. 

Counsel  for  claimants  objects  to  what  the  stevedore  said.  Ad- 
mitted.    Exception  by  claimants. 
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'  A.  I  walked  down  on  the  wharf,  and  saw  this  man  rolling  in 
barrels ;  and  as  men  generally  do  when  they  want  to  know  where 
a  vessel  is  bound  to,  I  asked  him  where  this  ship  was  bound  to ; 
he  said  '^  to  Chile  "  ;  that  was  the  reply  he  made. 

Q.  Did  you  look  into  the  hold  of  the  vessel  ?  A.  I  did ;  I 
looked  into  the  second  deck. 

Q.  Describe  the  appearance  of  the  hold.  A.  The  hold  ap- 
peared to  be  nearly  full ;  between  decks  there  was  a  large  quan- 
tity of  coal  in  bags  and  in  bins,  and  some  little  wet  provisions 
between  decks  also. 

Q.  Did  you  see  anything  on  the  vessel  except  stores  and  coal, 
—  any  freight  or  merchandise  ?  A.  I  saw  stores  coming  down 
almost  all  the  time ;  I  was  not  there  long ;  I  saw  a  case  of  rifles 
come  down. 

Q.  State  what  you  saw  going  on  board  the  vessel  on  the  day 
that  you  saw  this  man  putting  the  articles  on  the  vessel.  Did  you 
see  any  ammunition  or  guns  ?  A.  I  saw  one  small  box  of  ammu- 
nition going  on  board,  —  cartridges  for  Sharpens  rifles,  —  I  think 
marked  1,000  cartridges ;  and  I  saw  a  case  which  I  knew  to  be 
rifles,  by  seeing  them  opened  afterwards,  and  heard  one  of  the 
ofEcers  in  the  steamer  ask  Captain  Forbes  some  question ;  I  do 
not  know  what  was  asked,  but  I  heard  Captain  Forbes's  reply. 

Q.  You  saw  the  box  of  cartridges  and  rifles  in  the  vessel  ? 
A.   Yes,  sir. 

Q.  On  that  day  did  you  see  R.  B.  Forbes  in  the  vessel  ?  A. 
I  did. 

Q.  Did  you  hear  any  conversation  between  R.  B.  Forbes  and 
any  of  the  ofEcers  of  the  vessel  ?  and  if  so  state  it.  A.  I  heard 
this  conversation  between  him  and  the  mate  ;  the  mate  asked  him 
some  question  which  I  did  not  hear,  but  I  heard  the  answer. 

Q.  State  the  answer.  A.  Captain  Forbes  replied,  "  Put  thenr 
in  the  racks,  certainly." 

The  Court.  You  are  acquainted  with  the  arrangement  of  an 
armed  vessel  ? 

Witness.   Yes,  sir. 

Q.  You  would  understand  that  direction?  A.  Yes,  sir;  I 
would  understand  where  to  put  them. 

Q.  When  you  speak  of  Captain  Forbes,  you  mean  R.  B.  Forbes  ? 
A.  Yes,  sir. 
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Q.  Where  was  R.  B.  Forbes  when  yon  first  saw  him  that  day  ? 
A.  I  first  saw  him  nnder  one  of  the  hatches,  talking  with  a  man 
who  was  represented  as  the  mate  of  the  ship ;  his  name  is  Mr. 
Betts ;  then  I  met  him  in  the  cabin ;  I  walked  down  into  the  cab- 
in and  spoke  with  him,  and  shook  hands  with  him. 

Q.  Who  was  there  at  that  time  ?  A.  There  were  three  per- 
sons, —  the  steward  and  a  man  I  supposed  to  be  die  shipping-mas- 
ter, and  a  man  I  thought  was  an  engineer. 

Q.  Did  you  hear  any  conversation  between  Captain  Forbes 
and  the  person  that  you  took  to  be  the  engineer  ?  and,  if  so,  state 
it.  A.  The  engineer  was  talking  of  his  wages  ;  be  did  not  seem 
to  understand  what  pay  he  was  to  get,  and  Captain  Forbes  was 
trying  to  explain  to  him,  and  said  he  was  signing  articles  for  so 
much  in  currency,  and  that  wherever  he  went  he  would  gA  an 
equivalent  in  gold  or  currency ;  tliat  is  all  I  heard  in  the  cabin 
that  I  recollect. 

Q.  Did  you  and  Captain  Forbes  leave  the  vessel  together? 
A.   Yes,  sir. 

Q.  Did  you  have  any  conversation  with  Captain  Forbes  when 
you  got  off  the  vessel,  on  the  dock  ?  A.  Yes,  sir,  we  talked 
along  up  the  wharf. 

Q.  State  what  he  said  to  you  about  the  vessel,  if  anything. 
A.  I  do  not  know  that  I  recollect  a  great  deal ;  he  remarked  that 
the  vessel  was  very  buoyant,  for  a  vessel  that  had  seven  hundred 
and  fifty  tons  of  coal  on  board,  and  six  months'  stores. 

Q.  What  further  did  you  say  to  him  at  that  time  ?  A.  I  told 
him  I  thought  she  was  bound  for  Chile  ;  he  said  she  was  cleared 
for  Panama,  or  she  will  clear  ;  I  will  not  say  whether  he  said  she 
was  cleared  or  bound  for  Panama. 

Q.  Did  you  cross  the  ferry?  A.  Yes,  sir,  we  crossed  the 
ferry  together. 

Q.  Did  you  have  any  conversation  with  him  crossing  the  ferry  ? 
A.    We  talked  in  the  same  strain,  over  on  the  boat. 

Q.  What  did  you  say  ?  A.  I  told  him  I  supposed  if  that  ves- 
sel had  gone  to  Chile  I  would  have  gone  in  command  of  her,  or 
something  like  that ;  that  was  one  remark  I  made. 

Q.  While  you  were  in  the  ferry-boat,  and  crossing  the  ferry, 
did  you  say  to  Captain  Forbes  you  understood  this  Meteor  was 
going  to  Chile,  and  tliat  you  expected  to  have  command  of  her  ? 
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Objected  to  as  leading.  Question  admitted.  Exception  by 
claimants. 

A  I  did  ;  I  have  just  said  that. 

Counsel  for  claimants  moves  to  strike  out  the  answer.  Motion 
denied.     Exception  by  claimants. 

Q.  State  in  what  tone  of  voice  you  talked  with  Mr.  Forbes,  — 
whether  loud  or  otherwise?  A.  I  talked  pretty  loud,  because 
Captain  Forbes  is  a  little  troubled  with  deafness,  or  does  not  hear 
quickly. 

Q.  When  you  told  him  that,  what  did  he  say  ?  A.  He  told 
me  that  I  had  not  ought  to  talk  quite  so  loud  in  public  about  such 
matters ;  I  would  not  say  that  these  were  his  words,  but  that  was 
the  meaning,  and  I  think  the  words  were  used. 

Q.  Did  you  see  Mackenna  after  that  ?  A.  Yes,  sir,  I  saw 
Mackenna ;  I  think  it  was  about  a  month  after  that. 

Q.   Did  you  see  Rogers  ?     A.   I  saw  Rogers. 

Q.  Where  ?  A.  At  his  residence ;  I  think  the  same  afternoon 
or  the  same  day,  —  the  same  afternoon  I  had  been  on  board  the 
Meteor,  or  the  next  day. 

Q.  Did  you  and  he  have  any  conversation  at  that  time  in  re- 
gard to  the  Meteor  ?     A.   Yes,  sir. 

Q.   State  it. 

Objected  to.     Admitted.     Exception  by  claimants. 

A.  I  went  to  Rogers  in  company  with  Mr.  Wright,  and  we 
remarked  that  we  thought  the  Meteor  was  off  for  Chile  ;  I  do  not 
know  what  his  reply  was ;  but  he  remarked,  during  the  conversa- 
tion, that  Mackenna  had  done  his  business  through  some  other 
brokers,  and  they  thought  they  had  got  a  good  bargain  in  the  Me- 
teor, because  they  had  got  750  tons  of  coal  in  the  contract ;  that 
was  the  purport  of  what  was  said  that  day. 

Q.  Anything  with  Rogers  at  that  time,  if  you  recollect  ?  A. 
He  talked  considerably  about  this  Minister  Plenipotentiary  from 
Chile,  Mr.  Mackenna ;  he  had  considerable  to  say  about  him. 

Q.   Did  you  have  any  other  interview  after  that  with  Rogers  ? 

A.   I  do  not  remember  of  any  other. 

Q.  Was  anything  said  by  Rogers  at  that  interview  as  to  a  Cap- 
tain Wilson  having  examined  the  Meteor  ?  A.  I  do  not  remem- 
ber anything  of  the  kind  ? 

Q.   Or  any  oflScer  of  the  Chilian  navy,  or  any  officer  on  their 
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jMirt?    A.   I  cannot  say  I  heard  Mr.  Rogers  say  it.     I  have  heard 
it,  but  I  cannot  say  where  it  was. 

Q.  Did  you  say  anything  to  Rogers  about  the  stores  on  board 
the  Meteor  beinor  marked  for  Panama?  A.  I  do  not  know 
whether  I  spoke  of  it  or  not ;  Mr.  Wright  or  I  spoke  about  it. 

Q.  Either  you  or  Wright  spoke  to  Rogers  about  the  stores  be- 
ing marked  for  Panama?    A.   Yes,  sir. 

Q.    What  did  Rogers  say  in  reply  ? 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  He  said  that  she  was  to  go  to  Panama,  and  there  she  was  to 
be  turned  over  and  change  command. 

Q.  Did  he  say  to  whom  she  was  to  be  turned  over  ?  A.  Our 
conversation  was  of  Chile,  but  I  cannot  swear  that  he  used  the 
word  Chile  on  that  occasion. 

Q.  Was  anything  said  as  to  the  officer  to  whom  she  was  to  be 
turned  over  at  Panama  ?    A.   I  think  he  said  Williams. 

The  Court.   Who  was  Williams  ? 

Witness.  One  Williams  was  a  man  in  command  of  the  Es- 
meralda. 

Objected  to.     Objections  overruled. 

Mr.  Evarts.   Nothing  was  said  about  what  Williams  it  was  ? 

Witness.   No,  sir. 

Q.  What  did  you  say  about  Williams  being  an  officer  of  the 
Chilian  navy?  A.  The  one  I  had  reference  to  was  in  command 
of  the  Esmeralda  when  she  captured  the  Corvadonga. 

Mr.  Evarts.   Did  he  call  him  anything  else  but  Williams  ? 

Witness.   I  do  not  remember  that  he  did ;  he  might'. 

Q.  What  further,  if  anything,  did  Rogers  say  on  that  occasion  ? 
A.   Most  of  his  other  remarks  were  in  regard  to  Mr.  Mackenna. 

Q.  State  what  was  said.  A.  It  was  not  very  complimentary 
to  Mackenna. 

Q.   State  what  was  said  in  connection  with  him. 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  He  said  he  had  no  doubt  Mr.  Mackenna  was  getting  a  com- 
mission on  this  vessel  in  the  way  she  was  bought,  for  the  reason 
that  he  had  employed  other  brokers.  There  were  a  good  many 
remarks  made,  but  that  was  the  substance. 

Q.   Did  you  see  Mackenna  after  that  ?     A.  I  did. 

Q.   Where  did  you  see  him  ?    A.   At  his  residence. 
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^  Q.  How  long  prior  to  the  seizure  of  the  vessel  did  you  see  him? 
A.  I  think  it  was  on  Monday ;  I  do  not  know  what  day  she  was 
seized. 

Q.   The  Monday  prior  to  her  seizure  ?    A.   Yes,  sir. 

Q.   Where  did  you  see  him  ?     A.   At  his  residence. 

Q.  Did  you  have  any  conversation  with  him  there  ?  A.  Yes, 
sir. 

Q.  Was  any  one  with  him  when  you  saw  him?  A.  There 
was  a  gentleman  in  there  at  the  time,  apparently  a  foreigner. 

Q.   Do  you  know  who  he  was  ?     A.   No,  sir. 

Q.   Did  you  ascertain  subsequently  who  he  was  ?     A.    No,  sir. 

Q.    State  what  you  said  to  Mackenna,  and  he  to  you. 

Objected  to.     Question  admitted.     Exception  by  claimants. 

A.  I  told  him  I  supposed  the  Meteor  was  off;  he  shrugged  his 
shoulders,  and  said  he  did  not  know  she  was.  I  told  him  I  had 
supposed  that  I  would  go  out  in  command  of  her  if  she  went  out ; 
but  I  saw  that  no  officer  that  had  served  in  the  Union  army  had 
any  chance  with  him,  but  that  all  the  officers  I  heard  of  his  ap- 
pointing were  the  meanest  rebels  he  could  get  hold  of,  and  I 
thought  he  would  make  a  very  good  rebel  himself.  He  said: 
"  Wait  I  wait !  there  may  be  an  opportunity  yet  to  ship."  That 
was  all  that  occurred. 

Q.  When  did  you  hear  of  the  seizure  of  the  Meteor  ?  A. 
After  this. 

Q.  How  long  ?  A.  I  do  not  know  the  day  she  was  seized ;  I 
think  that  day,  or  the  day  after. 

Q.    Do  you  know  Captain  Kemble  ?     A.   I  do. 

Q.   Is  he  in  Court  here  ?     A.   Yes,  sir. 

Q.   He  is  captain  of  the  Meteor  ?    A.   Yes,  sir. 

Q.   He  was  at  that  time  ?    A.   Yes,  sir. 

Q.  Did  you  ever  have  any  conversation  with  him  in  regard  to 
this  vessel  going  to  Chile ;  and  if  so,  when  ? 

Objected  to  as  immaterial.  Admitted.  Exception  by  claim- 
ants. 

A.  I  think  I  had  some  conversation  with  Capt.  Kemble  before 
the  seizure,  at  the  time  that  Byron,  McNichols,  and  Conkling  were 
going  to  negotiate  for  her. 

Q.   State  what  Kemble  said  to  you  on  that  subject. 

Objected  to  as  irrelevant  and  as  hearsay.  Admitted.  Ex 
ception  by  claimants. 
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A.  He  said  if  the  parties  boaght  her,  he  would  go  out  and  de- 
liver her  over  to  some  other  parties ;  I  do  not  know  the  place  he 
said,  —  to  some  fighting  captain ;  I  do  not  know  that  he  used  the 
term  ^^ fighting  captain,"  but  the  conversation  was  in  that  way; 
I  would  not  say  he  used  the  word  "  fighting  "  ;  he  said  if  the  ves- 
sel was  sold,  he  would  take  her  out  and  deliver  her  to  some  other 
officers ;  that  is  about  all  the  conversation  I  recollect. 

Q.   Did  he  say  he  would  not  fight  her  ? 

Objected  to  as  leading. 

A.   I  don't  recollect  that  he  did. 

Q.  You  spoke  just  now  of  the  delivery  over  to  some  other 
officers.  What  was  the  understanding  between  you  as  to  a  ^^  fight- 
ing captain  "  ? 

Objected  to. 

A.  There  were  fighting  officers  and  civil  officers  in  the  service, 
and  I  use  the  term  in  that  way  always  when  I  speak  of  line  officers, 
—  I  mean  fighting  officers. 

Q.  Kemble  did  not  say  "  fighting  officers  "  ?  A.  I  did  not  say 
he  did. 

Q.  Did  you  have  any  conversation  with  him  on  that  subject  ? 
A.   I  do  not  remember. 

Q.  When  did  the  other  conversation  take  place  ?  A.  Oa  the 
ferry;  we  had  a  conversation  together;  but  I  cannot  remember 
any  conversation  since  that  time. 

Cross-examined  hy  Mr.  Evarts* 

Q.  What  is  your  present  engagement  or  employment  ?  A.  I 
am  doing  nothing  at  present :  passing  the  winter  in  New  York. 

Q.  What  were  you  last  engaged  in  ?  A.  In  the  Navy  of  the 
United  States  as  Lieutenant  Commanding. 

Q.   When  did  that  terminate  ?    A,   On  the  26th  of  October, 

1865, 

Q.  What  vessel  did  you  then  command?  A.  I  commanded 
the  Cambridge. 

Q.  What  sort  of  a  vessel  was  that  ?  A.  A  third-class  10-gun 
ship. 

Q.  When  did  she  go  into  the  navy  ?  A.  I  think  in  the  fall  of 
1861 ;  she  went  in  as  belonging  to  the  State*  of  Massachusetts,  and 
then  was  turned  over  to  the  United  States  government  in  1862. 

Q.   What  service  was  she  employed  in  ?    A.   Blockade  usually. 
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Q.  Was  she  a  fighting  ship  ?  A.  Yes,  sir,  supposed  to  be ; 
she  was  commanded  by  a  fiill  Commander  in  the  Navy  until  I 
commanded  her ;  I  think  she  was  at  the  fight  at  Norfolk  with  the 
Merrimac;  I  went  into  the  Navy  August  26,  1861. 

Q.   In  what  capacity  ?     A.   As  Lieutenant. 

Q.  Are  you  still  an  oflScer  of  the  navy?  A.  No;  I  resigned 
on  the  26th  of  October;  I  had  an  honorable  discharge. 

Q.  What  employment  had  you  been  in  before  you  went  into 
the  navy  ?  A.  I  had  been  in  command  in  the  merchants'  service 
since  I  was  twenty  yeara  old,  —  mostly  on  eastern  ships,  owned 
partly  in  New  York,  of  from  600  to  1,200  tons. 

Q.   You  went  into  the  volunteer  navy?     A.   Yes,  sir. 

Q.  You  seem  to  have  taken  an  interest  in  this  business  general- 
ly. What  interest  had  you  in  it?  did  any  one  ever  employ  you 
to  do  anything  ?  A.  I  took  an  interest  in  it  because  I  was  ex- 
pecting to  have  command  of  one  of  the  vessels. 

Q.  Did  any  one  ever  employ  you  to  do  anything  about  the 
Meteor  ?  A.  What  do  you  mean  by  employment  ?  I  was  not 
paid  anything  for  what  I  did  for  the  Meteor. 

Q.  Did  any  one  employ  you  to  do  anything  for  the  Meteor  ? 
A.   I  cannot  understand  the  question. 

Q,  I  repeat  the  question ;  did  any  one  employ  you  to  do  any- 
thing about  this  Meteor,  at  any  time  in  any  way  ?  A.  I  do  not 
comprehend  the  question ;  I  consider  it  employment  when  a  man 
has  an  occupation  that  is  paid  for. 

Question  repeated. 

A.  If  it  is  considered  employment  when  a  man  receives  pay  for 
services,  I  was  not  employed ;  I  was  interested  in  the  Meteor,  with 
others,  and  received  no  pay  for  it. 

Question  repeated. 

A.  That  is  the  only  answer  I  can  give  ;  I  have  answered  it  to 
the  best  of  my  knowledge  now ;  if  you  put  your  question  so  that  a 
man  of  my  small  abilities  can  understand  it,  I  will  answer  it. 

Q.  Did  any  one  employ  you,  without  pay,  at  any  time,  and  ih 
any  manner,  to  do  anything  about  the  Meteor?  A.  I  do  not 
understand  what  the  man  means  by  employment ;  if  he  means  that 
any  one  asked  me  to  go  on  board  the  Meteor,  or  any  other  ship, 
and  examine  her  and  get  pay  for  it,  I  say,  I  did  not ;  I  was  not 
acting  for  pay ;  I  received  no  pay  for  anything  I  did  in  the  case 
of  the  Meteor. 
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Q.  Do  I  understand  you  that  nobody  ever  employed  you,  either 
with  or  without  pay,  to  do  anything  at  any  time,  in  any  way,  about 
the  Meteor  ?  A.  I  have  been  requested  to  assist  in  examining  the 
Meteor,  and  conducting  negotiations  for  the  Meteor. 

Q.   By  whom  ?    A.   Charles  L.  Wright. 

Q.  Did  anybody  else  employ  you  in  any  way  to  do  anything, 
with  or  without  pay,  in  or  about  the  Meteor  ?  A.  I  do  not  re- 
member of  any  one. 

Q.  What  did  Mr.  Wright  employ  you  to  do  ?  A.  Mr.  Wright, 
as  I  said  before  (I  was  not  employed),  requested  me  to  examine 
the  Meteor,  to  go  on  board  of  her  and  get  a  list  of  her  armament, 
— what  she  would  require;  which  I  did,  with  the  intention  of 
taking  command  of  the  vessel  if  she  was  bought  by  the  Chilian 
government ;  that  is  all  the  answer  I  can  give  you. 

Mr.  Evarts  objects  to  the  last  part  of  the  answer  as  not  respond- 
ing. 

Q.   Are  you  a  native  of  this  country?    A.   Yes,  sir. 

Q.  Have  you  been  educated  ?  A.  I  do  not  know  what  you 
call  education. 

Q.  Do  you  know  what  the  word  *' employment "  means?  A. 
Yes,  I  think  I  do. 

Q.   What  does  it  mean  ?     A.   To  hire. 

Q.  Did  Mr.  Wright  employ  you  to  do  anything  about  the 
Meteor?  A.  Mr.  Wright  did  not  hire  me  to  do  anything  about 
the  Meteor. 

Q.  Did  he  ask  you  to  do  anything  about  the  Meteor?  A. 
Yes,  sir. 

Q.  What  did  he  ask  you  to  do?  A.  To  go  on  board  of  tlie 
Meteor  and  meet  Conkling  and  McNichols  and  Byron  ;  that  they 
were  going  there  to  inspect  the  ship  on  such  a  day,  and  I  was  to 
go  and  see  them  at  such  a  time. 

Q.  Did  he  ask  you  to  do  anything  else  but  to  meet  Conkling, 
McNichols,  and  Byron  ?  A.  He  asked  me  to  take  a  look  at  the 
ship. 

Q.  Did  you  ever  have  any  employment  or  request  to  do  any- 
thing about  the  Meteor,  except  the  request  to  meet  those  men, 
and  take  a  look  at  the  ship  ?     A.   Yes,  sir. 

Q.  What  other  request  ?  A.  I  was  requested  to  see  what  kind 
of  guns  she  would  be  fitted  for,  —  what  she  would  carry,  and  what 
size  guns  she  would  take. 
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Q.  Who  asked  you  to  do  that  ?  A.  I  cannot  say  whether  it 
was  Mr.  Wright  or  Mr.  Byron ;  it  was  one  of  the  two. 

Q.-  Were  you  ever  asked  by  anybody  else  to  do  anything  about 
the  Meteor  ?    A.   I  do  not  remember  at  present. 

Q.  You  say  that  you  said  to  various  persons  that  you  expected, 
if  the  Meteor  went  out,  that  you  would  take  command  of  her? 
A.   I  did  not  say  any  such  thing. 

Q.  Whom  did  you  say  it  to  ?  A.  I  said  that  once  to  Captain 
Forbes. 

Q.  And  you  never  said  it  to  any  one  else  ?  A.  I  do  not  say 
I  did  not. 

Q.  Whom  else  did  you  say  it  to  ?  A,  I  do  not  know  whom 
else. 

Q.  Did  you  ever  say  it  to  any  one  else  ?  A.  I  do  not  recol- 
lect I  did. 

Q.   Do  you  remember  any  one  else  ?    A.   I  do  not. 

Q.  You  never  said  anything  of  the  kind  to  Mackenna  ?  A.  I 
did,  I  remember  it  now  ;  I  did  not  remember  it  before. 

Q.  Did  you  say  it  to  Rogers,  too  ?  A.  I  do  not  remember 
that  I  did. 

Q.  Have  you  not  testified  to-day  that  you  did  say  it  to  Rogers  ? 
A.   If  I  have  testified  so  I  should  remember  it,  I  think. 

Q.  You  have  testified  that  you  said  to  Forbes  and  Mackenna, 
that  if  the  Meteor  went  out,  that  you  supposed  or  expected  that 
you  would  go  in  command  of  her  ?     A.   Yes,  sir. 

Q.  What  did  you  rest  that  expectation  on  ?  A.  On  my  con- 
versation with  Byron,  on  my  first  meeting  with  him  ;  he  told  me 
he  thought  I  would  have  command  of  the  Meteor ;  also  in  my  con- 
versation with  Rogers ;  he  did  not  tell  me  directly  that  I  could 
have  command  of  her,  but  he  spoke  as  though  I  would  stand  as 
good  a  chance  as  any  one,  or  a  better  ;  I  was  willing  to  stand  my 
chances  with  the  rest,  and  I  was  in  no  hurry  to  go  away  from  New 
York ;  but  when  she  was  ready,  I  would  be  ready  to  go  with  her. 

Q.   That  is  what  it  rested  on  ?     A.   Yes,  sir. 
f  Q.   Did  you  understand  Byron  to  be  the  owner  or  manager  of 
the  Meteor  in  any  way  ?     A.   In  our  first  meeting  we  supposed 
he  had  the  direction  of  the  ship ;  afterwards  he  told  us  he  was 
employed ;  I  think  he  said  by  the  Agent. 

Q.  Agent  of  whom  ?    A.   Agent  of  Chile. 


204         THE  CASE  OF  THE  STEAMSHIP  METEOR. 

Q.  Did  you  know  this  man  Byron  T)efore  ?  A.  I  never  knew 
him  until  I  met  him  in  Charles  Wright's  office. 

Q.  Do  you  know  anything  about  liim  now?  A.  Only  from 
what  I  have  seen  of  him  in  New  York. 

Q.  Has  he  been  here  in  court  ?  A.  I  do  not  think  he  has ;  I 
have  not  seen  him  to  my  knowledge. 

Q.  Do  you  know  what  his  business  was  at  that  time  ?  A.  I 
do  not. 

Q.  Do  you  know  what  his  profession  or  calling  was  ?  A.  No, 
sir  ;  he  represented  himself  to  have  been  in  the  Army  of  the  Unit- 
ed States,  —  I  think  on  Fremont's  staff. 

Q.  Your  expectations  of  Chilian  command  rested  upon  what 
Byron  told  you  mainly  ?  A.  Not  all ;  I  was  more  encouraged 
by  what  Mr.  Rogers  said  than  by  Byron. 

Q.  But  originally  witli  Byron  ?  A.  That  was  the  first  intima* 
tion  I  had  of  it. 

Q.  And  your  connection  with  this  business  came  in  through 
Byron  ?     A.   Yes,  although  I  met  Mr.  Rogers  before. 

Q.  And  have  you  continued  the  acquaintance  and  connection 
with  Byron  up  to  this  time  ?  A.  I  do  not  understand  that  ques- 
tion ;  I  meet  him  every  once  in  a  while  and  pass  the  time  of  day 
with  him,  that  is  all  I  do  ;  I  met  him  in  the  street  about  a  week 
ago ;  I  had  not  met  him  before  for  a  month  or  two,  perhaps  ;  he 
is  not  a  bosom  friend  of  mine. 

Q.  Do  you  know  anything  about  liim  now,  — what  his  charac- 
ter is,  or  anything  ?  A.  No,  sir,  I  do  not ;  he  represented  he 
had  been  in  the  army  as  Major,  I  believe. 

Q.  Did  you  have  anything  to  do  with  giving  information  to  the 
government  about  the  Meteor  ?  A.  I  did  not,  sir,  either  directly 
or  indirectly. 

Q.  You  claim  no  part  of  the  forfeiture  ?  A.  No,  sir^  not  one 
cent.  • 

Q.  How  did  your  testimony  become  known  to  the  govern* 
ment  ?     A.   I  was  before  the  Grand  Jury,  and  gave  my  evidence. 

Q.  How  was  it  known  that  you  could  give  any  evidence,  or 
knew  anything  about  the  Meteor  ?  A.  It  is  very  likely  it  came 
by  the  parties  who  knew  me ;  probably  if  any  one  informed  they 
knew  about  me,  too  ;  it  must  have  been  some  one  that  knew  me. 

Q.   Had  you  given  information  to  the  District  Attorney  before 
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you  gave  your  evidence  to  the  Grand  Jury  ?  A.  No,  sir ;  I 
never  had  seen  the  District  Attorney  until  I  came  here. 

Q.  You  had  not  given  information  of  what  you  could  testify  to  7 
A.  I  have  spoken  of  that  often  before  with  parties,  —  before  Mr. 
Wright,  and  a  number  of  my  friends. 

Q.  That  you  could  give  evidence  to  show  this  vessel  was  going 
to  Chile  ?  A.  No,  sir,  I  did  not  say  that ;  I  spoke  of  what  evi^ 
dence  I  could  give  if  I  was  called  into  court  and  obliged  to  testify. 

Q.   Who  did  you  say  that  to  ?     A.   I  cannot  remember. 

Q.  You  made  no  secret  of  it  ?  A.  No,  sir,  not  particularly  ; 
I  have  only  told  it  before  my  friends. 

Q.  What  have  you  said  you  could  prove  ?  A.  I  cannot  tell 
you  that ;  perhaps  I  said  all  that  I  testified  to  to-day. 

Q.  Have  you  said  that  you  could  prove  that  she  was  going  to 
Chile  ?     A.   No,  sir,  I  never  said  that. 

Q.  Have  you  said  that  you  could  prove  that  she  had  been 
bought  by  Chile  ?     A.   No,  sir,  never. 

Q.  Have  you  said  you  could  prove  that  she  had  been  sold  to 
Chile?    A.   No,  sir,  n^ver. 

Q.  Have  you  said  you  could  prove  she  was  a  privateer  ?  A. 
Never. 

Q.   Or  intended  to  be  a  privateer  ?    A.   No,  sir,  never. 

Q.  Have  you  said  you  could  prove  she  was  intended  to  cruise  ? 
A.   Never. 

Q.   Or  commit  hostilities  against  Spain  ?    A.   Never. 

Q.  Have  you  talked  freely  as  to  what  you  could  prove  ?  A. 
I  have  talked  of  what  I  knew ;  I  have  not  talked  that  I  could 
prove  this  or  that ;  I  have  talked  of  what  I  knew  about  it  after  the 
thing  happened ;  but  I  have  spoken  of  it  where  I  did  not  suppose 
always  it  would  be  known. 

Q.  Have  you  said  you  knew  she  had  been  sold  to  Chile  ?  A. 
No,  sir. 

Q.  Or  had  been  bought  by  Chile  ?  A.  No,  sir ;  I  never  made 
that  remark. 

Y.   Or  was  sold  to  cruise,  or  be  a  privateer  ?    A.  No,  sir. 

Q.    Or  to  commit  hostilities  against  Spain  ?    A.   No,  sir. 

Q.  You  have  said  that  you  knew  the  fact  you  have  stated  here  ? 
A.  Yes,  sir ;  I  never  said  I  could  prove  anything. 

Q.   You  met  Mackenna :  were  you  angry  when  you  told  him 

18 
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he  would  make  a  rebel  himself,  and  abased  him  for  employing 
rebels  ?  A.  I  was,  I  think,  slightlj ;  I  was  a  little  vexed ;  I  do 
Bot  suppose  I  was  very  crazy  over  it. 

Q.  What  relations  were  there  between  yon  and  Mr.  Mackenna 
that  justified  you  in  abusing  him  the  way  you  did?  A.  Well, 
I  thought  he  had  acted  very  strangely  in  everything  in  his  treat- 
ment of  me,  and  some  remarks  I  had  heard  he  made ;  I  under- 
stood he  thought  I  was  not  quite  polished  enough  for  the  pro- 
digious Chilian  navy ;  but  I  would  do  for  the  United  States  navy. 

Q.  What  other  remarks  had  you  heard  of  his  making  about 
you  ?  A.  That  is  all  I  recollect ;  that  did  not  offend  me  so  much, 
because  I  knew  &om  whence  it  came ;  but  his  conduct  all  through 
I  did  not  like,  —  to  see  a  man  like  him  coming  here  and  making 
more  of  rebel  officers  than  of  Union  officers ;  and  whenever  he 
makes  a  speech  he  is  anti-American  all  through ;  I  never  liked  the 
man  much  anyhow. 

Q.  How  often  had  you  seen  him  before  you  abused  him  in  this 
way  ?    A.   I  had  seen  him  once. 

Q.  And  you  did  not  like  him  then?  ^.  I  cannot  tell  how 
much  I  Uked  him ;  I  had  read  his  speeches  In  the  newspapers,  and 
had  read  his  elegant  letters  in  the  papers,  and  could  judge  of  him 
firom  that  slightly. 

Q.   Do  you  say  you  saw  Captain  Forbes  on  the  ferry-boat  ?    A. 

Yes,  sir. 

Q.  What  did  you  say  to  Captain  Forbes  ?  Did  he  begin  the 
conversation  with  you  ?    A.   I  do  not  recollect,  sir. 

Q.  Do  you  remember  that  you  began  the  conversation  with 
him  ?     A.   I  do  not  recollect ;  I  cannot  tell  you. 

Q.  Had  you  any  business  with  Captain  Forbes  at  that  time  ? 
A.   None  particular. 

Q.   You  had  none  whatever  ?    A.   None. 

Q.  What  concern  or  business  had  you  to  talk  with  Captain 
Forbes  about  his  ship?  A.  Well,  the  same  business  that  you 
would  tQ  ask  Captain  Forbes  about  his  house  if  you  did  not  buy 
it ;  I  do  not  know  any  other  reason. 

Q.  You  had  no  reason  at  all  ?  A.  None,  except  to  enter  into 
conversation  with  him. 

Q.  No  reason  at  all  ?  A.  I  do  not  say  so ;  I  had  the  reason 
that  I  wanted  to  talk ;  I  liked  to  talk ;  that  is  it  exactly.        ' 
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"^  Q.  He  is  deaf?  A.  Not  deaf;  I  do  not  say  he  is  perfectly 
deaf;  he  probably  knows  what  we  say  now ;  he  is  slightly  deaf. 

Q.  What  was  it  you  said  to  Captain  Forbes  the  first  thing  on 
the  ferry-boat  ?     A.   I  do  not  recollect  what  was  said  first. 

Q.  What  did  he  say  in  answer  to  what  you  first  said  ?  A.  I 
do  not  recollect  what  he  first  said,  or  what  he  said  in  answer  first. 

Q.  What  did  you  next  say  to  him  ?  A.  I  do  not  know  what 
I  said  next. 

Q.  What  did  he  reply  to  that  ?  A.  I  do  not  know  what  he 
repUed  to  that. 

Q.  What  was  the  next  observation  you  made?  A.  I  do  not 
know  what  was  the  next  observation. 

Q.  What  was  his  answer  to  that  ?  A.  The  same  thing ;  I  do 
not  remember  the  times  that  I  spoke  to  him,  or  what  he  said  first, 
only  I  remember  what  I  did  say  to  him. 

Q.  What  is  the  first  thing  you  remember  you  said  to  him 
on  the  ferry-boj^t?  A.  That  is  a  long  ways  off;  I  think  about 
the  first  thing  we  spoke  of. 

Q.  The  question  is  the  first  that  you  remember  you  said  to 
him  ?    A.   I  cannot  remember  what  I  first  said  to  him. 

Q.  That  is  not  my  question.  A.  I  cannot  answer  it  any  other 
way ;  how  can  I  remember  what  I  do  not  remember ;  I  tell  you 
I  cannot  remember,  and  shall  not  answer  it  any  other  way. 

Q.  What  is  the  first  thing  you  remember  that  you  said  to  Cap- 
tain Forbes  ?  A.  I  cannot  positively  remember  anything  I  said  in 
that  regard ;  I  might  think  the  last  thing  I  said  was  the  first  thing, 
and  in  ten  minutes  I  might  think  something  else. 

Q.  I  have  passed  the  effort  to  get  the  first,  second,  or  third 
thing  you  said ;.  but  I  want  the  first  thing  you  remember  that  you 
said  ?  A.  I  cannot  answer  the  question ;  I  cannot  tell  what  was 
the  first  thing. 

Q.  My  question  is  not  what  the  first  thing  was  you  said,  but 
the  first  thing  you  remember  ?    A.   I  understand  you,  sir. 

Q.  And  you  do  not  remember  anything  you  said  ?  A.  Yes, 
sir;  I  remember  everything  I  testified  to;  anything  you  ask  me 
about  that  I  can  answer. 

Q.  Give  me  the  first  thing  that  you  remember  you  said.  A. 
I  cannot  tell  what  was  the  first  thing  I  said. 

Q!   State  something  you  said  to  Captain  Forbes.     A.  I  said 
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to  Captain  Forbes  on  the  ferrj-boat,  that  I  was  in  hopes  I  wonld 
have  command  of  that  vessel  when  she  went  off,  and  I  thought 
she  was  bound  to  Cliile. 

Q.  Did  you  say  anything  to  him  before  you  said  that  ?  A.  I 
do  not  know  whether  I  did  or  not. 

Q.  Do  you  recollect?  A.  Mr.  Evarts  is  trying  to  get  me 
down  on  that  paper,  that  the  first  thing  I  remember  to  have  said 
was  so  and  so,  and  prove  by  and  by  that  I  did  not  say  that  first ;  I 
cannot  make  any  such  statement,  because  I  do  not  remember  the 
first  thing  I  said. 

Q.  Do  you  remember  having  said  anything  before  that?  A. 
I  do  not  remember  whether  I  said  anything  before  that  or  after 
that ;  I  do  not  remember  whether  this  was  the  first  or  last  I  said. 

Q.  What  else  did  you  say  to  Captain  Forbes  on  board  the 
ferry-boat?  A.  You  do  not  want  what  Captain  Forbes  said  to 
me. 

Q.  I  ask  you  a  question ;  be  so  good  as  to  answer.  A.  I  do 
not  remember  now. 

Q.  Do  you  remember  that  you  said  anything  else  to  Captain 
Forbes  ?  A.  I  do  not  remember  whether  I  did  or  not ;  I  remem- 
ber we  had  more  conversation  than  that ;  I  made  more  remarks 
than  that  on  the  boat,  —  a  great  many  more  ;  that  is  one  remark  I 
remember  now. 

Q.  Did  Captain  Forbes  break  off  the  conversation  with  you  ? 
A.   I  think  he  broke  off  the  conversation. 

Q.  Did  he  give  you  to  understand  that  he  did  not  know  why 
you  were  talking  to  him  about  his  ship  ?     A.   No,  sir. 

Q.   You  got  no  such  idea  firom  him  ?    A.   No,  sir. 

Q.  Did  you  get  the  idea  from  him  that  he  thought  it  was  none 
of  your  business,  and  he  did  not  want  to  talk  with  you  ?  A.  No, 
sir ;  he  did  not  talk  that  way. 

Q.  Did  he  say  to  you  that  you  seemed  to  know  more  about  his 
ship  than  the  owners  did  ?    A.   No,  sir. 

Q.  Did  he  not  say  to  you  when  you  said  the  ship  was  going  to 
Chile,  that  you  seemed  to  know  more  about  her  than  the  owners 
did  ?  A.  No,  sir ;  if  he  said  it,  it  was  very  low,  and  I  did  not 
hear  him. 

Q.  Did  he  say  anything  to  you  about  where  the  ship  was  going? 
A.   I  have  said  that  before. 


THE  CASE  OF  THE  STEAMSHIP  METEOR.  209 

Q.  Repeat  what  he  said.  A.  He  said  the  ship  was  bound  to 
Panama,  or  would  clear  to  Panama ;  I  do  not  know  which. 

Q.  When  you  said  the  ship  was  going  to  Chile,  did  he  not  say- 
she  was  going  to  Panama?  A.  I  do  not  know  whether  he  said 
bound  to  Panama,  or  cleared  to  Panama,  or  was  going  to  Panama ; 
one  of  the  three. 

Q.   Did  you  say  anything  after  that  ?     A.   I  do  not  remember. 

Q.  Was  not  that  the  end  of  the  conversation  ?  A.  I  think  not ; 
I  think  when  he  told  me  not  to  speak  so  loud  in  public  about  such 
matters,  was  after  that. 

Q.  Did  he  not  say  to  you,  instead  of  what  you  have  now  said, 
that  you  seemed  to  know  more  about  the  ship  than  its  owners,  and 
that  you  had  better  hold  your  tongue  ?  A.  He  did  not  say  any 
such  thing. 

Q.  Nothing  of  that  kind  ?  A.  No,  sir ;  I  think  I  should  re- 
member if  he  told  me  to  hold  my  tongue ;  I  am  very  apt  to  re- 
member when  a  man  tells  me  that. 

Q.  Tou  have  stated  you  had  no  business  or  interest,  except  to 
talk  in  this  conversation  ?  A.  I  said  in  my  testimony  that  I  went 
over  there ;  I  supposed  that  she  was  clearing,  and  went  to  see 
what  the  ship  was  doing;  my  conversation  with  Mr.  Forbes 
might  not  have  been  anything  more  than  for  the  sake  of  conver- 
sation. 

Q.  Where  is  Mr.  Bates  that  you  have  spoken  of?  A.  He  is 
in  Yalpai*aiso. 

Q.   What  is  the  rest  of  his  name  ?     A.   I  do  not  know. 

Q.   What  is  he  ?     A.   I  do  not  know  what  is  his  business. 

Q.  Where  did  you  get  acquainted  with  him  ?  A.  I  think  he 
is  some  kind  of  Commission  Merchant  in  Valparaiso. 

Q.  Where  did  you  get  acquainted  with  him  ?  A.  I  was  in- 
troduced to  him  in  South  Street. 

Q,  Have  you  been  endeavoring  to  get  command  of  a  privateer 
in  the  service  of  Chile,  the  last  three  or  four  months?  A. 
Endeavoring  ? 

Q.  Yes",  endeavoring?  A.  I  have  been  offered  a  letter  of 
marque. 

Q.   Have  you  been  endeavoring  to  get  command  of  a  privateer 

in  the  service  of  Chile,  during  the  last  three  or  four  months  ?     A. 

Not  particularly  I  have  not. 

18.* 
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Q.  Have  you  desired  to  get  command  of  a  privateer  ?  A*  I 
might  probably  have  taken  one,  if  offered  to  me. 

Q.  Have  you  desired  to  get  command  of  a  privateer  in  the  ser- 
vice of  Chile  ?  A.  I  do  not  know  what  my  desires  were,  really ; 
I  do  not  think  the  question  ought  to  be  asked. 

Q.  Have  you  been  disappointed  in  not  getting  command  of  a 
privateer  in  the  service  of  Chile  ?  A.  I  do  not  know  that  I  have 
been  disappointed  in  not  getting  a  privateer ;  I  might  have  taken 
command  of  a  man-of'-war  in  the  Chilian  service,  or  I  might  have 
taken  command  of  a  privateer ;  I  could  not  tell  until  such  a  thing 
came  up. 

Q.  You  seem  to  have  been  looking  after  something  connected 
with  Chile  ?     A.   Yes,  sir ;  I  am  much  interested  in  it. 

Q.  Was  not  your  sole  interest  to  get  a  place  in  command  of  a 
privateer  or  public  ship  ?  A.  I  would  just  as  soon  have  a  man- 
of-war  ;  that  is  not  my  sole  interest. 

Q.  Your  sole  interest  in  regard  to  Chile  was,  to  get  command 
of  a  privateer  or  a  public  ship  ?  A.  No,  I  do  not  think  that  was 
my  sole  interest. 

Q.  What  other  interest  had  you  towards  Chile?  A.  I  cannot 
tell  you. 

Q.  That  was  your  only  interest  ?  A.  Perhaps  it  was  and  per- 
haps not. 

Q.   What  was  the  other  ?    A.   I  cannot  tell  you. 

Q.   Why  not?     A.   I  cannot  bring  it  to  mind  now. 

Q.  You  have  an  impression  there  was  some  other  ?  A.  There 
might  have  been. 

Q.   Was  there  ?     A.   I  think  it  is  likely. 

Q.  Did  you  make  this  estimate  of  guns  and  ammunition,  that 
you  gave  to  Conkling  and  McNichols  at  the  request  of  Byron,  in 
writing  ?     A.   I  did. 

Q.   Do  you  know  where  that  is  now  ?    A.   I  do  not. 

Q.   What  was  your  estimate  ?    A.   I  cannot  remember. 

Q.  Do  you  remember  anything  about  it  ?  A.  I  can  remember 
there  were  guns  and  ammunition  in  it. 

Q.   How  many  guns  ?    A.   I  cannot  tell  you  now. 

Q.   How  much  ammunition  ?     A.   I  cannot  tell  you. 

Q.   How  much  shot  or  shell?     A.   I  cannot  tell  you. 

Q.  You  have  no  idea?  A.  Not  the  least  idea;  I  wrote  it 
down  on  paper ;  I  cannot  remember  it  now. 
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Q.  Do  jrou  remember  what  the  cost  of  it  was  ?  A.  I  do  not 
remember. 

Q.   Not  the  least  ?    A.  No,  sir. 

Q.  Whether  $30,000  or  $50,000?  A.  I  cannot  remember 
what  the  cost  was. 

Q.  Did  you  make  any  other  estimate  than  of  the  guns  and 
ammnnition  ?    A.   I  think  I  did  for  the  stores  and  coal. 

Q.  What  estimate  of  stores  did  you  make?  A.  I  do  not 
remember. 

Q.   Did  you  make  any  estimate  of  coal  ?     A.   I  did. 

Q.  What  was  that?  A.  I  cannot  remember  the  quantity;  it 
was  I  think  $  10  a  ton  that  was  allowed. 

Q.    But  the  quantity  you  cannot  remember?     A.   No,  sir. 

Q.   What  quantity  of  provisions  ?     A.   I  do  not  remember. 

Q.    Or  of  coal  ?     A.   I  do  not  remember  that. 

Q.  Was  it  a  fighting  condition  you  estimated  for  ?  A.  I  do 
not  remember  now. 

Q.  Tou  have  stated  about  $  390,000  as  the  total.  How  much 
of  that  was  for  the  ship  ?     A.    I  do  not  remember. 

Q.  Where  did  you  get  the  amount  for  the  ship  ?  A.  I  got  it 
from  Mr.  Wright's  estimation,  through  a  telegram  from  Boston, 
from  his  brother,  getting  the  price  Mr.  Forbes  asked. 

Q.  Was  the  $390,000  gold  or  currency?  A.  I  think  cur- 
rency. 

Q.  And  you  have  no  idea  what  you  put  down  for  the  ship  ? 
A.  I  do  not  remember  whether  it  was  $  350,000  or  less ;  I  know 
the  ship  was  ofiered  for  that. 

Q.  All  that  was  not  for  the  ship,  was  for  the  ammunition  and 
guns,  and  provisions  and  coal  ?     A.   Yes ;  and  the  manning. 

Q.  How  much  for  manning  ?  A.  I  do  not  recollect  what  it 
was. 

Q.  Have  you  ever  seen  that  paper  again  ?  A.  Since  I  delivered 
it  ?  No,  sir.  Ah  I  the  estimate  on  the  Meteor  ?  The  one  I  gave 
to  Conkling  and  McNichols  was  only  an  estimate  for  guns  and 
ammunition;  that  is  a  different  thing;  you  have  been  getting 
things  mixed. 

Q.  How  much  was  the  total  that  you  gave  Conkling  and  Mc- 
Nichols ?    A.   I  cannot  tell. 

Q.  Not  at  all  ?    A.  I  cannot  remember. 
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Q.  What  is  the  trouble  with  your  memory  ?  A.  It  is  bad  on 
some  occasions  ;  and  when  I  put  down  figures,  it  is  not  to  be  sup* 
posed  I  can  remember  them. 

Q.  Is  it  good  on  other  occasions?  A.  Yes,  sir;  I  have  no 
reason  for  not  giving  these  figures,  only  I  do  not  remember  them. 

Q.  You  cannot  give  us  any  idea  whatever  ?  A.  No,  sir,  I  can- 
not. I  can  remember  what  a  gun  costs  a  pound,  but  I  cannot 
remember  the  amount. 

Q.  You  say  you  heard  a  conversation  with  the  mate,  in  which 
Mr.  Forbes  replied  that  they  were  to  be  put  in  the  rack ;  what  did 
you  understand  was  meant  by  the  "  rack  "  ?  A.  By  the  answer, 
I  supposed  the  mate  asked  him  where  he  should  put  the  rifles, 
and  his  answer  was  to  put  them  in  the  racks,  which  are  provided 
for  any  ship. 

Q.  Do  merchant  ships  have  them  ?  A.  Yes,  sir ;  when  they 
have  rifles. 

Q.  Do  you  know  how  many  rifles  there  were  ?  A.  No,  sir ; 
one  case  I  saw. 

Q.  Do  you  know  how  many  a  case  holds  ?  A.  A  case  gener- 
ally holds  two  dozen ;  and  some  one  dozen. 

Q.  Which  was  this?  A.  I  cannot  tell,  because  they  were 
the  small-sized  rifle. 

Q.  So' far  as  you  know  there  may  have  been  but  a  dozen  rifles 
that  you  saw  and  heard  any  thing  about  ?  A.  Yes;  a  dozen  or 
twenty. 

Q.  You  do  not  know  of  there  being  more  than  a  dozen  ?  A. 
No,  I  do  not.     If  any  one  said  a  dozen,  I  should  not  deny  it 

Q.  Do  you  consider  a  dozen  rifles  as  of  any  significance  as  a 
warlike  outfit  for  a  fighting  ship  ?     A.   No,  sir ;  not  much. 

Q.  Do  you  consider  a  dozen  rifles  an  outfit,  to  cruise,  or  com- 
mit hostilities  ?     A.   No,  sir.  ^ 

Q.  Do  you  know  of  any  other  preparation  on  board  the  ship, 
of  ammunition,  or  arms,  than  these  rifles  ?  A.  No,  sir ;  not  at 
that  time  ;  I  saw  two  rifle  guns  on  board  of  her,  but  did  not  see 
them  that  day. 

Q.  Where  was  this  man  you  spoke  of  that  was  rolling  in  the 
barrels  ?  A.  On  the  wharf,  alongside  the  vessel,  about  half  way 
forward  from  aft,  I  believe. 

Q.   What  was  there  about  the  man  that  led  you  to  think  he 
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knew  where  the  ship  was  going  ?  A.  Nothing  particular ;  but 
aknost  all  those  stevedores  do  know.  I  have  been  in  the  merchant 
service  myself^  and  know  that  fact,  and  I  asked  him. 

Q.  Did  you  know  this  man  ^was  a  stevedore  ?  A.  I  do  not 
know  he  was. 

Q.  Do  the  carmen  and  day  laborers  usually  know  where  ships 
are  going  ?    A.   Not  usually. 

Q.  You  have  no  idea  this  man  had  any  connection  with  the 
ship,  except  to  help  get  the  stores  in  ?     A.   No,  sir. 

Q.  You  would  not  consider  him  a  man  in  the  confidence  of  the 
owners  of  the  ship,  from  the  position  you  saw  him  in  ?  A.  No, 
sir.     I  could  not  tell  that  he  was. 

Q.  You  would  not  think  so?  A.  I  do  not  know  whether  I 
would  think  so,  or  not ;  I  would  trust  some  day  laborers  as  soon  as 
others. 

Q.  From  what  you  saw  of  this  man,  would  you  think  he  was 
a  man  in  the  confidence  of  the  owners,  as  to  where  the  ship  was 
going  ?  A.  I  should  not  think  he  was  in  the  confidence  of  the 
owners. 

Q.  Did  you  ask  anybody  else  where  the  ship  was  going,  ex- 
cept this  day  laborer,  and  whatever  conversation  you  had  with 
Mr.  Forbes  ?     A.   I  do  not  remember  that  I  did. 

Q.   You  went  into  the  cabin  ?     A.   Yes,  sir ;  or  ward-room. 

Q.   What  did  you  go  there  for  ?    A.   To  see  Captain  Forbes. 

Q.   Did  you  have  business  with  him  ?     A.    Not  particularly. 

Q.  Had  you  any  business  at  all  ?  A.  No  particular  business 
with  him.  ^ 

Q.  Had  you  any  business  on  board  that  ship?  A.  I  had  no 
particular  business  with  him  in  the  cabin.  I  shall  not  answer  that 
question  any  other  way ;  that  is  the  only  answer  I  can  give.  I 
had  no  particular  business  with  him.  I  went  to  walk  into  the 
cabin  and  see  the  ship,  and  speak  with  Captain  Forbes ;  I  knew 
him. 

Q.  Had  you  any  business  on  board  that  ship  ?  A.  I  had  no 
particular  business  on  board  that  ship. 

*Q.   What  did  you  go  into  the  cabin  for?    A.   To  see  Cap- 
tain Forbes. 

Q.  What  did  you  want  to  see  him  for  ?  A,  I  wanted  to  see 
him^  because  I  knew  he  was  on  board  the  ship,  and  I  was  ac- 
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quainted  with  him.  I  had  fitted  out  a  ship  in  Boston  that  he  was 
interested  in ;  I  did  not  go  with  any  other  intention  at  all ;  that 
was  all  the  business  I  had  with  him. 

Q.  You  saw  him  engaged  about  the  business  of  his  vessel  ?  A. 
I  do  not  know  whether  he  was  engaged  about  the  business  of  his 
vessel  or  not;  he  was  walking  between  decks  when  I  first  saw 
him. 

Q.  You  saw  him  engaged  about  the  business  of  his  vessel,  with 
parties  on  the  ship  ?     A.    I  suppose  so. 

Q.  Had  you  any  business  to  overhear  his  conversation  ?  A. 
He  asked  me  to  come  into  the  cabin ;  he  spoke  to  me,  shook 
hands,  and  asked  me  into  the  cabin. 

Q.  Had  you  any  business  to  overhear  his  conversation  with  his 
men  in  the  business  of  his  ship  ?  A.  I  do  not  know  whether  I 
had  any  business,  or  not ;  I  could  not  avoid  it  very  well. 

Q.  Had  you  any  business  to  repeat  the  conversation  you  had 
heard  in  the  ship  in  that  way  ?  A.  No,  sir,  I  have  no  business, 
unless  called  on  to  do  it  before  a  court. 

Q.  What  was  the  subject  talked  of,  between  him  and  the  en- 
gineer ?  A.  What  I  heard  I  have  testified  to.  The  engineer  did 
not  seem  to  understand  how  he  was  to  be  paid  his  wages ;  I  do 
not  exactly  remember  the  price  mentioned,  but  I  think  it  was  $  100 
in  currency,  and  the  equivalent  paid  in  gold.    < 

Q.  Do  you  think  that  was  on  the  paper?  A.  No.  That  is 
what  they  were  talking  of. 

Q.  Was  the  paper  before  them?  A.  Yes,  sir,  the  shipping 
papers. 

Q.  Was  the  point,  that  the  engineer  did  not  know  whether  it 
was  currency  or  specie  he  was  to  be  paid,  or  what  was  it?  A. 
The  engineer  did  not  seem  to  understand. 

Q.  He  did  not  seem  to  understand  what  the  rate  of  his  wages 
was  ?  A.  He  knew  the  rate  of  his  wages  in  currency  ;  but  how 
he  would  be  paid  in  a  foreign  port,  was  the  question. 

Q.  How  it  would  be  turned  into  an  equivalent  in  gold  ?  A. 
Yes,  sir. 

Q.  What  did  Mr.  Forbes  tell  him  about  that  ?  A.  I  do  not 
remember.  I  remember  his  telling  him  something  about  it ;  but  I 
did  not  listen  to  the  conversation  very  much. 

Q.  That  is  all  about  the  conversation  ?  A.  That  is  all  I  re- 
member anything  about. 
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I?  Q.   About  these  letters  of  marque ;  did  you  request  Rogers'  to 
give  you  one  of  these  letters  of  marque  ?    A.   I  did  not. 

Q.  Did  you  intimate  to  him  that  you  would  like  one  of  those 
letters  of  marque  ?  A.  I  do  not  know  what  you  mean  by  that ;  I 
have  just  replied,  I  did  not  ask  for  one  of  them ;  I  certainly  would 

have  asked  for  one,  if  I  wanted  it,  or  could  have  used  it. 

• 

Q.  You  did  not  want  one,  did  you  ?  A.  I  did  not  need  either 
of  them. 

Q.  Did  you  wish  either  of  them?  A.  I  have  told. you  in  my 
testimony,  that  Bates  left  these  letters  of  marque  with  Mr.  Rogers, 
telling  him  to  give  me  one  of  them  if  I  called,  and  said  I  had  raised 
stock  for  a  privateer. 

Q.  Did  you  acquiesce  in  the  statement  of  Bates  as  being  accord- 
ing to  your  wish  ?  A.  I  did  not  tell  Mr.  Rogers  I  would  call  for 
one. 

Q.  Did  you  acquiesce  in  that  statement  as  being  according  to 
your  wish  7  A.  I  did  not  say  anything  about  it  at  all.  That  is 
the  only  answer  I  can  give. 

Q..  Did  you  lead  Mr.  Rogers  to  understand  that  the  expression 
of  Bates  was  according  to  your  wish  ?  A.  I  do  not  know  that  I 
gave  him  to  understand  anything  at  all. 

Q.   Was  it  according  to  your  wish  ?    A.   I  decline  to  answer. 

Q.  Why  ?  A.  Because  I  do  not  think  it  has  anything  to  do 
with  the  case  at  all,  and  it  is  only  made  to  bring  sometlxing  against 
me  if  possible. 

The  Court  directs  the  witness  to  answer. 

A.   My  wish  was,  to  let  me  have  one  if  1  wanted  it. 

Q.  What  was  said  about  any  amount  of  stock  to  be  ready  for  a 
privateer  ?     A.   I  do  not  remember  anything. 

Q.   Nothing  ?    A.   No,  sir. 

Q.  Did  you  make  any  effort  to  raise  stock  for  a  privateer  ?  A. 
No,  sir. 

Q.  And  you  never  followed  up  that  letter  of  marque  in  any 
way  ?     A.   No,  sir ;  I  thought  I  could  not  raise  it  in  any  way. 

Q.  And  you  did  not  follow  up  the  letter  of  marque  ?  A.  No, 
sir. 

Q.  And  that  is  all  that  happened  on  that  subject,  that  you  had 
to  do  with  ?     A.   That  is  all  that  I  remember. 

Q.  What  time  was  it  that  this  conversation  was  held,  in  which 
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A.  She  is  pierced  for  guns, — four  on  a  side,  I  think;  three  or 
fonr  on  a  side  ;  —  with  one  long  fore-and-aft  port  amid  ships  for  a 
pivot  gun. 

Q.  That  is  what  you  mean  by  partially?  A.  That  is  about 
all  I  know  of  on  board  that  ship,  that  you  could  really  say  was 
fitted  for  war  purposes ;  the  balance  you  might  see  on  board  of 
any  vessel. 

Q.  Would  there  be  any  difficulty,  in  your  opinion,  in  fitting  up 
that  vessel  at  Montevideo  or  Valparaiso,  if  she  had  been  trans- 
ferred there  from  New  York  ? 

Objected  to ;  waived. 

Q.  Were  you  in  command  of  the  Ella  and  Anna,  at  the  time  of 
the  capture  of  the  Chesapeake  ?    A.   Tes,  sir. 

Adjourned  to  12  o'clock,  to-morrow. 

Seventh  Day,  Fkiday,  April  6. 

TESTIMONY  OF  GEORGE  M.  RAMSAY. 

George  M.  Ramsay  was  called  by  the  Government,  and  sworn. 

Q.  Where  do  you  reside  ?  A.  117  Waverly  Place,  in  this 
city. 

Q.  Do  you  know  Benjamin  Vicuna  Mackenna?  A.  I  met 
him  on  one  occasion. 

Q.  Have  you  seen  him  in  court,  here  ?  A.  Not  in  this  room ; 
I  did  in  the  other  room. 

Q.   Do  you  know  Stephen  Rogers  ?     A.   Yes,  sir. 

Q.  Look  at  this  paper,  and  state  whether  or  not  you  saw  Mac- 
kenna sign  it  ?     A.   I  did. 

Q.  Look  at  the  signature  lower  down.  Do  you  know  that  ? 
A.   Tes ;  that  is  Mackenna's  also. 

Q.  Look  at  the  name  ^^  Stephen  Rogers  " ;  did  you  see  him  sign 
that  ?     A.   No,  I  did  not  see  him  sign  that. 

Q.   Was  it  signed  in  your  presence  ?     A.   No,  sir. 

District  Attorney  offers  the  papers  in  evidence,  for  the  purpose 
of  showing  the  agency  of  Mackenna,  and  the  nature  of  his  busi- 
ness  here,  to  wit :  for  the  purpose  of  preparing  and  fitting  out  ves- 
sels of  various  kinds,  including  torpedo  boats,  in  behalf  of  Chile. 

Mr.  Evarts  objects,  on  the  ground  that  it  is  immaterial  on  any 
issue  in  this  case,  to  prove  that  Mackenna  made  a  contract  with 
any  one  else. 
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Paper  admitted  in  evidence  and  marked  Exhibit  L. 

Counsel  for  the  claimants  except 

Q.  Who  delivered  that  paper  to  you  ?  A.  I  received  the  con- 
tract myself  at  the  time  Mackenna  signed  the  paper ;  the  certificate 
I  attached  myself. 

Q.  Whom  did  you  get  that  from  ?  A.  I  do  not  kmow  whether 
I  got  it  from  Dr.  Rogers  or  Colonel  Perry;  my  impression  is 
that  I  got  it  from  Colonel  Perry ;  I  would  not  swear  to  it. 

Q.   Did  you  ever  see  Rogers  write  ?     A.   No,  sir. 

Q.  Did  you  have  any  talk  with  Rogers  after  you  received  this 
paper  ?     A.   I  think  I  saw  him  frequently  after  that. 

Q.  What  was  your  conversation  witli  him  after  that?  A.  A 
great  many  things. 

Q.  Was  it  in  regard  to  this  contract?  A.  We  talked  some- 
thing of  it. 

Q.  Did  you  have  any  talk  with  Rogers  in  regard  to  this  cer- 
tificate ?  A.  I  did,  before  he  gave  it ;  that  is,  before  I  received 
it. 

Q.  I  mean  in  regard  to  his  giving  the  certificate  ?  A.  Yes ;  I 
think  that  is  provided  for  in  the  contract,  that  something  similar 
to  that  should  be  given. 

Q.  And  after  you  had  that  conversation  you  received  this  cer- 
tificate ?    A.    Yes,  sir. 

Counsel  for  the  Government  reads  a  notice  to  counsel  for  claim- 
ants to  *^  produce  all  books  of  account  of  R.  B.  Forbes,  or  J.  M. 
Forbes,  or  J.  M.  Forbes  &  Co.,  having  entries  in  relation  to  the 
ownership  and  expense  chargeable  against  the  steamship  Meteor, 
and  also  all  letters  written  by  or  received  by  R.  B.  Forbes,  or  J. 
M.  Forbes,  or  J.  M.  Forbes  &  Co.,  or  any  other  persons  having 
interest  in  said  steamship  in  relation  to  her  building,  equipment, 
chartering  sale  or  disposal."     Marked  Ex.  M. 

Counsel  for  the  claimants  admit  the  service  of  notice,  but  answer, 
that  they  produce  nothing. 

The  District  Attorney  reserves  his  right  to  make  such  motion  as 
he  may  deem  proper  under  the  notice. 

The  Government  calls  Leonard  W.  Jerome,  who  does  not 
appear ;  an  attachment  is  issued,  and  the  officer  returns  he  cannot 
find  him. 
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The  Court  adjoarns  to  the  next  day  at  11  o'clock,  to  examine 
Mr.  Jerome. 

Eighth  Dat,  Saturday,  April  7th. 

TESTIMONY  OF  L.  W.  JEROME. 

Leonard  W.  Jerome  was  called  by  the  Government,  and  his 
excuse,  that  his  absence  on  Friday  was  involuntary  and  accidental, 
having  been  accepted,  he  was  sworn. 

Q.   Have  you  ever  been-on  board  the  Meteor  ?     A.   Yes,  sir. 

Q.  When  were  you  on  board  of  her  last  ?  A.  I  was  never  on 
board  but  once. 

Q.    When  was  that  ?     A.    Some  four  or  five  months  ago. 

Q.  In  whose  company  were  you  at  that  time  ?  A.  Mr.  Asta 
Buriaga,  the  Chilian  Minister,  I  think  no  one  else. 

Q.  Was  Mr.  R.  B.  Forbes  along  at  that  time  ?  A.  I  think 
not. 

Q.  What  is  your  best  impression  ?  A.  My  best  impression  is 
that  he  was  not ;  I  am  quite  sure  he  was  not. 

Q.  Where  was  the  vessel  lying  at  that  time  ?  A.  At  Jersey 
City. 

Q.  Did  you  and  the  Chilian  Minister  go  together  to  visit  her  ? 
A.   No,  I  think  not;  I  think  I  met  him  there. 

Q.   By  agreement  ?     A.   Yes.  * 

Q.  What  was  the  agreement  you  made  with  him  by  which  you 
met  him  there  ?     A.   I  asked  him  to  look  at  the  ship. 

Q.   For  what  purpose  ?     A.   To  see  if  he  would  buy  her. 

Q.   And  he  did  look  at  the  ship  ?     A.   He  did. 

Q.  Did  you  and  he  examine  the  ship  together  on  that  occasion  ? 
A.   We  went  through  her  partially,  not  much. 

Q.  Did  you  ever  exhibit  the  vessel  to  any  other  person  besides 
Asta  Buriaga,  in  behalf  of  the  Chilian  government  ?  A.  No,  sir ; 
I  never  was  on  board  of  her  but  once. 

,  Q.   Do  you  know  Mackenna  ?     A.   I  have  been  introduced  to 
him. 

Q.  When  ?  A.  I  have  no  recollection  of  the  time,  except  that 
it  was  two  or  three  months  later  than  that. 

Q.    Where  ?     A.   At  my  office. 

Q.    By  whom  ?    A.   By  Asta  Buriaga. 
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Q.  Was  that  before  or  after  the  seizure  of  the  vessel  by  the 
Government  ?     A.   Before. 

Q.  How  long  before  ?  A.  I  cannot  tell  the  time,  but  shortly 
after  he  arrived  in  this  city. 

Q.  What  was  the  occasion  of  the  introduction  of  Mackenna  to 
you  by  the  Chilian  Minister  ?^^ A.  It  was  entirely  social,  as  I  un- 
derstood it. 

Q.  He  came  to  your  oj£ce  in  Exchange  Place  for  that  purpose  ? 
A.   Yes,  sir. 

Q.  Did  yon  or  Mackenna,  or  Asta  Buriaga  say  anything  togeth- 
er about  the  Meteor?  A.  In  this  interview  with  Mackenna? 
No,  sir. 

Q.  And  that  interview  was  entirely  social  ?  A.  Entirely  so- 
cial ;  we  h^d  no  business  relations  whatever. 

Q.   Do  you  know  Rogers,  the  Chilian  Consul  ?    A.   No,  sir. 

Q.  Did  you  see  Mackenna  aft;er  that  interview  ?  A.  I  saw 
him  several  times. 

Q.  At  your  place  of  business?  A.  No,  sir;  never  at  my 
place  of  business.     I  saw  him  at  my  house. 

Q.  Did  you  have  any  conversation  with  him  in  regard  to  the 
Meteor  ?     A.  No,  sir,  never. 

Q.  What  conversatrona  you  had  were  with  Asta  Buriaga? 
A.  I  never  had  any  conversation  with  Asta  Buriaga  after  the 
Chilian  war  began;  my  conversation  with  him  was  some  time 
previous  to  the  war. 

Q.  What  time  did  you  visit  the  Meteor  as  she  lay  at  Jersey 
City  ?  A.  It  was  some  time  previous  to  the  arrival  of  the  news 
of  the  declaration  of  war  between  Spain  and  Chile. 

Q.  What  month  was  it  that  you  and  Buriaga  visited  the  Meteor 
together  ?     A.   I  cannot  tell. 

Q.  Was  it  in  the  month  of  November  last  ?  A.  I  cannot  tell 
you ;  my  memory  is  very  poor  about  dates. 

Q.   Was  it  in  the  month  of  October  ?     A.   I  don't  know. 

Q.  Was  it  in  the  month  of  September  ?  A.  I  don't  know  the 
month. 

Q.  What  year  was  it  ?  A.  I  should  think  it  was  in  the  year 
1865. 

Q.   Have  you  any  doubt  about  its  being  in  the  year  1865  ?    A. 

Very  little. 

19* 
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Q.  How  long  was  it  before  the  seizure  of  the  vessel  ?  A.  Well, 
I  cannot  tell ;  several  months. 

Q.  When  you  use  the  expression  ^^  several  months,^'  how  many 
months  do  you  mean  ?  A.  Well,  I  cannot  say  how  ^many ;  I 
should  say  over  two. 

Q.  Is  that  'as  near  and  as  definite  as  you  can  be  as  to  the  time  ? 
A.    On  reflection,  I  should  say  it  was  three  instead  of  over  two. 

Q.  Is  that  as  near  and  as  definite  as  you  can  be  as  regards  the 
time  ?     A.   Yes ;  I  cannot  tell  you  any  exact  dates  about  it 

Q.   When  was  the  vessel  seized  ?     A.   That  I  do  not  know. 

Q.  She  was  seized  on  23d  January,  1866 ;  how  long  before 
that  was  it  you  were  with  Asta  Buriaga  on  board  the  vessel  ?  A, 
I  do  not  recollect  dates.  If  you  wish  to  fix  the  time,  I  can  give 
it. positively;  it  was  some  time  before  the  arrival  of  the  news  of 
the  declaration  of  the  wai*. 

Q.  When  was  the  news  of  the  declaration  of  war  ?  A.  That 
I  do  not  know. 

Q.  When  did  you  first  hear  of  it  ?  A.  I  heard  of  it  the  ncfxt 
morning  after  it  arrived  here  by  the  Aspinwall  steamer. 

Q.  How  long  ago  was  it  ?  A.  I  do  not  know  ;  I  cannot  give 
the  date. 

Q.   About  how  long  was  it  ?     A.   Some  time  in  the  year  1865. 

Q.  Is  that  as  near  and  as  definite  as  you  can  be,  that  it  was 
some  time  in  the  year  1865  ?  A.  You  asked  me  when  the  news 
of  the  declaration  of  war  came  ;  I  am  positive  it  was  in  that  year. 

Q.  Is  that  as  near  and  as  definite  as  you  can  be,  that  it  was 
some  time  in  1865  ?  A.  No  ;  I  can  bring  it  down,  I  think,  sub* 
sequent  to  the  first  of  July ;  I  would  not  be  perfectly  positive  of 
that,  but  I  think  so. 

Q.  I  understood  you  to  say  that  your  visits  to  and  by  Macken- 
na  were  purely  social  ?  A.  Entirely  ;  I  never  went  to  see  Mac- 
kenna  ;  I  think  I  sent  a  formal  card  of  invitation. 

Q.  Did  you  ever  have  any  negotiations,  directly  or  indirectly, 
for  the  sale  of  bonds  or  for  raising  money  for  the  benefit  of  Chile  ? 
A.   No,  sir. 

Q.   Were  you  ever  applied  to  by  anybody  ?    A.   No,  sir. 

Cross-examined  hy  Mr,  Evarts. 

Q. .  Your  business  is  wholly  in  Wall  Street,  as  a  banker  and 
broker  ?     A.   Yes,  sir ;  my  principal  business. 
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Q.  Tou  have  no  connection  with  ships  as  a  matter  of  business  ? 
A.   Not  directly. 

Q.  You  may  have  investments  as  a  ^hip  owner,  but  you  have 
never  been  connected  with  the  business  of  managing  ships  ?  A. 
No,  sir. 

Q.   Did  you  ever  call  upon  Mackenna  at  all  ?     A.   No,  sir. 

Q.   Have  you  invited  him  to  your  house  socially  ?     A.    Yes,  sir. 

Q.  And  have  a  social  acquaintance  with  him  ?  A.  Yes,  sir  ; 
I  have  known  Mr.  Asta  Buriaga  a  number  of  years ;  he  always 
calls  on  me  when  he  comes  to  town. 

Q.  What  are  your  habits  of  intercourse  with  him,  either  in 
Washington  or  this  city  ?     A.   I  am  quite  intimate  with  him. 

Q.   And  have  been  for  how  long  ?     A.   A  number  of  years. 

Q.  And,  socially,  when  he  is  in  this  city  you  see  him  ?  A. 
He  always  calls  on  me. 

Q.  And  receives  hospitalities  from  you  at  your  house?  A. 
Yes,  sir. 

Q.  You  said  that  you  met  the  minister  on  board  the  Meteor  by 
previous  appointment.  Was  that  appointment  made  the  day  be- 
fore or  the  week  before  ?     A.   I  cannot  recollect  that. 

Q.  Was  it  made  soon  before  you  met  him  on  board  ?  A.  It 
was  very  soon  before  ;  I  cannot  tell  but  that  we  went  right  over 
the  same  morning ;  I  merely  asked  him  to  look  at  the  ship. 

Q.  How  long  had  the  ship  been  for  sale  ?  A.  She  has  been 
for  sale  ever  since  the  close  of  the  war. 

Q.    Since  about  a  year  ago?     A.    Yes,  sir.  * 

Q.  Was  there  anything  else  between  you  except  that  he  was  to 
look  at  the  ship  as  a  matter  for  sale  ?    A.   That  is  all. 

Q.  To  see  whether  he  would  buy  it  ?  A.  I  don't  think  he 
had  much  intention  of  buying  it  anyway ;  we  went  over  there ; 
I  wanted  to  see  the  ship  myself;  I  never  had  been  on  board  of 
her. 

Q.  Was  there  anything  but  the  sale  talked  of  or  suggested  on 
either  side  ?    A.   No,  sir. 

Q.   The  sale  of  the  sliip  as  she  lay  ?    A.   Yes,  sir. 

jRe-examined. 

Q.  What  time  did  you  and  Asta  Buriaga  make  this  appoint- 
ment to  see  the  ship  ?    A.   I  don't  know. 

Q.    Have  you  any  recollection  on  the  subject  that  is  at  all  defi- 
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nite    A.   I  have  not ;  it  was  not  an  event  that  fixed  itself  very 
particularly  in  my  mind. 

Q.  I  understand  yon,  on  your  direct  examination,  that  he 
wanted  to  buy  the  ship  ? 

Mr.  Evarts  objects,  that  the  witness  did  not  use  that  language, 

Q.  Did  I  understand  you  as  stating,  on  your  direct  examination, 
that  the  Chilian  Minister  desired  to  purchase  the  ship  ?  A.  No, 
sir. 

Q.  What  did  you  say  in  regard  to  that  matter?  A.  I  said,  I 
asked  him  to  go  and  look  at  her. 

The  stenographer,  Mr.  A.  F.  Warburton,  was  called  upon  to 
read  the  witness  his  testimony. 

Q.  Do  you  desire  to  change  your  testimony  in  that  respect,  or 
is  it  correct?  A.  Not  exactly;  I  am  recorded  there  as  saying 
that  I  asked  him  there  to  see  if  he  would  buy  her. 

Q.  In  what  particular  is  your  testimony  incorrect  ?  A.  I  could 
not  expect  him  to  buy  her,  because  he  had  no  power  to  buy  her,  as 
I  understood ;  the  ship  was  for  sale  and  I  wanted  him  to  look  at 
her ;  perhaps  he  might  recommend  her. 

Q.   You  say  you  did  not  expect  him  to  buy  hei*  ?    A.   No,  sir. 

Q.   Because  he  had  not  the  authority  to  buy  her  ?    A.   No. 

Q.  Who  did  you  suppose  had  the  authority  to  buy  her  ?  A. 
I  did  not  suppose  any  one  had  at  that  time :  I  thought  the  occasion 
might  turn  up. 

Q.  How  did  you  know  he  had  not  authority  to  buy  her  ?  A. 
I  did  not  know,        * 

Q.  What  did  you  mean  when  you  said  you  did  not  suppose  he 
had  authority  to  buy  her  ?     A.   I  simply  did  not  suppose  he  had. 

Q.  Who  did  you  suppose  had  ?  A.  I  did  not  suppose  any  one 
had. 

Q.  Why,  then,  did  you  ask  the  Chilian  Minister  to  look  at  the 
ship  ?  A.  Well,  I  thought  the  occasion  might  turn  up  that  he 
might  want  to  buy  her. 

It  is  admitted  by  the  counsel  for  the  claimants  that  a  fast  steam- 
ship, like  the  Meteor,  would  run  from  here  to  Panama  in  about 
sixty  days. 

Counsel  for  Government  then  rested. 

Adjourned  till  11  o'clock  Monday,  April  9th. 
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Ninth  Day,  April  9th,  1866. 

The  Court  met  pursuant  to  adjournment :  — 

Mr.  Evarts,  counsel  for  the  claimants,  called  upon  the  represent- 
atives of  the  Government  to  define  clearly  their  position.  The 
counts  against  the  Meteor  were  six  in  number,  and  he  wished  to 
know,  before  entering  into  the  defence,  upon  which  of  these  the 
Government  intended  to  rely. 

At  the  suggestion  of  the  Court,  and  in  compliance  with  the  re- 
quest of  counsel  for  claimants,  the  District  Attorney  consented  to 
define  the  position  taken  by  the  Government ;  in  other  words, 
what  they  claim  to  have  proved  by  the  testimony  given  during  the 
hearing  of  the  case,  and  the  proof  upon  which  they  rely  for  a  con- 
viction. 

Mr.  Evarts  stated  that  it  was  not  his  purpose  to  advance  any 
testimony,  being  satisfied  with  that  given  by  the  witnesses  called 
by  the  Government. 

Mr.  Webster  then  rose  to  state  the  position  of  the  Government 
and  that  which  they  claimed  to  have  proved. 

1.  That  certain  parties  were  knowingly  concerned  in  the  fitting 
out  and  furnishing  the  vessel. 

2.  That  these  persons  were  so  concerned  with  intent  that  the 
vessel  should  be  used  in  the  interest  of  Chile  to  cruise  or  commit 
hostilities  against  Spain. 

Following  these  propositions  come  the  proofs  in  evidence  :  — 

Fir9t^  — A  letter  from  Robert  B.  Forbes,  describing  the  Meteor 
as  a  vessel-of-war,  and  giving  in  detail  her  prodigious  power  for 
destruction.  There  is  no  pretence  that  she  is  or  ever  was  designed 
to  be  a  vessel  of  peaceful  commerce. 

Second^  —  The  evidence  of  the  Secretary  of  State  that  war  ex- 
isted and  does  exist  between  Spain  and  Chile,  and  that  the  United 
States  are  at  peace  with  both  these  nations. 

Thirds  —  The  evidence  of  the  Secretary  of  State  that  Rogers 
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was  Consul  of  Chile  daring  the  period  while  the  persons  alleged 
were  concerned  in  fitting  out  the  Meteor. 

Fourth^  —  The  testimony  of  Mackenna  that  he  is  a  resident  of 
Chile  ;  that  he  left  Chile  October  1,  1865,  and  arrived  here  No- 
vember 19, 1865  ;  that  he  was  appointed  a  special  agent  for  Chile 
before  he  left  his  home;  that  he  now  holds  that  office  in  this 
country ;  that  his  commission  was  in  Court. 

Fifths  —  The  testimony  of  Eirk,  a  Government  Inspector,  who 
made  an  official  examination  of  the  Meteor  the  day  before  she  at- 
tempted to  sail,  and  reported  to  the  Surveyor  of  the  Port  that  she 
had  an  excessive  quantity  of  Stores  on  board,  a  large  quantity  of 
coal,  no  freight,  a  quantity  of  arms ;  that  a  great  many  of  the 
stores  were  marked  ^^  Reserved  Stores  ^' ;  that  the  first  officer  said 
he  had  signed  papers  for  a  year,  but  expected  to  be  back  in  three 
months. 

Sioi^^  —  The  evidence  of  Wright,  the  ship  broker,  who  swears 
that  he  knows  Rogers  and  Mackenna  ;  that  he  first  saw  Rogers  at 
his  house,  December  10,  1865,  and  Mackenna  a  few  days  prior  to 
January,  22,  1866 ;  that  Byron,  Conkling,  and  Nichols  came  to 
him  about  December  1, 1865,  to  purchase  the  Meteor,  and  Rogers, 
Consul  of  Chile,  informed  him  that  these  persons  were  authorized 
by  him  to  make  negotiations  therefor ;  that  he  communicated  with 
Messrs.  Forbes,  who  said  that  anything  Gary  did  was  the  same  as 
if  done  by  the  owners  of  the  Meteor ;  that  he  saw  Cary,  and  told 
him  (December  14,  1865)  that  he  wanted  to  purchase  the  Me- 
teor for  parties  who  represented  the  Chilian  Government ;  that 
Cary  replied  that  he  had  already  been  in  negotiation  with  the 
Chilian  Government,  and  it  had  no  money ;  that  he  replied  to 
Cary,  in  substance,  that  that  difficulty  was,  or  could  be  removed ; 
that  Cary  was  in  one  room  of  Wright's  office,  and  the  Chilian 
agents  in  the  other,  and  Wright  bearing  question  and  answer  back 
and  forth  from  one  party  to  the  other ;  that  the  only  obstacle 
suggested  by  Caiy  was  want  of  cash  funds  ;  that  Cary  some  days 
after,  on  December  26,  1865,  came  again  to  Wright's  office  to 
see  what  progress  Wright  had  made  ;  that  he  had  interviews  with 
Rogers  about  fitting  out  the  Meteor  for  Chile ;  that  Rogers  said 
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the  special  agent,  of  Chile  was  here,  and  wanted  to  buy  armed  ves- 
sels, and  Wright  replied  that  armed  vessels  could  not  be  got  out 
of  this  port ;  that  Rogers  said  thej  wanted  to  purchase  vessels  like 
the  Meteor ;  that  on  Thursday  or  Friday,  before  the  Meteor  was 
seized,  Wright  told  Rogers  that  he  understood  the  Chilian  gov- 
ernment had  bought  the  Meteor,  and  Rogers  replied  that  he  be- 
lieved Mackenna  had  ^^  made  some  arrangement  for  the  Meteor," 
and  that  he  (Wright)  always  supposed  from  what  Rogers  said  and 
did,  that  Byron,  Conkling,  and  McNichols  were  employed  to  pro- 
cure vessels  for  him  or  Mackenna. 

Sevejvtkj  —  McNichols  confirms,  strengthens,  and  reinforces 
everything  Wright  says  about  Rogers  and  Mackenna  desiring  and 
attempting  to  fit  out  war  vessels  in  this  port  for  Chile.  These  two 
witnesses  leave  no  possible  shadow  of  doubt  that  the  Consul  and 
special  agents  of  Chile  were  concerned  in  the  business  of  violating 
the  neutrality  of  the  United  States.  Rogers  was  the  head  and 
inspiring  fount  of  the  Meteor  negotiations,  next  to  Mackenna. 

Upon  these  proofs  confirmatory  of  the  propositions  preceding  the 
Government  relied  for  a  confiscation,  and  yet  in  addition  to  this 
were  the  proofs  in  the  evidence  of  Captain  Nichols. 

Mr.  Evarts  then  argued  the  cause  for  the  claimants. 

Whereupon  the  Court  adjourned  until  Saturday,  April  14th : 

April  14th. — The  Court  met  pursuant  to  adjournment,  and 
adjourned  until  April  16th : 

April  16th. — The  Court  met  pursuant  to  adjournment,  and  Mr. 
Evarts  continued  his  argument  for  the  claimants. 
Court  adjourned  to  April  17th : 

April  17th. — At  the  opening  of  the  Court  the  Counsel  for  the 
Government,  by  leave  of  the  Court,  read  and  filed  a  notice  of  a 
motion  to  amend  the  libel. 

Mr.  Evarts  for  the  claimants  objected  to  any  amendment  of  the 
Libel  after  the  closing  of  the  proofs  in  the  cause.  But  the  Court 
did  not  pass  upon  the  objection. 
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Thereupon  Mr.  Evarts  concluded  his  argument  for  the  claim- 
ants, after  which,  the  Court  adjourned  to  April  21st 

April  21st, — The  Court  met,  Mr.  Webster  argued  the  cause 
for  the  Government,  and  the  cause  was  finally  submitted  on  both 
sides.  . 

(The  arguments  of  counsel  will  be  found  in  the  proceedings  on 
appeal.) 

June  22d.  —  The  claimants  renewed  their  motion  for  the  ap- 
pointment of  appraisers  to  appraise  the  Meteor  and  for  her  delivery 
to  the  cltdmants  upon  the  usual  stipulation  for  value. 

July  13th.  —  The  decree  of  condemnation  was  filed. 

July  20th.  —  The  Meteor  was  released  on  bond. 

July  21st.  —  Notice  of  Appeal  was  entered  by  the  claimants. 


OPINION  OF  THE  COURT. 


District  Court  of  the  United  StateSj  for  the  Southern  District  of 

New  York. 

The  United  States  vb.  The  Steamship  "  Meteor,"  her 

Tackle,  &c. 

Betts,  J.  In  directing,  on  th6  13th  of  July  last,  the  entry  of  a 
decree  condemning  and  forfeiting  the  vessel,  her  tackle,  &c.,  in 
this  case,  the  Court  appended  to  the  decree,  as  signed,  a  memonm-r 
dum,  to  the  effect,  that  it  would  proceed  as  early  after  the  entry 
of  the  decree  as  might  comport  with  the  health  and  physical  ability 
of  the  Judge,  to  place  on  file,  in  connection  with  the  decree,  thq 
positions  of  law  and  fact  governing  the  judgment  of  the  Court  in 
the  decision  thus  rendered.  The  intention,  thus  expressed,  will 
now  be  fulfilled. 

The  libel  of  information  in  this  case  is  filed  by  the  Attorney  of 
the  United  States  for  this  District,  on  behalf  of  the  United  States, 
against  the  Steamship  Meteor,  under  seizure  by  the  Marshal  of  the 
District,  and  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunition,  and  stores  which  may  have  been  pro* 
cured  for  the  building  and  equipment  thereof,  in  a  cause  of  seizure 
and  forfeiture.  The  original  libel  was  filed  on  the  2Sd  of  January, 
1866.  A  monition  was  issued  thereupon,  on  the  same  day,  against 
the  vessel,  her  engines,  tackle,  &c.,  returnable  on  the  13th  of 
February,  1866.  The  monition  was  duly  served  on  the  day  of  its 
issue,  by  an  attachment  of  the  vessel,  her  engines,  tackle,  &c.,  by 
the  Marshal,  and  by  the  giving  of  due  notice  to  all  persons  claim- 
ing the  same. 

On  the  24th  of  January,  1866,  an  amended  libel  was  filed,  set- 
ting forth  more  particularly  the  alleged  causes  of  action.  The 
cause  of  action  set  forth  in  the  original  libel  was  simply  that  the 

vessel  had  been  fitted  out  to  commit  hostilities  against  the  govern- 
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ment  of  Spain,  in  violation  of  the  Neutrality  Act  of  Congress,  of 
1818.  The  amended  libel  states  (1st)  that  the  vessel  ^^is  now 
lying  in  the  port  of  New  York,  on  waters  navigable  from  the  sea 
by  vessels  of  the  burden  of  ten  tons  and  upwards,  within  the 
Southern  District  of  New  York,  and  within  the  jurisdiction  of  this 
Court,  and  is  ready  to  sail  for  certain  places  to  the  Attorney  of  the 
United  States  unknown,  with  intent  to  cruise  and  commit  hostili- 
ties, in  the  service  of  the  government  of  Chile,  against  the  subjects, 
citizens,  and  property  of  the  government  of  her  Majesty  the 
Queen  of  Spain,  with  whom  the  United  States  are  at  peace '' ; 
(2d)  that  the  vessel  ^^  has,  on  the  23d  day  of  January,  1866, 
within  the  limits  of  the  United  States,  to  wit,  at  the  Southern  Dis- 
trict of  New  York  aforesaid,  been  fitted  out  and  armed  by  certain 
persons  to  the  said  Attorney  unknown,  witli  intent  that  such 
steamship  or  vessel  should  be  employed  in  the  service  of  the  agents 
or  the  government  of  Chile,  to  commit  hostilities  against  the  sub- 
jects, citizens,  and  property  of  the  aforesaid  government  of  Spain, 
with  which  the  United  States  then  were,  and  now  are,  at  peace  as 
aforesaid  " ;  (3d)  that  the  vessel  "  has,  on  the  23d  day  of  January, 
1866,  within  the  limits  of  the  United  States,  to  wit,  at  the  South- 
ern District  of  New  York  aforesaid,  been  fitted  out  by  certain  per- 
sons to  the  said  Attorney  unknown,  with  intent  that  such  steamship 
or  vessel  should  be  employed  in  the  service  of  some  persons  to  the 
said  Attorney  unknown,  to  commit  hostilities  against  the  subjects, 
citizens  and  property  of  the  said  government  of  Spain,  with  which 
the  United  States  then  were,  and  now  are,  at  peace  as  aforesaid  " ; 
(4th)  that  the  said  vessel  ^^  has,  on  the  day  and  year  aforesaid, 
and  at  the  place  aforesaid,  and  within  the  limits  of  the  United 
States  as  aforesaid,  been  attempted  to  be  fitted  out  by  certain  per- 
sons to  the;  said  Attorney  unknown,  with  intent  that  such  steam- 
ship or  vessel  should  be  employed  in  the  sei*vice  of  some  pers6ns 
to  the  said  Attorney  unknown,  to  commit  hostilities  against  the 
subjects,  citizens,  and  property  of  said  government  of  Spain,  with 
which  the  said  United  States  are  at  peace  " ;  (5th)  "  that  certain 
persons  whose  names  are  to  the  said  Attorney  unknown,  on  the 
day  and  year  aforesaid,  and  at  the  place  aforesaid,  and  within  the 
limits  of  the  United  States,  were  knowingly  concerned  in  the  fur- 
nishing and  fitting  out  of  the  said  steamship  or  vessel,  with  knowl- 
edge and  intent  that  such  steamship  or  vessel  should  be  employed 
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in  the  service  of  some  persons  to  the  said  Attorney  unknown,  to 
commit  hostilities  against  the  subjects,  citizens,  and  property  of  the 
said  government  of  Spain,  with  which  the  United  States  were, 
and  now  are,  at  peace  "  ;  (6th)  "  that  all  and  singular  the  mat- 
ters hereinbefore  secondly,  thirdly,  fourthly,  and  fifthly  articulated, 
are  all  and  each  of  them  contrary  to  the  third  section  of  the  act  of 
Congress  approved  April  20th,  1818,  entitled  *An  act  for  the 
punishment  of  certain  crimes  against  the  United  States,  and  to 
repeal  the  acts  therein  mentioned  '  " ;  and  that,  by  reason  of  the 
premises  and  by  virtue  of  the  said  act,  the  said  steamship,  her 
tackle,  &c.,  and  arms,  &c.,  became  forfeited.  The  prayer  of  the 
amended  libel  is  as  follows  :  ^'  wherefore,  the  said  Attorney  of  the 
United  States,  on  behalf  of  the  said  United  States,  prays  the  usual 
process  and  monition  of  this  Honorable  Court  against  the  said 
steamship,  now  under  seizure  by  the  Marshal  of  this  District  afore- 
said, and  her  tackle,  apparel,  furniture,  arms,  and  ammunition,  in 
this  behalf  to  be  made,  and  that  all  persons  interested  in  the  said 
steamship  and  her  tackle,  apparel,  furniture,  arms,  and  ammunition 
aforesaid  may  be  cited  to  answer  the  premises,  and  that,  all  due 
proceedings  being  had  thereon,  this  Honorable  Court  may  be 
pleased  to  decree  for  the  forfeiture  aforesaid,  and  that  the  said 
steamship  Meteor  and  her  tackle,  &c.,  and  arms  and  stores  afore- 
said, may  be  condemned  for  the  use  of  the  United  States,  accord- 
ing to  the  said  act  of  Congress,"  &c. 

On  the  13th  of  February,  1866,  William  F.  Cary  filed  a  claim 
to  the  vessel,  her  tackle,  &c.,  which  was  subscribed  by  him  and 
duly  sworn  to.  The  claim  is  in  the  words  following :  **  And  now 
William  F.  Cary,  of  the  city  of  New  York,  merchant,  intervening 
as  agent  for  the  interest  of  Robert  B.  Forbes  and  John  M.  Forbes, 
of  Boston,  in  the  State  of  Massachusetts,  in  the  said  steamship,  her 
tackle,  &c.,  appears  before  this  Honorable  Court,  and  makes  claim 
to  the  said  steamship,  &c.,  &c.,  as  the  same  are  attache'  by  the 
Marshal,  under  process  of  this  Court,  at  the  instance  of  the  United 
States,  a]>d  the  said  William  F.  Cary  doth  aver  that  he  was  in 
posses^n  of  the  said  steamship,  &c.,  at  the  time  of  the  attachment 
ther^f,  and  that  the  persons  above  named  are  the  true  and  bona 
fidmsole  owners  of  the  said  steamship,  &c.,  and  that  no  other  per- 
Bgh,  is  the  owner  thereof,  and  the  said  Cary  was  and  is  the  true 
ind  lawful  bailee  thereof,  as  agent  and  consignee ;  wherefore  he 
prays  to  defend  accordingly." 
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On  the  same  13th  of  February,  1866,  the  said  claimant  William 
F.  Gary  filed  his  answer  to  the  libel.  The  answer  is  as  follows : 
"The  answer  of  William  F.  Gary,  of  the  city  of  New  York,  inter- 
vening for  the  interest  of  his  principals,  Messrs.  John  M.  Forbes 
and  Robert  B.  Forbes,  of  Boston,  in  the  State  of  Massachusetts,  to 
the  libel  of  information  of  Daniel  S.  Dickinson,  Attorney  of  the 
United  States  for  the  Southern  District  of  New  York,  who  prose- 
cutes on  behalf  of  the  said  United  States,  against  the  said  steam- 
ship Meteor,  her  tackle,  apparel,  and  iiirniture,  in  a  cause  of  seizure 
and  forfeiture,  alleges  as  follows :  First,  The  said  respondent  ad- 
mits that  the  said  steamship  Meteor  is  now,  and  was  at  the  time  of 
her  scissure,  lying  in  the  port  of  New  York,  within  the  Southern 
District  of  New  York,  and  within  the  jurisdiction  of  this  Gourt, 
and  that,  at  the  time  of  her  seizure,  she  was  ready  to  go  to  sea. 
Second,  But  the  said  respondent  denies  each  and  every  other  al- 
legation in  the  said  libel  contained,  and  avers  that  the  same  are 
untrue,  and  he  denies  that  by  reason  of  the  premises  in  the  said  li- 
bel set  forth,  or  for  any  other  cause,  the  said  steamship,  her  tackle, 
&c.,  became  or  is  forfeited,  or  subject  to  forfeiture.  Wherefore  the 
said  respondent  prays  that  the  said  Ubel  may  be  dismissed  with  costs, 
and  that  the  said  steamship,  her  tackle,  &c.,  may  be  restored  to  the 
possession  of  this  respondent,  as  the  agent  of  her  said  owners." 

On  the  15th  of  February,  1866,  the  Attorney  of  the  United 
States  filed  exceptions  to  the  claim.  The  exceptions  allege  ^'  that 
the  said  Robert  B.  Forbes  and  John  M.  Forbes  were  not  at  the 
time  of  the  forfeiture  alleged  in  the  libel  aforesaid,  and  are  not  now 
the  sole,  true,  and  lawful  owners  of  the  said  steamship  Meteor,  her 
tackle,  &c.,  in  manner  and  form  as  the  said  Robert  B.  Forbes  and 
John  M.  Forbes  have  above  claimed  " ;  and  the  exceptions  pray 
that  the  claim  may  be  dismissed. 

On  the  26th  of  March,  1866,  the  cause  being  upon  the  calendar 
for  trial,  was  called  in  its  order.  The  Attorney  of  the  United 
States  insisted  before  the  Gourt,  that  the  hearing  on  the  exceptions 
to  the  claim  must  be  brought  on  before  the  trial  of  the  issue  raised 
by  the  answer  to  the  libel ;  and  that  the  affirmative  upon  the  alle- 
gations made  in  the  claim  was  cast  upon  the  claimant.  The  coun- 
sel for  the  claimant  controverted  this  position,  and  claimed  that  the 
Attorney  of  the  United  States  should  proceed  to  trial  upon  the 
issue  raised  by  the  answer  to  the  libel,  and  produce  proo&  in  sup- 
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port  of  the  libel,  or  submit  to  a  decree  dismissing  it.  The  Court 
decided  that  no  triable  issue  had  been  framed  on  the  exceptions 
to  the  claim  ;  that  any  issue  which  might  be  framed  on  such  excep- 
tions would  be  an  immaterial  issue ;  that  the  suit  was  one  in  rem, 
prosecuted  solely  against  a  vessel  and  her  appurtenances  under 
seizure,  and  not  a  suit  in  personam  in  any  manner  affecting  per- 
soixally  the  claimant,  or  the  principals  represented  by  him ;  that 
the  Court  possessed  no  authority  or  jurisdiction  over  or  in  respect 
to  the  claimant  or  his  principals,  otherwise  than  through  and  by 
means  of  the  res  itself;  and  that  the  trial  of  the  cause  must  pro- 
ceed on  the  issue  raised  by  the  libel  and  the  answer.  It  was 
accordingly  proceeded  with  upon  that  issue. 

The  counsel  for  the  claimant  then  insisted  that  the  Court,  sitting 
as  a  Court  of  Admiralty,  j^as  incompetent  to  adjudge  the  cause 
and  give  the  relief  prayed  for  in  the  libel,  and  that  the  case  must 
be  tried  by  a  jury,  and  moved  that  a  jury  be  summoned  and  im- 
pannelled  to  try  it.  The  Court  decided  that  the  case  was  one  of 
the  seizure  of  a  vessel  upon  waters  navigable  from  the  sea  by  ves- 
sels of  ten  or  more  tons  burden,  for  the  boeach  of  a  law  of  the 
United  States,  aM  was  a  civil  cause  of  admiralty  and  maritime 
jurisdiction,  and  was  within  the  cognizance  of  this  Court  sitting  as 
a  Court  of  Admiralty,  and  must  be  tried  without  a  jury.  The  ju- 
risdiction of  the  Courts  of  Admiralty  of  the  United  States  in  cases 
like  the  present  is  unquestionable,  and  is  based  upon  constitutional 
and  statutory  authority,  and  settled  by  judicial  decisions  of  long 
standing.  (^Oonstitiition  U.  S.,  Art.B^  Sec.  2 ;  Act  of  September 
24, 1789,  Sec,  9,  1  U.  S.  Stat  at  hirge,  77 ;  Glass  v.  The  Sloop 
Betsey^  3  DailaSy  6 ;  Penhallow  v.  Doane^  Id.  54 ;  The  United 
States  V.  La  Vengeance^  Id,  297;  The  United  States  v.  The 
Schooner  Betsey^  4  Cranch^  443 ;  Whdan  v.  The  United  ^tates^  7 
Cranch^  112  ;  The  United  States  v.  ITie  Schooner  Little  Charles^  1 
Brock.,  347.)  The  four  cases  of  The  Slavers,  (2  Wallace  S.  C. 
iZ.,  350  to  403)  were  all  libels  of  information  filed  in  the  District 
Court  in  Admiralty.  Those  cases  were  all  carried  by  appeal  to  the 
Supreme  Court,  and  in  all  of  them  the  vessels  were  condemned 
and  forfeited  for  violations  of  the  acts  against  the  slave-trade, 
without  any  question  being  raised  by  either  the  Court  or  counsel 
as  to  the  jurisdiction  of  the  District  Court  in  Admiralty. 

The  counsel  for  the  claimant  then  insisted  that  the  libel  must  be 
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dismissed  for  the  reason  that  under  the  third  section  of  the  act  of 
April  20,  1818,  upon  which  the  libel  is  founded,  an  indictment 
and  conviction  of  the  person  or  persons  committing  the  offence 
named  in  that  section  is  a  necessary  prerequisite  to  a  decree  for  the 
forfeiture  of  the  vessel.  It  was  admitted  by  the  Attorney  of  the 
United  States  that  there  had  been  no  such  indictment  or  convic- 
tion. The  thurd  section  of  the  act  of  April  20, 1818  (8  U.  S. 
Stat,  at  LargCy  448),  enacts  ^Hhat  if  any  person  shall,  within  the 
limits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out 
and  arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowingly 
be  concerned  in  the  furnishing,  fitting  out,  or  arming  of  any  ship  or 
vessel,  with  intent  that  such  ship  or  vessel  shall  be  employed  in  the 
service  of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or 
people,  to  cruise  or  commit  hostilities  against  the  subjects,  citizens, 
or  prope;fty  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace,  or  shall  issue 
or  deliver  a  commission  within  the  territory  or  jurisdiction  of  the 
United  States,  for  any  ship  or  vessel,  to  the  intent  that  she  may  be 
employed  as  aforesaid,  every  person  so  offending  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  shall  be  fined'not  more  than  ten 
thousand  dollars,  and  imprisoned  not  more  than  three  years ;  and 
every  such  ship  or  vessel,  with  her  tackle,  apparel,  and  furniture, 
together  with  all  materials,  arms,  ammunition,  and  stores  which 
may  have  been  procured  for  the  building  and  equipment  thereof 
shall  be  forfeited,  one  half  to  the  use  of  the  informer,  and  the  other 
half  to  the  use  of  the  United  States."  The  Court  ruled  that  such 
previous  conviction  or  Indictment  is  not  necessary  under  the  stat- 
ute, and  denied  the  motion  of  the  claimant  to  dismiss  the  libel. 

As  this  question  in  regard  to  the  necessity  of  a  prior  conviction 
of  some  person  upon  an  indictment  for  a  violation  of  the  third 
section  of  the  act  of  1818,  before  a  condemnation  of  the  ofiending 
vessel  can  be  had,  was  much  debated  on  the  trial,  it  is  deemed 
proper  to  state  somewhat  at  length  the  reasons  for  the  decision 
made  by  the  Court  that  such  prior  conviction  is  not  necessary. 
The  counsel  for  the  claimant,  in  summing  up  the  case  before  the 
Court,  afler  the  evidence  had  all  been  put  in,  somewhat  modified 
the  views  he  had  previously  urged  as  to  the  necessity  of  a  prior 
conviction  of  some  person  under  the  act,  and  maintained,  that  un- 
der the  third  section,  the  forfeiture  of  the  vessel  follows  as  a  con- 


THE  CASE  OF  THE  STEAMSHIP  METEOR.  235 

sequence  of  the  completion  of  the  offence  forbidden  by  that  section, 
and  only  as  such  consequence ;  that  before  the  vessel  can  be  for- 
feited, there  must  either  be  an  ascertained  conviction  of  some  per- 
son for  the  commission  of  the  offence  in  question,  or  else  there 
must  t>e,  on  the  trial  of  the  issue  raised  by  the  libel  and  answer, 
satisfactory  evidence  of  the  commission  by  some  person  of  the  per- 
sonal offence ;  and  that  such  person  must  be  some  one  whose  ac- 
tion concerning  the  vessel  can,  from  his  relation  to  the  vessel  or 
its  owners,  be  imputed  to  the  owners  as  their  action. 

The  positions  thus  maintained  by  the  counsel  for  the  claimant 
overlook  the  clearly  marked  distinction  between  a  forfeiture  result- 
ing from  a  seizure  under  the  admiralty  and  maritime  jurisdiction  of. 
the  Courts  of  the  United  States,  and  a  forfeiture  resulting  from  a 
conviction  and  judgment  in  a  court  of  law.  This  clearly  marked 
distinction  is  founded  upon  the  character  of  a  proceeding  in  rem  in 
the  Admiralty.  The  proceeding  in  the  present  case  is  wholly  one 
in  rem^  and  the  character  of  such  a  proceeding  is  nowhere  more 
accurately  defined  than  in  the  opinion  of  Chief  Justice  Marshall, 
in  the  case  of  The  United  States  v.  The  Schooner  Little  Charles 
(1  Brock.  347).  The  vessel  in  that  case  was  seized,  as  forfeited  to 
the  United  States,  for  a  viSlation  of  the  embargo  laws  of  December 
22,  1807,  and  January  9,  1808  (2  U.  S.  Stat  at  Large,  461 
453).  A  libel  was  filed  against  her,  alleging  that  she  departed 
from  a  port  of  the  United  States  to  a  foreign  place,  with  a  cargo  on 
board,  contrary  to  the  provisions  of  the  embargo  laws,  and  that  she 
had  therefore  become  forfeited  to  the  United  States,  and  had  been 
seized  within  the  jurisdiction  of  the  Court,  as  forfeited,  and  it  prayed 
for  a  decree  of  forfeiture.  On  the  trial  of  the  cause,  the  District 
Court  rejected  as  testimony  the  report  and  manifest  of  the  cargo  of 
the  vessel,  signed  by  the  master,  as  incompetent  evidence,  upon 
the  ground  that  the  ex  parte  oath  of  the  master  thereto  could  not 
be  read  as  evidence  in  the  cause,  he  being  no  party  to  it.  On  an 
appeal  taken  by  the  United  States  to  the  Circuit  Court,  an  objec- 
tion was  made  to  the  admissibility  in  evidence  of  the  report  and 
manifest,  with  the  oath  of  the  master,  upon  the  ground  that  the 
case  was  a  criminal  case,  and  that  the  declarations  of  the  master 
could  not  afiect  the  vessel  or  the  owner.  Upon  this  point.  Chief 
Justice  Marshall  says  (page  354)  :  "  The  argument  that  in  crimi- 
nal cases  no  authority  can  be  given,  that  the  character  of  principal 


236  THE  CASE  OF  THE  STEAMSHIP  METEOR. 

and  agent  disappears,  and  the  parties  become  accomplices,  will  not 
be  controverted.  If  this  was  a  prosecution  against  the  owner  per- 
sonally, and  the  confession  of  the  master  was  adduced,  to  prove 
that  he  acted  under  the  authority  of  the  owner,  the  argument  would 
be  entitled  to  great  consideration.  But  this  is  not  a  proceeding 
against  the  owner,  it  is  a  proceeding  against  the  vessel,  for  an  of- 
fence committed  by  the  vessel,  which  is  not  less  an  offence,  and 
does  not  the  less  subject  her  to  forfeiture,  because  it  was  committed 
without  the  authority,  and  against  the  will,  of  the  owner.  It  is 
true,  that  inanimate  matter  can  commit  no  offence.  The  mere 
wood,  iron,  and  sails  of  the  ship  cannot,  of  themselves,  violate  the 
law.  But  this  body  is  animated  and  put  in  action  by  the  crew, 
who  are  guided  by  the  master.  The  vessel  acts  and  speaks  by  the 
master.  She  reports  herself  by  the  master.  It  is,  therefore,  not 
unreasonable  that  the  vessel  should  be  affected  by  this  report.  But 
this  vessel  is  the  property  of  another,  and  his  property,  it  is  said, 
ought  not  to  be  wrested  from  him  by  evidence  which  would  be 
inadmissible  in  an  ordinary  question  concerning  property.  The 
Court  thinks  otherwise.  The  master  is  selected  by  the  owner,  as 
his  agent,  for  the  purpose,  among  others,  of  reporting  the  vessel  on 
her  coming  into  port.  The  report  is  not  a  criminal  act,  but  one 
prescribed  by  law.  It  must  state  truly  the  voyage,  and,  however 
criminal  that  voyage  may  be,  in  reporting  it,  the  master  is  in  the 
precise  line  of  his  duty,  and  in  the  execution  of  an  authority  insep- 
arable from  his  character  as  master.  This  report,  then,  which  is 
in  the  very  terms  prescribed  by  law,  contains,  according  to  the 
mandate  of  the  law,  an  averment  of  the  place  from. which  the  ves- 
sel last  sailed.  This  averment,  then,  the  owner  has  authorized  the 
master  to  make  for  him ;  and  although  he  may  certainly  be  per- 
mitted to  controvert  it,  the  court  deems  it  prima  facie  evidence  of 
the  fact.  Such  evidence  has  often  been  considered  in  the  Supreme 
Court  sufficient  to  warrant  a  forfeiture  in  the  absence  of  that  testi- 
mony which  would  be  in  the  power  of  the  claimant,  if  innocent, 
and  was  so  considered  in  the  case  of  The  Aurora  (7  Cranch^ 
382),"  The  Circuit  Court  reversed  the  decree  of  the  District 
Court,  and  condemned  the  vessel. 

A  proceeding  in  rem  against  a  vessel  or  other  thing  for  a  forfeit- 
ure, because  of  the  violation  of  a  statute  of  the  United  States,  is  an 
entirely  distinct  proceeding  from  a  prosecution  of  a  person  through 
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whose  agency  or  procarement  the  offence  has  heen  committed; 
and  it  is  well  settled  that  no  conviction  of  any  person  for  the  of- 
fence is  necessary  to  warrant  a  condemnation  of  the  res.  This  was 
decided  by  the  Supreme  Court  in  the  case  of  The  Palmyra  (12 
WTiedton^  1).  That  was  a  libel  of  information  against  the  ves- 
sel to  forfeit  her  for  a  piratical  aggression  committed  in  violation  of 
the  acts  of  Congress  of  March  3,  1819,  and  May  15,  1820  (3 
U.  S.  Stat.  otLarffe^  610,  600).  The  District  Court  restored  the 
vessel  without  damages  for  the  capture.  The  Circuit  Court,  on 
appeal,  affirmed  so  much  of  the  decree  as  acquitted  the  vessel,  and 
reversed  so  much  of  it  as  denied  damages,  and  itself  awarded  dam- 
ages. The  United  States  and  the  captors  appealed  to  the  Supreme 
Court,  and  the  objection  was  there  taken  by  the  appellees  that  the 
offenders  were  not  alleged  in  the  libel  to  have  been  convicted, 
upon  any  prosecution  in  personam^  of  the  offence  charged  in  the 
libel,  and  that  there  must  be  a  due  conviction,  upon  a  prosecution 
and  indictment  for  the  offence  in  personam^  averred  and  proved,  in 
order  to  maintain  the  libel  in  rem.  Upon  this  point  Mr.  Justice 
Story,  in  delivering  tlie  opinion  of  the  Court,  says :  "  It  is  well 
known,  that  at  the  common  law,  in  many  cases  of  felonies,  the 
party  forfeited  his  goods  and  chattels  to  the  crown.  The  for- 
feiture did  not,  strictly  speaking^  attach  in  rem  ;  but  it  was  a  part, 
or  at  least  a  consequence,  of  the  judgment  of  conviction.  It  is 
plain  from  this  statement,  that  no  right  to  the  goods  and  chattels 
of  the  felon  could  be  acquired  by  the  crown  by  the  mere  commis- 
sion of  the  offence ;  but  the  right  attached  only  by  the  conviction 
of  the  offender.  The  necessary  result  was,  that  in  every  case 
where  the  crown  sought  to  recover  such  goods  and  chattels,  it  was 
indispensable  to  establish  its  right  by  producing  the  record  of  the 
judgment  of  conviction.  In  the  contemplation  of  the  common 
law,  the  offender's  right  was  not  devested  until  the  conviction. 
But  this  doctrine  never  was  applied  to  seizures  and  forfeitures, 
created  by  statute,  in  rem,  cognizable  on  the  revenue  side  of  the 
exchequer.  The  thing  is  here  primarily  considered  as  the  offend- 
er, or  rather  the  offence  is  attached  primarily  to  the  thing ;  and 
this,  whether  the  offence  be  malum  prohibitum  or  malum  in  se. 
The  same  principle  applies  to  proceedings  in  rem,  on  seizures  in 
the  admiralty.  Many  cases  exist,  where  the  forfeiture  for  acts 
done  attaches  solely  in  rem,  and  there  is  no  accompanying  penalty 
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in  personam.  Mdny  cases  exist,  where  there  is  both  a  forfeiture  in 
rem  and  a  personal  penalty.  But  in  neither  class  of  cases  has  it 
ever  been  decided  that  the  prosecutions  were  dependent  upon  each 
other.  But  the  practice  has  been,  and  ^o  this  Court  understand  the 
law  to  be,  that  the  proceeding  in  rem  stands  independent  of,  and 
wholly  unaffected  by,  any  criminal  proceeding  in  personam.  This 
doctrine  is  deduced  from  a  fair  interpretation  of  the  legislative  in- 
tention apparent  upon  its  enactments.  Both  in  England  and 
America,  the  jurisdiction  over  proceedings  in  rem  is  usually  vest- 
ed in  different  courts  from  those  exercising  criminal  jurisdiction. 
If  the  argument  at  the  bar  were  well  founded,  there  could  never 
be  a  judgment  of  condemnation  pronounced  against  any  vessel 
coming  within  the  prohibitions  of  the  acts  on  which  the  present  li- 
bel is  founded ;  for  thei*e  is  no  act  of  Congress  which  provides  for 
the  personal  punishment  of  offenders  who  commit  '  any  piratical 
aggression,  search,  restraint,  depredation,  or  seizure,'  within  the 
meaning  of  those  acts.  Such  a  construction  of  the  enactments 
which  goes  wholly  to  defeat  their  operation,  and  violates  their 
plain  import,  is  utterly  inadmissible.  In  the  judgment  of  this 
Court,  no  personal  conviction  of  the  offender  is  necessary  to  en- 
force a  forfeiture  in  rem,  in  cases  of  this  nature." 

In  the  case  of  the  embargo  laws,  the  third  section  of  the  act  of 
January  9,  1808  (2  U.  S.  Stat,  at  Large^  454)  provided,  in  ad- 
dition to  the  forfeiture  of  any  vessel  which  should  violate  the  law, 
that  the  master  of  the  vessel  and  all  persons  knowingly  concerned 
in  tlie  prohibited  voyage  should  forfeit  and  pay,  for  every  offence, 
a  sum  not  exceeding  twenty  thousand  dollars  nor  less  than  one 
thousand  dollars,  "  whether  the  vessel  be  seized  and  condemned  or 
not."  In  the  case  of  the  piratical  aggressions,  there  was  no  pro- 
vision made  by  the  statutes  for  the  personal  punishment  of  the  of- 
fenders. But,  as  is  said  by  lilr.  Justice  Story,  in  his  opinion  just 
quoted  in  the  case  of  The  Palmyra^  it  has  never  been  held  that 
the  prosecutions  were  dependent  upon  each  other  in  either  class  of 
cases,  that  is,  whether  the  forfeiture  for  the  act  done  attaches 
solely  in  rem^  without  any  accompanying  penalty  in  personam^  or 
whether  there  is  both  a  forfeiture  in  rem  and  a  personal  penalty 
prescribed  by  the  statute. 

This  doctrine  was  affirmed  by  the  Supreme  Court  in  the  case  of 
The  United  States  v.  The  Brig  Malek  Adhd  (2  Howard,  210), 
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which  was  a  libel  in  rem  against  the  vessel  and  her  cargo  for  a  vio- 
lation of  the  Piracy  Act  of  March  3,  1819  (3  U.  S.  Stat,  at 
Large^  510).  In  that  case  it  was  admitted  at  the  trial,  that  the 
owners  of  the  vessel  never  contemplated  or  authorized  the  piratical 
acts  complained  of,  and  it  was  contended  before  the  Supreme 
Court  that  the  property  was. not  liable  to  condemnation,  because 
the  owners  neither  participated  in  nor  authorized  the  piratical  acts. 
Upon  this  point,  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
Court,  says :  "  The  next  question  is,  whether  the  innocence  of  the 
owners  can  withdraw  the  ship  from  the  penalty  of  confiscation  un- 
der the  act  of  Congress.  Here  again  it  may  be  remarked,  that  the 
act  makes  no  exception  whatsoever,  whether  the  aggression  be 
with  or  without  the  co-operation  of  the  owners.  The  vessel  which 
commits  the  aggression  is  treated  as  l^e  offender,  as  the  guilty  in- 
strument or  thing  to  which  the  forfeiture  attaches,  without  any 
reference  whatsoever  to  the  character  or  conduct  of  the  owner. 
The  vessel  or  boat  (says  the  act  of  Congress)  from  which  such  pi- 
ratical aggression,  &c.,  shall  have  been  first  attempted  or  made, 
shall  be  condemned.  Nor  is  there  anything  new  in  a  provision  of 
this  sort.  It  is  not  an  uncommon  course  in  the  admiralty,  acting 
under  the  law  of  nations,  to  treat  the  vessel,  in  which  or  by 
which,  or  by  the  master  or  crew  thereof,  a  wrong  or  oflfence  has 
been  done,  as  the  offender,  without  any  regard  whatsoever  to  the 
personal  misconduct  or  responsibility  of  the  owner  thereof.  And 
this  is  done  from  the  necessity  of  the  case,  as  the  only  adequate 
means  of  suppressing  the  offence  or  wrong,  or  insuring  an  indem- 
nity to  the  injured  party.  The  doctrine  also  is  familiarly  appUed 
to  cases  of  smuggling  and  other  misconduct  under  our  revenue 
laws,  and  has  been  applied  to  other  kindred  .cases,  such  as  cases 
arising  on  embargo  and  non-intercourse  acts.  In  short,  the  acts  of 
the  master  ^nd  crew.  In  cases  of  this  sort,  bind  the  interest  of  the 
owner  of  the  ship,  whether  he  be  innocent  or  guilty ;  and  he  im- 
pliedly submits  to  whatever  the  law  denounces  as  a  forfeiture  at- 
tached to  the  ship  by  reason  of  their  unlawful  or  wanton  wrongs." 
The  Judge  then  cites,  as  authority  for  these  positions,  the  cases  of 
The  United  States  v.  The  Schooner  Little  Charles  and  jThe  PaU 
myra^  and  adds :  "  The  same  doctrine  has  been  fully  recognized  in 
the  High  Court  of  Admimlty  in  England,  as  is  sufficiently  appar- 
ent from  the   Vrow  Judith  (1  Bob.  R.  150)  ;  the  Adonis  (5  Bob. 
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U.  256)  ;  the  Mar9  (6  Roh.  R.  87) ,  and  indeed  in  many  other 
cases  where  the  owner  of  the  ship  has  been  held  boand  by  the 
acts  of  the  master,  whether  he  was  ignorant  thereof  or  not.  The 
ship  is  also,  by  the  general  maritime  law,  held  responsible  for  the 
torts  and  misconduct  of  the  master  and  crew  thereof,  whether  aris- 
ing from  negligence  or  a  wilful  disregard  of  duty ;  as,  for  example, 
in  cases  of  collision  and  other  wrongs  done  upon  the  high  seas  or 
elsewhere  within  the  admiralty  and  maritime  jurisdiction,  upon 
the  general  policy  of  that  law,  which  looks  to  the  instrument  itself, 
used  as  the  means  of  the  mischief,  as  the  best  and  surest  pledge 
for  the  compensation  and  indemnity  to  the  injured  party.  The  act 
of  Congress  has  therefore  done  nothing  more  on  this  point  than  to 
affirm  and  enforce  the  general  principles  of  the  maritime  law  and 
of  the  law  of  nations." 

The  conclusion  drawn  from  these  authorities  is,  that  under  the 
third  section  of  the  act  of  1818,  under  which  the  libel  in  this  case 
is  filed,  it  is  only  necessary,  in  order  to  secure  a  condemnation  of 
the  vessel,  for  the  libellants  to  show  that  the  vessel  has  been  fitted 
out  and  armed,  or  been  attempted  to  be  fitted  out  and  armed,  or 
been  furnished,  fitted  out,  or  armed,  with  the  intent  on  the  part  of 
any  person  fitting  out,  and  arming  her,  or  attempting  to  fit  out  and 
arm  her,  or  procuring  her  to  be  fitted  out  and  armed,  or  knowing- 
ly concerned  in  the  furnishing,  fitting  out,  or  arming  of  her,  that 
she  should  be  employed  in  the  service  of  any  foreign  state,  or  of 
any  people,  to  cruise  or  commit  hostilites  against  the  subjects,  citi- 
zens, or  property  of  any  foreign  prince  or  state,  or  of  any  people 
with  whom  the  United  States  are  at  peace ;  that  it  is  not  necessary 
for  the  libellants  to  prove  the  individuality  or  identity  of  such  per- 
son, any  further  than  to  prove  that  the  prohibited  acts  were  done 
by  some  person ;  that  it  is  not  at  all  necessary  for  the  libellants  to 
show  that  the  owner  of  the  vessel  or  his  authorized  agent  was  con- 
cerned in  the  commission  of  the  prohibited  acts ;  but  the  law  impos- 
es upon  the  owner  the  necessity  of  withholding  his  property  from 
being  made  by  any  person  the  instrument  of  violating  the  law ; 
and  that,  if  the  law  has  been  violated,  the  vessel  may  be  forfeited 
if  the  prohibited  acts  have  been  committed  by  any  person,  whether 
the  owner  was  concerned  in  the  violation  of  the  law  or  not. 

The  evidence  given  on  the  trial  was  voluminous,  but  was  wholly 
confined  to  testimony  put  in  on  the  part  of  the  libellants,  no  evi- 
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dence  having  been  given  on  the  part  of  the  claimant  or  his  prin- 
cipals. 

After  the  testimony  had  all  been  put  in  and  the  summing  up  had 
been  concluded,  the  libellants,  on  due  previous  notice,  moved  the 
court  to  amend  the  amended  libel  filed  January  24,  1866,  bj 
inserting  at  the  end  of  the  fifth  count  the  following  additional 
counts,  namely:   *^ Sixth.  —  That  the   said   steamship  or  vessel 
Meteor  has,  on  the  23d  day  of  January,  1866,  within  the  limits  of 
the  United  States,  to  wit,  at  the  Southern  District  of  New  York 
aforesaid,  been  furnished,  fitted  out,  or  armed  by  certain  persons  to 
the  said  attorney  unknown,  with  intent  that  such  ship  or  vessel 
shall  be  employed  in  the  service  of  a  foreign  state,  to  wit,  the  ser- 
vice of  the  Republic  of  Chile,  to  cruise  or  commit  hostilities  against 
the  subjects,  citizens,  or  property  of  the  government  of  her  Maj- 
esty the  Queen  of  Spain,  with  whom  the  United  States  then  were 
and  now  are  at  peace.     Seventh.  —  That  certain  persons  to  the 
said  attorney  unknown  were,  on  or  before  the  22d  day  of  January, 
1866,  within  the  limits  of  the  United  States,  to  wit,  at  the  South- 
em  District  of  New  York  aforesaid,  knowingly  concerned  in  the 
furnishing,  fitting  out,  or  arming  of  the  steamship  or  vessel  Meteor, 
with  intent  that  such  ship  or  vessel  shall  be  employed  in  the  ser- 
vice of  a  foreign  state,  to  wit,  the  service  of  the  Republic  of  Chile, 
to  cruise  or  commit  hostilities  against  the  subjects,  citizens,  or  prop- 
erty of  the  aforesaid  government  of  Spain,  with  which  the  United 
States  then  were  and  now  are  at  peace  as  aforesaid  " ;  and  also  by 
changing  the  numbering  of  the  last  count  in  the  amended  libel  on 
file  firom  "  sixth  "  to  *'  eighth."     The  counsel  for  the  claimant  ob- 
jected to  the  granting  of  the  motion  to  amend  at  that  stage  of  the 
trial,  as  unprecedented.     The  necessity  for  the  proposed  amend- 
ments, as  urged  by  the  counsel  for  the  libellants  was,  that  the  first 
count  of  the  amended  hbel  averred  no  offence  within  the  act  of 
1818  ;  that  the  second  count  was  a  count  for  fitting  out  and  arm- 
ing the  vessel ;  and  that  the  third,  fourth,  and  fifth  counts,  which 
severally,  averred  that  the  vessel  had  been  fitted  out,  and  that  she 
had  been  attempted  to  be  fitted  out,  and  that  certain  persons  had 
been  knowingly  concerned  in  furnishing  her  and  fitting  her  out,, 
all  of  them  averred  an  intent  that  she  should  be  employed  ^^  in  the 
service  of  some  persons  to  the  said  attorney  unknown,"  to  commit 
hostilities  against  the  subjects,  citizens,  and  property  of  the  govem- 
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ernment  of  Spain,  and  did  not  any  of  them  aver,  in  the  language 
of  the  third  section  of  the  act  of  1818,  an  intent  that  the  vessel 
should  be  employed  in  the  service  of  some  foreign  prince  or  state, 
or  of  some  colony,  district,  or  people.  The  question  as  to  allowing 
these  proposed  amendments  to  be  made  was  held  open  for  consid- 
eration. 

Courts  of  admiralty  are  little  trammelled  by  a  regard  for  mere 
technicalities,  substantial  justice  without  unnecessary  delay  or  ex- 
pense being  the  object  which  they  keep  in  view.  Accordingly, 
they  acknowledge  no  limits  to  their  right  to  allow  amendments 
when  conducive  to  this  end,  in  eveiy  stage  of  a  cause,  and  not  only 
in  the  court  of  original  jurisdiction  but  in  all  appellate  courts,  and 
not  only  in  matters  of  form  but  in  matters  of  substance.  (^Conk- 
ling's  Treatise^  Zd  ec?.,  page  562.)  In  the  case  of  The  Edward 
(1  Wheaton^  261),  which  was  an  information  against  a  vessel  for 
the  violation  of  one  of  the  embargo  acts,  the  District  Court  having 
condemned  the  vessel,  the  Circuit  Court,  on  appeal,  allowed  the 
Ubel  to  be  amended  by  inserting  an  averment  naming  the  particu- 
lar foreign  interdicted  port  to  which  the  vessel  was  destined.  The 
case  was  then  taken  to  the  Supreme  Court,  and  Mr.  Justice  Wash- 
ington, delivering  the  opinion  of  that  Court,  says :  "  It  is  contended 
for  the  claimant,  that  the  Circuit  Court  has  only  appellate  juris- 
diction in  cases  of  this  nature,  and  that  to  allow  the  introduction  of 
a  new  allegation  would  be  in  fact  to  originate  the  cause  in  the  Cir- 
cuit Court.  This  question  appears  to  be  fully  decided  by  the 
cases  of  the  Caroline  and  Emily  determined  in  this  Court.  These 
were  informations  in  rem  under  the  Slave-trade  Act,  and  the  opin- 
ion of  the  Court  was  that  the  evidence  was  sufficient  to  show  a 
breach  of  the  law,  but  that  the  informations  were  not  sufficiently 
certain  to  authorize  a  decree.  The  sentence  of  the  Circuit  Court 
was  therefore  reversed,  and  the  cause  remanded  to  that  Court  with 
directions  to  allow  the  informations  to  be  amended."  In  the  case 
of  The  Marianna  Flora  (11  Wheaton^  1),  which  was  a  libel 
founded  on  an  act  of  Congress,  against  a  Portuguese  vessel,  for  an 
alleged  piratical  aggression  on  the  Alligator,  a  United  States  armed 
vessel,  the  District  Court  ordered  restitution  with  damages.  The 
Circuit  Court,  on  appeal,  allowed  the  libellants  to  file  a  new  count 
or  allegation,  in  which  the  aggression  was  stated  to  be  hostile,  and 
with  intent  to  sink  and  destroy  the  Alligator,  and  in  violation  of 
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the  law  of  nations,  and  reversed  the  decree  for  damages,  the  libel- 
lants  consenting  to  the  decree  for  restitution.  On  appeal  to  the 
Supreme  Court,  Mr.  Justice  Story,  delivering  the  opinion  of  that 
Court,  says:  "An  objection,  which  is  prelirainaiy  in  its  nature, 
has  been  taken  to  the  admissibility  of  this  new  count  to  the  libel, 
filed  in  the  Circuit  Court,  upon  the  ground  that  the  original  sub- 
j  ect-matter  was  exclusively  cognizable  in  the  District  Court,  and  to 
allow  this  amendment  would  be  to  institute  an  original  and  not  an 
appellate  inquiry  in  the  Circuit  Court.  But  the  objection  itself  is 
founded  on  a  mistaken  view  of  the  rights  and  authorities  of  appel- 
late courts  of  admiralty.  It  is  the  common  usage  and  admitted 
doctrine  of  such  Courts  to  permit  the  parties,  upon  the  appeal,  to 
introduce  new  allegations  and  new  proofs,  non  allegata  aUegare^  et 
non  probata  prohare.  The  courts  of  the  United  States,  in  the  ex- 
ercise of  appellate  jurisdiction  in  admiralty  causes,  are,  by  law, 
authorized  to  proceed  according  to  the  course  of  proceedings  in 
admiralty  courts.  It  has  been  the  constant  habit  of  the  Circuit 
Courts  to  allow  amendments  of  this  nature  in  cases  where  public 
justice  and  the  substantial  merits  required  them ;  and  this  practice 
has  not  only  been  incidentally  sanctioned  in  this  Court,  but  on 
various  occasions,  in  the  exercise  of  its  own  final  appellate  jurisdic- 
tion, it  has  remanded  causes  to  the  Circuit  Court,  with  directions 
to  allow  new  counts  to  be  filed."  It  is  well  settled  in  the  practice 
of  the  Courts  of  Admiralty  of  the  United  States,  that  where,  on  the 
evidence,  the  merits  are  clearly  with  the  libellant,  but  the  libel  is 
defective,  it  will  not  be  dismissed,  but  the  party  will  be  allowed  to 
assert  his  rights  in  a  new  allegation.  (2%e  Adeline,  9  Cranch^ 
244;  The  Palmyra,  12  WheaUm,  1.)  A  new  re%  or  subject  of 
controversy  cannot  be  introduced  under  such  privilege  of  amend- 
ment, but  the  court  will  *not  permit  substantial  justice  to  fail  in 
respect  to  the  matter  which  is  the  subject  of  the  action,  by  reason 
of  defects  or  informalities  in  the  libel.  The  foundation  of  this 
power  of  allowing  amendments  is  the  32d  section  of  the  Judiciary 
Act  of  1789  (1  U.  S.  Stat,  at  Large,  91) ;  and  by  Rule  24  of  the 
Rules  of  Practice  for  the  Courts  of  the  United  States  in  Admiralty 
and  Maritime  Jurisdiction,  on  the  Instance  side  of  the  Court,  pre- 
scribed by  the  Supreme  Court  at  the  December  Term,  1844,  in 
pursuance  of  the  act  of  August  23,  1842,  it  is  provided  as  follows : 
^'  In  all  informations  and  libels,  in  causes  of  admiralty  and  mari- 
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time  jarisdiction,  amendments  in  matter  of  form  may  be  made  at 
any  time,  on  motion  to  the  Court,  as  of  course.  And  new  counts 
may  be  filed,  and  amendments  in  matter  of  substance  may  be  made, 
upon  motion,  at  any  time  before  the  final  decree,  upon  such  terms 
as  the  Court  shall  impose."  The  same  power  of  amending  infor- 
mations in  any  stage  of  the  cause  is  given  by  Rule  186  of  this 
Court. 

In  the  present  case,  the  court  is  of  opinion  that  the  proposed 
amendments  will  not  introduce  any  new  res  or  subject  of  litigation, 
and  that  public  justice  and  the  substantial  merits  of  the  controversy 
require  their  allowance,  and  without  the  imposition  by  the  court 
of  any  terms  on  the  libellants.  The  amendments  are,  accordingly, 
allowed  to  be  made,  with  like  effect  as  if  they  had  been  contained 
in  the  amended  libel  when  it  was  filed,  and  the  libellants  are  at 
liberty  to  enter  an  order  of  amendment  to  that  effect.  If  any  pre- 
judice to  the  claimant  could  arise  from  the  allowance  of  these 
amendments,  or  if  it  were  alleged  tliat  he  could  thereunder  aver  or 
prove  matters  of  defei^ce  which  he  could  not  or  did  not  adduce  on 
the  trial,  the  Court  would  take  care  to  guard  him  from  any  such 
prejudice.  But  no  such  objection  arises,  especially  in  view  of  the 
fitct  that  the  claimant  put  in  no  testimony  in  defence  on  the  trial. 

On  the  merits,  the  sole  question  for  determination  in  this  case 
is,  whether  the  averments  of  the  libel,  as  thus  amended,  are  sup- 
ported by  the  testimony,  and  whether  any  offence  prohibited  by 
the  third  section  of  the  act  of  April  20,  1818,  was  committed  prior 
to  the  filing  of  the  libel,  so  as  to  require  the  forfeiture  of  the  ves- 
sel, her  tackle,  &c.  The  offences  set  out  in  the  section  must  have 
been  committed  within  the  Umits  of  the  United  States,  and  are 
properly  classified  thus :  First  —  The  fitting  out  and  arming  by 
any  person  of  any  vessel,  with  the  intenl  on  the  part  of  such  per- 
son, that  she  shall  be  employed  in  the  service  of  any  foreign  state, 
or  of  any  people,  to  cruise  or  commit  hostilities  against  the  subjects, 
citizens  or  property  of  any  foreign  prince  or  state,  or  of  any  people, 
with  whom  the  United  States  are  at  peace.  Second.  —  The  at- 
tempting by  any  person  to  fit  out  and  arm  any  vessel  with  the  like 
intent.  Third,  —  The  procuring  by  any  person  to  be  fitted  out 
and  armed,  any  vessel  with  the  like  intent.  Fourth.  —  The  being 
knowingly  concerned  by  any  person  in  the  furnishing  of  any  vessel 
with  the  like  intent.    Fifth,  —  The  being  knowingly  concerned  by 
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any  person  in  the  fitting  out  of  any  vessel  with  the  like  intent. 
Sixth,  —  The  being  knowingly  concerned  by  any  person  in  the 
arming  of  any  vessel  with  the  like  intent.  Seventh.  —  The  issuing 
or  delivering  by  any  person  of  a  commission,  within  the  territory 
or  jurisdiction  of  the  United  States,  for  any  ship  or  vessel,  to  the 
intent  that  she  may  be  employed  as  aforesaid.  If  any  one  of  these 
offences  has  been  committed,  the  vessel  in  respect  to  which  it  is 
committed,  is,  with  her  tackle,  &c.  to  be  forfeited. 

It  was  strenuously  urged  by  the  counsel  for  the  claimant,  on  the 
hearing,  that  the  only  crime  created  by  the  third  section  of  the  act 
of  1818  is  the  crime  of  fitting  out  and  arming  a  vessel  with  the 
intent  named  in  the  statute ;  and  that,  although  the  attempt  to 
commit  that  crime,  or  the  procuring  that  crime  to  be  committed, 
or  the  being  knowingly  concerned  in  committing  that  crime,  is 
punishable  under  the  statute,  yet  the  body  of  the  crime  is  the 
fitting  out  and  arming,  and  nothing  short  of  that  is  punishable 
under  the  statute,  either  against  the  wrong-doer  personally,  or 
against  the  offending  re%;  and  the  interpretation  sought  to  be 
put  by  the  counsel  upon  these  words  of  the  statute,  "  or  shall 
knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming  of 
any  ship  or  vessel,  with  intent,"  &c.  is,  that  it  is  not  necessary  to 
the  criminality  of  the  individual  that  he  should  have  performed 
every  part  of  the  crime,  but  it  is  enough  if  he  was  knowingly  con- 
cerned in  any  one  step  in  the  chain  of  conduct  which  completed 
the  criminality,  or  would  have  completed  it  if  carried  out,  but  still 
the  crime  must  be  the  crime  of  fitting  out  and  arming,  either  com- 
pleted or  attempted.  But  the  Court  cannot  adopt  this  interpreta- 
tion of  the  statute.  The  mischief  against  which  the  statute  intend- 
ed to  guard  was  not  merely  preventing  the  departure  from  the 
United  States  of  an  armed  vessel,  but  the  departure  of  any  vessel 
intended  to  be  employed  in  the  service  of  any  foreign  power,  to 
cruise  or  commit  hostiUties  against  any  other  foreign  power  with 
whom  the  United  States  are  at  peace.  The  neutrality  of  the  gov- 
ernment of  the  United  States,  in  a  war  between  two  foreign 
powers,  would  be  violated  quite  as  much  by  allowing  the  departure 
from  its  ports  of  an  unarmed  vessel  with  the  clear  intent  to  cruise 
or  commit  hostililies  against  one  of  the  belligerents,  as  it  would  be 
by  permitting  the  departure  from  its  ports  of  an  armed  vessel  with 
such  intent.     If  the  intent  to  cruise  or  commit  hostilities  exists 
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when  the  vessel  departs,  and  the  vessel  is  one  adapted  to  the  par- 
pose,  the  subsequent  arming  is  a  very  easy  matter.  The  facility 
with  which  this  can  be  done  was  made  manifest  in  the  case  of  the 
Shenandoah  and  other  vessels  which,  during  the  late  rebellion,  left 
England  unarmed,  but  with  the  full  intent  on  the  part  of  those 
who  sent  them  forth  that  they  should  be  used  to  cruise  and  com- 
mit hostilities  against  the  United  States,  and  were  subsequently 
armed  in  neutral  waters.  It  would  be  a  very  forced  interpretation 
of  the  statute  to  say  that  it  was  not  an  offence  against  it  to  know- 
ingly fit  out  a  vessel  with  everything  necessary  to  make  her  an  ef- 
fective cruiser,  except  her  arms,  and  with  the  intent  that  she 
should  become  such  a  cruiser,  because  it  could  not  be  shown  that 
there  was  any  intent  that  she  should  be  armed  within  the  United 
States.  The  evil  consequences  which  would  flow  from  inter- 
preting the  statute  to  mean  that  the  crime  must  include  the  arm- 
ing of  the  vessel  within  the  United  States,  become  especially 
apparent  in  reference  to  that  part  of  the  third  section  which  foi4>ids 
the  issuing  or  delivering  a  commission,  within  the  territory  or  ju- 
risdiction of  the  United  States,  for  any  ship  or  vessel,  to  the  intent 
that  she  may  be  employed  for  the  purpose  named  in  the  section. 
Under  such  an  interpretation  of  the  statute,  it  would  be  no  offence 
to  issue  or  deliver  a  commission  within  the  United  States  for  any 
vessel,  unless  such  vessel  were  actually  armed  at  the  time,  or  per- 
haps were  intended  to  be  armed  prior  to  her  departure  from  the 
United  States ;  and  it  would  be  no  offence  to  issue  a  commission 
within  the  United  States  for  a  vessel  fitted  and  equipped  to  cruise 
or  commit  hostilities,  and  intended  to  cruise  and  commit  hosfilities, 
so  long  as  such  vessel  was  not  armed  at  the  time,  and  was  not  in- 
tended to  be  armed  within  the  United  States,  although  it  could  be 
shown  that  a  clear  intent  existed,  on  the  part  of  the  person  issuing 
or  delivering  the  commission,  that  the  vessel  should  receive  her 
armament  the  moment  she  should  be  beyond  the  jurisdiction  of  the 
United  States. 

The  Court  cannot  give  any  such  construction  to  the  statute. 
Such  a  construction  was  repudiated  by  the  Supreme  Court  in  the 
case  of  The  United  StcUes  v.  Quincy  (6  Peters^  445).  That  was 
an  indictment  founded  on  the  same  section  of  the  act  of  1818  on 
which  the  libel  in  the  present  case  is  based.  It  came  before  the 
Supreme  Court  on  a  certificate  of  a  division  of  opinion  from  the 
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Judges  of  the  Circuit  Court  for  the  District  of  Maryland.     The 
division  of  opinion  arose  on  two  counts  of  the  indictment,  and  on 
the  evidence  given  in  reference  to  the  matters  in  those  counts. 
Those  counts  were  alike  in  substance,  and  averred  that  the  defend- 
ant, within  the  limits  of  the  United  States,  was  knowingly  con- 
cerned in  the  fitting  ovt  of  a  vessel,  called  the  Bolivar,  with  intent 
that  such  vessel  should  be  employed  in  the  service  of  the  United 
Provinces  of  Rio  de  la  Plata,  to  commit  hostilities  against  the  sub- 
jects of  the  Emperor  of  Brazil,  with  whom  the  United  States  were 
at  peace.     There  was  no  averment  in  either  of  the  counts  that  the 
vessel  was  armed  or  was  intended  to  be  armed.     On  the  trial  be- 
fore the  Circuit  Court  evidence  was  given  of  the  repairing  and  fit- 
ting out  pf  the  vessel,  under  the  superintendence  of  the  defendant, 
at  Baltimore.     It  was  contended  before  the  Supreme  Court  by  Mr. 
Wirt,  on  the  part  of  the  defendant,  that  the  only  mischief  which  the 
act  of  1818  was  intended  to  remedy  was  the  arming  and  equipping 
of  vessels  in  our  ports,  and  the  sending  them  forth  in  warlike  array, 
to  cruise  and  commit  hostilities  on  foreign  nations  with  which  we 
were  al^peace,  and  that  the  act  was  not  intended  to  reach  a  vessel 
whose  equipments  were  so  equivocal  as  to  be  applicable  either  to 
commerce  or  war ;  that  the  statute,  being  a  penal  statute,  should 
be  interpreted  strictly ;  that  the   third  section  of  the  statute  re- 
quired that  the  vessel  should  be  completely  fitted  out  and  armed  in 
our  own  ports,  and  be  there  put  in  a  condition  to  commit  hostilities 
immediately;  that  in  order  to  convict  any  person  of  an  attempt 
under  the  section,  it  must  be  shown  that  his  object  was  to  fit  out 
and  arm  completely,  and  to  place  the  vessel  in  all  respects  in  a 
state  for  immediate  hostilities ;  that  in  order  to  be  guilty  of  a  pro-^ 
curemefd  under  the  section,  the  charge  must  not  be  that  the  ac- 
cused procured  the  vessel  to  be  fitted  out  merely,  but  that  he  pro- 
cured her  to  be  fitted  out,  and  armed ;  that  with  respect  to  that 
part  of  the  section  which  speaks  of  persons  knowingly  concerned  in 
the  furnishing,  fitting  out,  or  arming  of  a  vessel,  the  participation  of 
those  persons  is  of  an  accessorial  character ;  that  there  is  under  the 
statute  a  principal  in  the  offence  and  an  accessory ;  that  the  of- 
fence must  have  been  committed,  that  is,  there  must  have  been  a 
fitting  out  and  arming,  or  an  attempt  to  fit  out  and  arm,  or  the 
principal  actor  has  been  guilty  of  no  offence ;  that  it  could  not  have 
been  intended  to  punish  the  secondary  or  accessorial  actor,  if  the 
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"principal  actor  has  not  been  guilty  of  an  offence  ;  that  this  conse- 
quence would  follow,  if  any  one  had  knowingly  furnished  articles 
to  the  vessel  to  be  used  for  that  purpose,  and  yet  if,  before  the  com- 
plete fitting  out  and  arming  had  been  accomplished,  the  vessel  had 
been  seized  and  this  consummation  prevented,  the  prime  actor  thus 
not  being  indictable  under  the  law ;  that  thus  a  part  of  a  transac- 
tion would  become  a  crime  in  one  citizen  while  the  whole  of  it 
would  not  be  a  crime  in  another ;  and  that  if  the  fitting  out  per  se 
is,  under  the  third  section,  a  crime,  without  arming,  the  copulative 
and  would  have  found  no  place  in  the  section,  and  the  language  of 
the  law  would  have  been  "  fit  out  or  arm  "  and  "  attempt  to  fit  out 
or    arm."     The  Supreme   Court  unanimously  overruled   these 
views.     Mr.  Justice  Thompson,  delivering  its  opinion,  after  stat- 
ing the  prayers  upon  which  the  opinions  of  the  Judges  of  the 
Court  below  were  opposed,  says  (page  464) :  '*  The  instruction 
which  ought  to  be  given  to  the  jury  under  these  prayers  involves 
the  construction  of  the  act  of  Congress  touching  the   extent  to 
which  the  preparation  of  the  vessel  for  cruising  or  committing  hos- 
tilities must  be  carried  before  she  leaves  the  limits  of  the  •United 
States,  in  order  to  bring  the  case  within  the  act.     On  the  part  of 
the  defendant,  it  is  contended,  that  the  vessel  must  be  fitted  out 
and  armed,  if  not  complete,  so  far  at  least  as  to  be  prepared  for 
war,  or  in  a  condition  to  commit  hostilities.     We  do  not  think  this 
is  the  true  construction  of  the  act.     It  has  been  argued  that  al- 
though the  offence  created  by  the  act  is  a  misdemeanor,  and  there 
cannot,  legally  speaking,  be  principal  and  accessory,  yet  the  act 
evidently  contemplates  two  distinct  classes  of  offenders,  —  the  prin- 
cipal actors,  who  are  directly  engaged  in  preparing  the  vessel,  and 
another  class  who,  though  not  the  chief  actors,  are  in  some  way 
concerned  in  the  preparation.     The  act  in  this  respect  may  not  be 
drawn  with  very  great  perspicuity.     But  should  the  view  taken  of 
it  by  the  defendant's  counsel  be  deemed  correct  (which^  however, 
we  do  not  admit),  it  is  not  perceived  how  it  can  affect  the  present 
case.     For  the  indictment  according  to  this  construction,  places 
the  defendant  in  the  secondary  class  of  offenders.     He  is  only 
charged  with  being  knowingly  concerned  in  the  fitting  out  the  ves- 
sel, with  intent  that  she  should  be  employed,  &c.     To  bring  him 
within  the  words  of  the  act,  it  is  not  necessary  to  charge  him  with 
being  concerned  in  fitting  out  and  arming.     The  words  of  the  act 
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are,  fitting  out  or  arming.  Either  will  constitute  the  offence. 
Bat  it  is  said  such  fitting  out  must  be  of  a  vessel  armed,  and  in  a 
condition  to  commit  hostilities,  otherwise  the  minor  actor  may  be 
guilty  when  the  greater  would  not,  for  as  to  the  latter  there  must 
be  a  fitting  out  and  arming,  in  order  to  bring  him  within  the  law. 
If  this  construction  of  the  act  be  well  founded,  the  indictment 
ought  to  charge  that  the  defendant  was  concerned  in  fitting  out 
the  Bolivar,  heing  a  vessel  fitted  out  and  armed^  &c.  But  this,  we 
apprehend,  is  not  required.  It  would  be  going  beyond  the  plain 
meaning*  of  the  words  used  in  defining  the  offence.  It  is  sufficient 
if  the  indictment  charges  the  offence  in  the  words  of  the  act ;  and 
it  cannot  be  necessary  to  prove  what  is  not  charged.  It  is  true, 
that  with  respect  to  those  who  have  been  denominated  at  the  bar 
the  chief  actors,  the  law  would  seem  to  make  it  necessary  that  they 
should  be  charged  with  fitting  out  and  arming.  These  words  may 
require  that  both  should  concur,  and  the  vessel  be  put  in  a 
condition  to  commit  hostilities,  in  order  to  bring  her  within  the 
law.  But  an  attempt  to  fit  out  and  arm  is  made  an  offence.  This 
is  certainly  doing  something  short  of  a  complete  fitting  out  and 
arming.  To  attempt  to  do  an  act  does  not,  either  in  law  or  in 
common  parlance,  imply  a  completion  of  the  act,  or  any  definite 
progress  towards  it.  Any  effort  or  endeavor  to  effect  it  will  satis- 
fy the  terms  of  the  law.  This  varied  phraseology  in  the  law  was 
probably  employed  with  a  view  to  embrace  all  persons  of  every  de- 
scription who  might  be  engaged,  directly  or  indirectly,  in  prepar- 
ing vessels  with  intent  that  they  should  be  employed  in  committing 
hostilities  against  any  powers  with  whom  the  United  States  were 
at  peace.  Different  degrees  of  criminality  will  necessarily  attach 
to  persons  thus  engaged.  Hence  the  great  latitude  given  to  the 
courts  in  affixing  the  punishment,  viz.  a  fine  not  more  than  ten 
thousand  dollars,  and  imprisonment  not  more  than  three  years. 
We  are  accordingly  of  opinion,  that  it  is  not  necessary  that  the 
jury  should  believe  or  find  that  the  Bolivar,  when  she  left  Balti- 
more, and  when  she  arrived  at  St.  Thomas,  and  during  the  voyage 
firom  Baltimore  to  St  Thomas,  was  armed,  or  in  a  condition  to 
commit  hostilities,  in  order  to  find  the  defendant  guilty  of  the  of- 
fence charged  in  the  indictment." 

In  view  of  this  decision,  it  must  be  regarded  as  the  settled  inter- 
pretation of  the  third  section  of  the  act  of  1818,  that  that  section 
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applies  to  every  person  who  is  engaged  within  the  United  States, 
directly  or  indirectly,  in  preparing  a  vessel  with  the  intent  that  she 
shall  be  employed  in  committing  hostilities  against  any  power  with 
which  the  United  States  are  at  peace,  and  to  every  snch  vessel, 
whether  such  vessel  be  armed  in  the  United  States  or  not,  or  be 
intended  to  be  armed  in  the  United  States  or  not. 

Having  determined  the  true  interpretation  of  the  section  of  the 
statute  on  which  the  libel  in  the  present  case  is  founded,  the  next 
inquiry  is,  as  to  whether  any  of  the  offences  prohibited  by  that  sec- 
tion have  been  committed  ;  and,  as  it  is  not  claimed  that  the  Me- 
teor was  armed  within  the  United  States,  or  was  intended  to  be 
armed  within  the  United  States,  the  inquiry  may  be  limited  to  the 
question  as  to  whether  any  person  was  knowingly  concerned  in 
furnishing  or  fitting  out  the  Meteor  with  intent  that  she  should  be 
employed  in  the  service  of  the  government  of  Chile,  to  cruise  or 
commit  hostilities  against  the  subjects  or  property  of  the  Queen 
of  Spain,  the  United  States  being  at  the  time  at  peace  with  the 
Queen  of  Spain. 

The  libellants  put  in  evidence  a  certificate  made  by  the  Secre- 
tary of  State  of  the  United  States  under  his  hand  and  the  seal 
of  the  Department  of  State,  dated  the  29th  of  March,  1866,  certify- 
ing ^^that  it  appears,  from  authentic  oflicial  information  on  file  in 
this  Department,  that  a  state  of  war  has  existed  between  Spain  and 
the  Republic  of  Chile,  from  the  25th  of  September,  1865,  up  to  the 
present  time ;  that  the  United  States  are,  and  have  been,  during 
the  same  period,  at  peace  with  both  the  aforesaid  nations ;  and  that 
Stephen  Rogers  was  recognized  as  consul,  ad  interim^  of  the  Re-' 
public  of  Chile,  for  the  port  of  New  York  and  its  dependencies, 
from  the  13th  of  October,  1864,  to  February  12,  1866,  when  his 
exeqiiatur  was  revoked."  The  libellants  also  put  in  evidence  a  cer- 
tificate made  by  the  Secretary  of  State  of  the  United  States,  under 
his  hand  and  the  seal  of  the  Department  of  State,  dated  March  31, 
1866,  embodying  the  translation  of  a  document  officially  communi- 
cated to,  and  then  on  file  in  that  Department,  being  the  promulga- 
tion by  the  government  of  Chile,  at  Santiago,  on  the  25th  of  Septem- 
ber, 1865,  of  the  declaration  of  war  between  the  Republic  of  Chile 
and  the  government  of  Spain.  The  counsel  for  the  claimant  ob- 
jected to  the  admissibility  in  evidence  of  these  certificates,  upon  the 
ground  that  they  were  not  made  evidence  by  any  statute,  and  were 
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not  competent  evidence  of  the  existence  of  the  facts  stated  in  them. 
The  Court  overruled  the  objection.  There  can  be  no  doubt  as  to 
the  competency  of  the  testimony.  By  section  5  of  the  act  of  Sep- 
tember 15, 1789  (1  U,  S,  Stat  at  Large^  69),  it  is  provided  that  all 
copies  of  records  and  papers  in  t^e  office  of  the  Secretary  of  State, 
authenticated  under  the  seal  of  office  of  the  Department,  shall  be 
evidence  equally  as  the  original  record  or  paper.  It  is  laid  down 
in  1  OreenUixf^s  Evidence  (^section  479),  that  the  certificate  of  the 
Secretary  of  State  of  the  United  States  is  evidence  that  a  particu- 
lar person  has  been  recognized  as  a  foreign  minister.  In  Bingham 
V.  Cabot  (3  Dallas^  19),  it  was  held  that  a  certified  copy,  under 
the  hand  and* seal  of  the  Secretary  of  State  of  the  United  States, 
of  the  letters  of  the  Agent  of  Congress  resident  abroad,  addressed 
to  that  body,  relative  to  the  business  of  his  trust,  and  of  the  offi- 
cial order  of  a  foreign  colonial  governor  concerning  the  sale  and 
disposal  of  a  cargo  of  merchandise,  were  admissible  evidence  of 
those  transactions.  In  The  United  States  v.  Liddle  (2  Wa%h.  C, 
C,  R.  205),  which  was  an  indictment  for  an  assault  and  battery 
on  a  member  of  the  Spanish  Legation,  it  was  held  that  the  certifi- 
cate of  the  Secretary  of  State  was  good  evidence,  and  the  best,  to 
prove  that  the  person  on  whom  the  assault  and  battery  was  commit- 
ted had  been  received  by  our  government  as  a  Secretary  attached  to 
the  Spanish  Legation,  on  the  ground  that  as  the  Secretary  of  State 
was  the  proper  organ  of  the  government,  his  certificate,  being  an  ac- 
knowledgment by  the  government  that  the  person  had  been  received 
in  the  character  attributed  to  him,  was  the  best  evidence  of  the  fact. 
In  The  United  States  v.  Banner  (1  Baldwin,  234),  which  was  an 
indictment  for  arresting  and  imprisoning  the  Secretary  of  Legation 
of  the  minister  from  Denmark,  it  was  held  that  a  certificate  from 
the  Secretary  of  State,  under  the  seal  of  the  Department,  that  the 
person  had  been  recognized  by  the  Department  as  attached  to  the 
legation  of  Denmark,  was  full  evidence  that  he  had  been  author- 
ized and  received  by  the  Presidtnt  in  the  character  referred  to. 
The  same  principle  was  held  in  the  case  of  The  United  States  v. 
Ortega  (4  Wash.  C.  C,  -B.  531),  which  was  an  indictment  for  an 
assault  upon  a  Spanish  charg^  d'affaires.  It  is  well  settled  that 
public  documents,  properly  authenticated,  and  whose  contents  are 
pertinent  to  the  issue,  when  authenticated  by  the  public  officer 
whose  duty  it  is  to  authenticate  them,  and  when  their  contents  are 
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such  as  belong  to  the  province  of  the  oflScer  or  come  within  his 
official  cognizance  and  observation,  are  admissible  to  prove  at  least 
prima  fade  the  facts  they  recite.  (1  Oreenleaf^s  Evidence^  section 
491.)  In  Thelluson  v.  Cosling  (4  Usp.  266),  it  was  held  that  a 
paper,  being  a  declaration  of  war  /nade  by  Spain  against  France, 
transmitted  to  the  office  of  the  Secretary  of  State  in  England  by 
the  Ambassador  of  England  at  Madrid,  and  produced  in  Conrt 
from  that  office,  was  sufficient  evidence  of  the  date  of  the  dec- 
laration of  war.  These  principles  cover  all  the  facts  embraced 
in  the  certificates  from  the  Department  of  State,  and  those  certifi- 
cates are  sufficient  primd  facie  evidence  of  the  facts  covered  by 
them. 

It  is,  therefore,  established.  Firsts  that  a  state  of  war  existed  be- 
tween Spain  and  Chile  from  the  25th  of  September,  1865,  to  the 
time  of  the  trial ;  Second^  that  the  United  States  during  that  period 
were  at  peace  with  both  Spain  and  Chile ;  Thirds  That  Stephen 
Rogers  was  the  recognized  Consul  of  Chile  at  New  York  from  the 
•13th  of  October,  1864,  to  the  12th  of  February,  1866. 

The  Court  is  not  left  to  speculate  as  to  the  character  and  ca- 
pacity of  the  Meteor,  as  a  vessel  capable  of  being  used  to  cruise  or 
commit  hostilities  m  a  warlike  character.  In  many,  if  not  most 
cases  of  prosecutions  under  neutrality  acts,  it  appears  that  artifices 
and  subterfuges  have  been  resorted  to,  which  leave  it  very  much  in 
doubt,  on  the  evidence,  whether  the  vessel  were  not  fitted  and  in- 
tended  equally  well  for  innocent  commercial  purposes  and  for  pur* 
poses  of  war  ;  just  as,  in  cases  of  prosecutions  under  the  slave-trade 
acts,  it  often  appears  difficult  to  determine  whether  the  vessel  fitted 
out  was  intended  for  a  whaler  or  for  a  slaver.  This  embarrassment 
in  determining  whether  a  warlike  character  could  be  affixed  to  the 
vessel  beyond  doubt  was  manifested  in  a  very  marked  degree  in 
the  case  of  the  prosecution  against  the  Alexandra,  in  England, 
under  the  British  neutrality  law.  But,  in  the  present  case,  the 
Meteor  is  characterized  by  Mr.  •Robert  B.  Forbes,  one  of  her 
owners,  in  a  letter  written  by  him  from  Boston,  on  the  13th  of  Sep- 
tember, 1865,  to  a  gentleman  in  New  York,  in  the  following 
terms :  "  The  Meteor  is  for  sale,  but  I  have  not  offered  her,  be- 
cause she  needs  cleaning  up  and  painting,  after  her  late  experiences 
carrying  troops  and  cargoes.  She  can  be  bought  for  much  less 
than  cost,  and  much  less  than  she  can  be  built  for  to-day.     I  can 
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not  name  a  price  until  I  consult  the  other  owners.  I  am  open  to 
an  offer.  Am  I  to  understand  that  you  are  acting  as  a  broker, 
and,  if  so,  whether  you  expect  to  earn  a  commission  out  of  us,  and 
how  much,  if  you  should  buy  her  ?  She  was  destined  to  carry  one 
heavy  pivot  amidships,  on  gun  deck,  or  two  lO-inch  or  other  guns 
at  the  same  point,  namely,  just  before  the  mainmast ;  forward  of 
this  are  four  ports  (two  on  each  side),  where  8  or  9  inch  Dahl- 
grens  would  have  been  mounted,  had  she  been  taken  by  the  Unit- 
ed States  Navy  Department;  and  abreast  of  the  engine-hatch,  aft, 
there  are  two  ports  on  each  side,  where  she  could  have  mounted 
short  32s,  or  24  pound  howitzers ;  and  on  upper  deck  there  are 
beds  for  two  30  pound  Parrots :  making  one  pivot  11  inch,  or  two 
10  inch ;  four  broadside,  8  or  9  inch  ;  four  32  or  24  pound  how- 
itzers on  gun-deck ;  two  light  chase  guns  on  upper  deck.  She  has 
two  62J  by  36  inch  cylinders,  four  tubular  boilers ;  propeller  of 
brass  13^  feet  diameter  and  23  feet  pitch.  The  motive-power, 
boflers,  &c.  were  imported  from  Scotland,  at  a  very  large  cost, 
and  are  first  quality.  The  ship  was  built  by  myself  and  a  few 
friends,  to  cruise  after  British  pirates,  and  she  would  have  been 
taken  by  the  U.  S.  had  not  Fort  Fisher  fallen  just  as  it  did.  She 
was  first  under  steam  at  sea  last  Dec,  and  was  tried  under  the  au- 
spices of  the  Navy  Dept.  at  the  measured  mile,  below  New  York, 
on  the  5th  January,  when,  according  to  the  report,  she  attained  a 
rate  of  speed  said  to  be  superior  to  that  of  any  propeller  tried  over 
that  ground  by  the  United  States.  Since  April  1 ,  she  has  been 
three  trips  South  with  troops,  and  one  to  New  Orleans  with  cargo. 
H.  B.  Cromwell  &  Co.  loaded  her  out,  and  wrote  that  she  was 
the  most  capable  ship  they  had  loaded,  being  full  of  heavy  cargo 
on  16  feet  4  by  14  feet  draught."  This  letter  proves  that  the 
Meteor  was  a  vessel  of  war,  constructed  to  cruise  and  commit  hos- 
tilities, and  intended  to  be  mounted  with  eleven  or  twelve  guns, 
and  of  great  speed  and  carrying  capacity ;  that  there  were  other 
owners  of  her  besides  Mr.  Forbes ;  and  that  she  was  for  sale,  and 
at  a  price  much  less  than  her  cost,  and  much  less  than  a  similar 

I  vessel  could  be  built  for. 

The  fact  that  there  were  other  owners  of  the  Meteor  besides  the 
Messrs.  Forbes  is  shown  by  the  testimony  of  Mr.  Robert  B.  Forbes, 
and  he  gives  the  names  of  such  owners.  Three  of  them,  Messrs. 
Abiel  A.  Low,  William  H.  Aspinwall,  and  Leonard  W.  Jerome,  were 
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examined  as  witnesses  for  the  libellants  on  the  trial,  and  it  appears 
that  all  of  these  witnesses  advised  and  desired  the  sale  of  the  vessel. 

It  also  appears  that  a  person  by  the  name  of  Benjamin  Y. 
Mackenna  left  Chile  to  come  to  this  country  on  the  1st  of  October, 
1865,  and  arrived  here  on  the  19th  of  November,  1865 ;  that  he  oc- 
cupied the  position  in  Chile  of  a  member  of  the  House  of  Deputies, 
and  Secretary  thereof;  that  he  was  appointed,  before  he  so  left 
Chile,  confidential  agent  in  the  United  States  of  the  government  of 
Chile ;  and  that  he  held  that  position  from  the  time  of  his  so  leav- 
ing Chile  down  to  the  time  of  the  trial. 

The  only  testimony  adduced  upon  the  trial  as  to  any  direct  con- 
ference between  any  one  of  the  owners  of  the  Meteor  and  any  per- 
son holding  an  official  relation  to  the  Chilian  government,  in  respect 
to  the  Meteor,  is  that  given  by  Mr.  Jerome.  He  was  called  by 
the  libellants  as  a  witness,  and  was  examined  on  the  7th  of  April, 
and  testified,  on  his  direct  examination,  that  he  had  once,  and  but 
once,  been  on  board  the  Meteor ;  that  that  was  some  four  or  five 
months  ago ;  that  Mr.  Asta  Buruaga,  the  Chilian  minister,  was  in 
his  company  at  the  time ;  that  the  vessel  was  lying  at  the  time  at 
Jersey  City ;  and  that  he  met  the  Chilian  minister  at  the  vessel 
by  agreement.  The  witness  was  then  asked :  "  Q.  What  was  the 
agreement  you  made  with  him  by  which  you  met  him  there  ?   A. 

•  

I  asked  him  to  look  at  the  ship.  Q.  For  what  purpose  ?  A.  To 
see  if  he  would  buy  her.  Q.  And  he  did  look  at  the  ship  ?  A. 
He  did.  Q.  Did  you  and  he  examine  the  ship  togetlier  on  that 
occasion  ?  A.  We  went  through  her  partially,  not  much."  Again, 
he  says,  in  reference  to  conversations  with  Asta  Buruaga:  "I 
never  had  any  conversation  with  Asta  Buruaga  after  the  Chilian 
war  began ;  my  conversation  with  him  w^as  some  time  previous  to 
the  war.  Q.  What  time  did  you  visit  the  Meteor  as  she  lay  at 
Jersey  City  ?  A.  It  was  some  time  previous  to  the  arrival  of  the 
news  of  the  declaration  of  war  between  Spain  and  Chile.  Q.  What 
month  was  it  that  you  and  Buruaga  visited  the  Meteor  together  ? 
A.  I  cannot  tell.  Q.  Was  it  in  the  month  of  November  last  ?  A. 
I  cannot  tell  you ;  my  memory  is  very  poor  about  dates.  Q.  Was 
it  in  the  month  of  October?  A.  I  don't  know.  Q.  Was  it  in  the 
month  of  September  ?  A.  I  don't  know  the  month.  Q.  What 
year  was  it  ?  A.  I  should  think  it  was  in  the  year  1865.  Q. 
Have  you  any  doubt  about  its  being  in  the  year  1865  ?    A.  Very 
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little.  Q.  How  long  was  it  before  the  seizure  of  the  vessel  ?  A. 
Well,  I  cannot  teJl ;  several  months.  Q.  When  you  use  the  ex- 
pression *  several  months/  how  many  months  do  you  mean  ?  A. 
Well,  I  cannot  say  how  many  ;  I  should  say  over  two.  Q.  Is  that 
as  near  and  as  definite  as  you  can  be  as  to  the  time  ?  A.  On  re- 
flection, I  should  say  it  was  three  instead  of  over  two.  Q.  Is  that 
as  near  and  as  definite  as  you  can  be  as  regards  the  time  ?  A. 
Yes ;  I  cannot  tell  you  any  exact  dates  about  it.  Q.  When  was 
the  vessel  seized  ?  A.  That  I  do  not  know.  Q.  She  was  seized 
on  the  23d  of  January,  1865.  How  long  before  that  was  it  you 
were  with  Asta  Buruaga  on  board  the  vessel?,  A.  I  do  not  recol- 
lect dates.  If  you  wish  to  fix  the  time,  I  can  give  it  positively ; 
it  was  some  time  before  the  arrival  of  the  news  of  the  declaration 
of  war.  Q.  When  was  the  news  of  the  declaration  of  war  ?  A. 
That  I  do  not  know.  Q.  When  did  you  first  hear  of  it?  A.  I 
heard  of  it  the  next  morning  after  it  arrived  here  by  the  Aspinwall 
steamer.  Q.  How  long  ago  was  it?  A.  I  do  not  know;  I  can- 
not give  the  date.  Q.  About  how  long  was  it  ?  A.  Some  time 
in  the  year  1865.  Q.  Is  that  as  near  and  as  definite  as  you  can 
be,  —  that  it  was  some  time  in  the  year  1865  ?  A.  You  asked  me 
when  the  news  of  the  declaration  of  war  came ;  I  am  positive  it  was 
in  that  year.  Q.  Is  that  as  near  and  as  definite  as  you  can  be,  — 
that  it  was  some  time  in  the  year  1865  ?  A.  No.  I  can  bring  it 
down,  I  think,  subsequent  to  the  1st  of  July ;  I  would  not  be  per- 
fectly positive  of  that,  but  I  think  so."  On  his  cross-examination, 
the  witness  testified:  "  Q.  You  said  that  you  met  the  minister  on 
board  the  Meteor  by  previous  appointment.  Was  that  appoint- 
ment made  the  day  before  or  the  week  before  ?  A.  I  cannot  rec- 
ollect that.  Q.  Was  it  made  soon  before  you  met  him  on  board  ? 
A.  It  was  very  soon  before ;  I  cannot  tell  but  that  we  went  right 
over  the  same  morning ;  I  merely  asked  him  to  look  at  the  ship. 
Q.  How  long  had  the  ship  been  for  sale  ?  A.  She  has  been  for 
sale  ever  since  the  close  of  the  war.  Q.  Since  about  a  year  ago  ? 
A.  Yes,  sir.  Q.  Was  there  anything  else  between  you  except 
that  he  was  to  look  at  the  ship  as  a  matter  for  sale  ?  A.  That  is 
all.  Q.  To  see  whether  he  would  buy  it  ?  A.  I  don't  think  he 
had  much  intention  of  buying  it,  anyway  ;  we  went  over  there ;  I 
wanted  to  see  the  ship  myself;  I  had  never  been  on  board  of  her. 
Q.  Was  there  [anything  but  the  sale  talked  of,  or  suggested,  on 
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either  side  ?  A.  No,  sir.  Q.  The  sale  of  the  ship  as  she  lay  ? 
A.  Yes,  sir."  On  his  re-direct  examination,  hd  testified  thus: 
*^  Q.  What  time  did  joa  and  Asta  Buruaga  make  this  appointment 
to  see  the  ship  ?  A.  I  don't  know.  Q.  Have  you  any  recollec- 
tion on  the  subject  that  is  at  all  definite  ?  A.  I  have  not ;  it  was 
not  an  event  that  fixed  itself  very  particularly  in  my  mind.  Q.  I 
understood  you,  on  your  direct  examination,  that  he  wanted  to  buy 
the  ship  ?  [Mr.  Evarts  objects  that  the  witness  did  not  use  that 
language.]  Q.  Did  I  understand  you  as  stating,  on  your  direct 
examination,  that  the  Chilian  minister  desired  to  purchase  the 
ship  ?  A.  No,  sir.  Q.  What  did  you  say  in  regard  to  that  mat- 
ter ?  A.  I  said  I  asked  him  to  go  and  look  at  her.  [The  steno- 
grapher was  called  upon  to  read  the  witness  his  testimony.]  Q. 
Do  you  desire  to  change  your  testimony,  in  that  respect,  or  is  it 
correct  ?  A.  Not  exactly ;  I  am  recorded  there  as  saying  that  I 
asked  him  there  to  see  if  he  would  buy  her.  Q.  In  what  par- 
ticular is  your  testimony  incorrect  ?  A.  I  could  not  expect  him 
to  buy  her,  because  he  had  no  power  to  buy  her,  as  I  understood ;  • 
the  ship  was  for  sale,  and  I  wanted  him  to  look  at  her ;  perhaps  he 
might  recommend  her.  Q.  You  say  you  did  not  expect  him  to 
buy  her  ?  A.  No,  sir.  Q.  Because  he  had  not  the  authority  to  buy 
her?  A.  No.  Q.  Who  did  you  suppose  had  the  authority  to  buy 
her  ?  A.  I  did  not  suppose  any  one  had  at  that  time ;  I  thought 
the  occasion  might  turn  up.  Q.  How  did  you  know  he  had  not 
authority  to  buy  her  ?  A.  I  did  not  know.  Q.  What  did  you 
mean  when  you  said  you  did  not  suppose  he  had  authority  to  buy 
her  ?  A.  I  simply  did  not  suppose  he  had.  Q.  Who  did  you  sup- 
pose had?  A.  I  did  not  suppose  any  one  had.  Q.  Why,  then, 
did  you  ask  the  Chilian  minister  to  look  at  the  ship  ?  A.  Well, 
I  thought  the  occasion  might  turn  up  that  he  might  want  to  buy 
her." 

It  is  quite  apparent,  from  the  whole  of  this  testimony  taken  to- 
gether, that  Mr.  Jerome,  as  one  of  the  owners  of  the  vessel,  put 
himself  into  communication  with  the  representative  of  the  Chilian 
government,  with  a  view  to  a  sale  of  tlje  vessel  to  that  govern- 
ment ;  and  whether  this  visit  of  Mr.  Jerome,  in  company  with  the 
Chilian  minister,  to  the  Meteor,  took  place  after  intelligence  of  the 
declaration  of  war  between  Chile  and  Spain  was  received  in  the 
United  States,  or  at  a  period  so  shortly  before  that  time  that  affairs 
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between  Chile  and  Spain  were  in  such  a  condition  as  to  give  rise  in 
Mr.  Jerome's  mind  to  the  impression  that  the  occasion  was  likely 
to  ^  turn  up  "  when  the  Chilian  minister  might  want  to  buy  the 
vessel,  is  immaterial  to  the  point  under  consideration.  That  point 
is  the  direct  communication  between  one  of  the  owners  of  the  Me- 
teor and  the  representative  of  the  Chilian  government,  at  a  date 
not  far  distant  from  the  time  when  the  war  broke  out  between 
Chile  and  Spain,  in  reference  to  the  sale  of  the  vessel  to  that  gov- 
ernment. And  the  evidence  of  Mr.  Jerome  establishes  this  point. 
It  also  appears  that  the  claimant,  Cary,  was  in  treaty  with  the 
Chilian  government  for  the  sale  of  the  Meteor  to  them,  after  the 
war  between  Chile  and  Spain  had  broken  out.  Cary  was  the  au- 
thorized agent  of  the  owners.  A  letter  is  in  evidence,  written  by 
the  Messrs.  Forbes  to  Charles  L.  Wright  &  Co.,  ship-brokers, 
dated  Boston,  December  13,  1865,  stating  that  any  engagement  of 
Messrs.  Cary  &  Co.,  in  regard  to  the  sale  of  the  vessel,  would  be 
duly  ratified  by  the  Messrs.  Forbes.  Charles  L.  Wright  testifies, 
that  within  a  day  or  two  after  the  receipt  of  that  letter  of  the  13th 
of  December  from  the  Messrs.  Forbes,  he  had  a  conversation  with 
Cary,  at  his,  Wright's,  office,  in  regard  to  the  sale  of  the  Meteor ; 
that  "Cary  asked  for  the  names  of  the  witness's  principals ;  that  the 
witness  told  him  he  believed  that  the  parties  represented  the  Chi- 
lian government ;  that  the  parties  he  referred  to  were  then  in  fact 
in  an  adjoining  room ;  that  he,  Wright,  then  went  into  that  room 
and  had  an  interview  with  those  parties  (McNichols,  Byron,  and 
Conkling),  in  which  they  said  that  they  represented  the  Chilian 
government ;  that  after  that  he  saw  Cary  again,  and  told  him  that 
he,  the  witness,  believed  the  parties  wished  to  purchase  the  boat 
for  the  Chilian  government,  and  Cary  replied :  "  If  these  are  your 
parties,  I  don't  think  you  can  do  anything  with  them,  because  I 
don't  believe  they  have  any  money  "  ;  and  that  Cary  also  said  that 
he,  Cary,  had  had  an  application  of  that  kind  before,  and  they  had 
no  money.  Again,  tliis  witness,  being  asked  if  anything  was  said 
by  Cary,  at  the  interview  with  him,  to  the  effect  or  in  substance 
that  he  had  already  had  negotiations  for  the  sale  of  the  Meteor  to 
the  Chilian  government,  answers :  ^^  As  I  have  said,  at  that  time 
he  said  he  had  already  been  in  treaty  with  them,  and  they  had  no 
money."     Wright  states  in  his  testimony  hpw  he  came  to  have  this 

interview  with  Cary.     It  was  as  follows :  About  the  Ist  of  De- 

22* 
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cember,  1865,  three  men,  named  Bjron,  McNichols,  and  Conkling, 
called  at  Wright's  office  in  New  York.  These  were  the  same  per- 
sons before  referred  to  as  being  in  an  adjoining  room,  at  the  time 
of  the  interview  between  Wright  and  Gary,  after  the  receipt  by 
Wright  of  the  letter  from  Forbes.  These  men  opened  negotiations 
with  Wright  for  the  purchase  of  the  Meteor  for  the  Chilian  govern- 
ment. Wright  saw  the  three  men  almost  every  day  during  the 
ontli  of  December.  About  the  middle  of  December,  and  in  con- 
sequence of  the  negotiations  he  was  having  with  the  three  men, 
Wright  went  to  see  Rogers,  the  Chilian  consul,  at  Bogers*s  house  in 
New  York,  and  Rogers  then  gave  Wright  to  understand  that  the 
three  men  who  were  so  negotiating  for  the  purchase  of  the  Meteor 
were  in  communication  with  him/Rogers,  in  regard  to  the  matter. 
The  negotiations  that  were  thus  carried  on  between  Byron,  Mc- 
Nichols,  and  Conkling  on  the  one  part,  and  Wright  on  the  other, 
satisfactorily  appear  to  have  been  carried  on,  on  behalf  of  the  Chi- 
lian government  on  the  one  side,  and  the  owners  of  the  Meteor, 
represented  by  Cary,  on  the  other.  We  therefore  find  the  au- 
thorized agent  of  the  owners  of  the  Meteor  knowingly  concerned 
in  negotiating  for  the  sale  of  the  vessel  to  the  Chilian  government 
in  December,  1865,  after  the  announcement  of  the  war  between 
Spain  and  Chile.  Wright  further  testifies,  that  in  reply  to  Cary's 
remark  that  the  parties  had  no  money,  he,  Wright,  stated  to 
Cary  that  he  believed  they  could  make  arrangements  for  some 
money,  and  that  if  so,  he,  Wright,  would  communicate  with  him, 
Cary,  further ;  and  that  Cary  called  again  at  his,  Wright's,  office 
about  the  20th  of  December,  to  inquire  if  there  had  been  anything 
done.  McNichols  testifies  that  Rogers,  the  consul,  told  him,  in 
November  or  December,  1865,  that  the  special  agent  or  the  Chi- 
lian minister  (the  witness  forgot  which)  had  been  negotiating  about 
the  Meteor,  and  the  delay  was  for  want  of  funds,  and  that  the  Me- 
teor had  been,  offered  to  the  functionary  for  a  little  less  than  two 
hundred  thousand  dollars  in  gold. 

The  testimony,  therefore,  is  abundant  that  the  owners  of  the  Me- 
teor, both  directly  and  through  their  recognized  agent,  Cary,  were 
knowingly  carrying  on  negotiations  with  persons  whom  they  recog- 
nized as  authorized  to  represent  the  Chilian  government,  and  who 
did  in  fact  represent  that  government,  for  the  sale  of  the  Meteor 
to  that  government;  that  the  negotiations  between  Cary  and 
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Wright  were  carried  on  during  the  war  between  Spain  and  Chile  ; 
and  that  Wright  disclosed  to  Cary  that  his  principals  were  the 
Chilian  government. 

The  Meteor  was  seized  on  the  23d  of  January,  1866.  The  mani- 
fest  of  her  cargo  furnished  to  the  Custom-House  bj  her  roaster^ 
and  put  in  evidence,  sets  forth  her  cargo  as  being  fuel  and  stores, 
and  her  destination  as  being  Panama,  with  a  crew  fifty-seven  in 
number. 

The  government  inspector,  Louis  J.  Kirk,  testifies,  that  the  day 
before  she  was  seized,  she  being  put  up  for  clearance,  and  some 
question  being  raised  in  regard  to  her,  he  went  on  board  of  her 
and  examined  her  at  her  dock  at  Brooklyn,  at  the  request  of  the 
surveyor  of  the  port;  that  he  saw  large  quantities  of  ordinary 
ship's  stores  on  board  and  a  large  quantity  of  coal ;  that  he  ex- 
amined her  cargo*book ;  that  he  saw  no  freight  or  merchandise  on 
board  ;  that  the  mate  told  him  they  had  no  freight ;  and  that  the 
mate  said  he  was  going  to  Panama  and  had  signed  papers  for  a 
year,  and  calculated  to  be  in  New  York  in  three  months  from  the 
time  he  left. 

James  K.  Ford  testifies,  that  two  Parrott  guns,  and  eleven  cases 
supposed  to  contain  shell  or  shot,  six  gun  tackles,  and  some  other 
appurtenances  for  cannon,  were  placed  by  a  Mr.  Smith,  acting  for 
the  firm  of  Cary  &  Co.,  in  his,  the  witness's,  public  store  in  Brook- 
lyn, on  the  18th  day  of  January,  1866.  Wright  testifies,  that  about 
the  middle  of  December  he  told  Rogers,  at  Rogers's  house,  that  he 
did  not  think  it  possible  to  get  an  armed  vessel,  Uke  the  Meteor, 
away  from  New  York. 

William  Jarvis,  a  deputy  marshal,  testifies,  that  under  orders 
from  the  marshal  he  arrested  the  Meteor  on  the  23d  of  January  be- 
tween 12  and  1  o'clock ;  that  at  the  time  she  had  steam  up  and 
the  crew  on  board,  and  was  getting  ready  to  go  to  sea ;  that  Mr. 
Robert  B.  Forbes  was  on  board ;  that  Mr.  Forbes  stated  to  the 
mate  in  the  witness's  presence,  that  he  was  sorry  he  had  missed 
his  trip  down  to  the  Narrows  in  the  boat ;  and  that  Mr.  Forbes 
called  for  his  carpet-bag  and  took  it  ashore  with  him. 

Thomas  H.  Sease  testifies,  that  after  the  seizure  of  the  Meteor 
by  the  marshal,  he  acted  as  one  of  the  ship-keepers  on  board  of  her 
and  lived  on  board  of  her ;  that  on  the  2d  of  February  the  captain 
of  the  Meteor  asked  of  the  witness  permission  to  take  on  shore  five 
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and  a  half  boxes  of  shot  for  Parrott  guns,  and  stated  that  the  guns 
belonging  to  the  ship  had  been  stored  in  the  Pierrepont  stores ; 
that  the  witness  saw  the  boxes  of  shot  and  the  shot  in  one  of  the 
boxes  which  had  been  opened  ;  that  the  captain  said  to  him,  in  ref- 
erence to  the  boxes,  that  he  had  ordered  all  the  things  to  be  taken 
on  shore,  and  these  had  been  in  some  way  overlooked  and  left  on 
board ;  that  the  witness  told  him  that  he  could  not  take  them  on 
shore  without  the  marshal's  permission ;  that  the  captain  then  said, 
'*  Never  mind,  don't  say  anything  about  it," 

Frederick  Nichols,  a  mariner,  testifies,  that  on  the  Friday  before 
the  Meteor  was  seized,  he  was  on  board  of  her  and  saw  barrels  of 
stores  going  on  board,  and  was  told  by  the  stevedore,  who  was  en- 
gaged in  loading  them,  that  the  vessel  was  bound  to  Chile ;  that  he 
saw  on  board  a  large  quantity  of  coal  in  bags  and  in  bins,  and  a 
case  of  rifies,  and  a  small  box  of  cartridges  for  Sharpe's  rifles ;  that 
tlie  hold  of  tlie  vessel  appeared  to  be  nearly  full ;  that  on  that  day 
he  saw  Mr.  R.  B.  Forbes  on  board,  and  heard  him,  in  answer  to  a 
question  from  the  mate  of  the  vessel,  reply,  "  Put  them  in  the 
racks,  certainly";  that  Forbes  and  the  witness  left  the  vessel  to- 
gether ;  that  on  the  way  up  the  wharf  Forbes  remarked  to  the  wit- 
ness that  the  vessel  was  very  buoyant  for  a  vessel  that  had  750 
tons  of  coal  on  board  and  six  months'  stores ;  that  the  witness  told 
Forbes  he  thouglit  she  was  bound  for  Chile,  and  Forbes  said  she 
was  cleared  for  Panama,  or  she  will  clear,  and  the  witness  added : 
"  I  will  not  say  whether  he  said  she  was  cleared,  or  bound,  for 
Panama  "  ;  and  that  the  witness  and  Forbes  crossed  the  ferry  to- 
gether. The  witness  gives  this  account  of  a  conversation  with 
Forbes  on  the  ferry-boat:  "Q.  Did  you  have  any  conversation 
with  him  crossing  the  ferry  ?  A.  We  talked  in  the  same  strain  over 
on  the  boat.  Q.  What  did  you  say  ?  A.  I  told  him  I  supposed 
if  that  vessel  had  gone  to  Chile,  I  would  have  gone  in  command  of 
her,  or  something  like  that ;  that  was  the  only  remark  I  made.  Q. 
State  in  what  tone  of  voice  you  talked  with  Mr.  Forbes,  —  whether 
loud  or  otherwise.  A.  I  talked  pretty  loud,  because  Captain 
Forbes  is  a  little  troubled  with  deafness  or  does  not  hear  accurate- 
ly. Q.  When  you  told  him  that,  what  did  he  say  ?  A.  He  told 
me  that  I  had  not  ought  to  talk  quite  so  loud  in  public  about  such 
matters ;  I  would  not  say  that  these  were  his  words,  but  that  this 
was  the  meaning,  and  I  think  the  words  were  used."     The  witness 
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also  says,  that  on  the  same  day  or  the  next  he,  in  company  with 
Wright,  went  to  see  Rogers  at  his  house,  and  the  witness  and 
Wright  remarked  that  they  thought  the  Meteor  was  off  for  Chile  ; 
that  Rogers  remarked,  during  the  conversation,  that  Mackenna 
had  done  his  business  through  some  other  lurokers,  and  they 
thought  they  had  got  a  good  bargain  in  the  Meteor,  because  they 
bad  got  750  tons  of  coal  in  the  contract ;  that  Rogers,  in  reply  to 
a  remark  from  the  witness  or  Wright  about  the  stores  being 
marked  for  Panama,  said  that  the  vessel  was  to  go  to  Panama  and 
there  was  to  be  turned  over  and  change  command.  The  witness 
then  says :  '^  Q.  Did  he  say  to  whom  she  was  to  be  turned  over  ? 
A.  Our  conversation  was  of  Chile,  but  I  cannot  swear  that  he 
used  the  word  Chile  on  that  occasion.  Q.  Was  anything  said  as 
to  the  officer  to  whom  she  was  to  be  turned  over  at  Panama  ?  A. 
I  think  he  said  Williaims.  Q.  (By  the  Court.)  Who  was  Wil- 
liams ?  A.  One  Williams  was  a  man  in  command  of  the  Esmer- 
alda? Q.  Nothing  was  said  about  what  Williams  it  was?  A. 
No,  sir.  Q.  What  did  you  say  about  Williams  being  an  officer  of 
the  Chilian  navy  ?  A.  The  one  I  had  reference  to  was  in  com- 
mand of  the  Esmeralda  when  she  captured  the  Corvadonga.  Q. 
Did  he  call  him  anything  else  but  Williams  ?  A.  I  do  not  remem- 
ber that  he  did ;  he  might."  This  witness  also  says,  that  on  the 
Monday  before  the  seizure  of  the  vessel,  he  saw  Mackenna,  and  that 
this  conversation  took  place  between  them :  ^^  I  told  him  I  sup- 
posed that  the  Meteor  was  off;  he  shrugged  his  shoulders  and  said 
he  did  not  know  she  was ;  I  told  him  I  had  supposed  that  I  would 
go  out  in  command  of  her  if  she  went  out,  but  I  saw  that  no  offi- 
cer that  had  served  in  the  Union  army  }iad  any  chance  with  him, 
but  that  all  the  officers  I  heard  of  his  appointing  were  the  meanest 
rebels  he  could  get  hold  of,  and  I  thought  he  would  make  a  very 
good  rebel  himself.  He  said :  ^  Wait,  wait  I  there  may  be  an  op- 
portunity yet  to  ship.'  That  was  all  that  occurred."  This  wit- 
ness also  says,  that  the  master  of  the  Meteor,  Captain  Kemble, 
told  him,  before  the  seizure,  that  if  the  parties  Byron,  McNicholsy 
and  Conkling  bought  her,  he,  Kemble,  would  go  out  and  deliver 
her  over  to  some  other  parties  or  some  other  officers. 

We  are  now  brought  to  an  examination  of  the  testimony  given 
by  the  witnesses  Wright,  Hunter,  McNichols,  Conkling,  Nichols, 
and  Ramsay,  upon  the  subject  of  the  negotiations  between  the  par- 
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ties  who  acted  for  the  Chilian  government  on  the  one  side  and  the 
agent  of  the  owners  of  the  Meteor  on  the  other,  in  reference  to  the 
sale  of  that  vessel.  The  parties  employed  by  Rogers,  the  Chilian 
consul,  to  enter  into  negotiations  for  the  purchase  of  the  Meteor, 
were  McNichols,  Conkling,  and  Byron.  Byron  has  not  been  ex- 
amined as  a  witness.  McNichols  and  Conkling  testified  as  wit- 
nesses for  the  libellants,  and  it  will  be  proper  first  to  examine  their 
testimony. 

McNichols  says  that  he  knows  Wright  and  Rogers,  but  not 
Mackenna ;  that  he  first  saw  Rogers  about  the  latter  part  of  Oc- 
tober, or  the  beginning  of  November,  1865,  and  he  identified 
Rogers  in  the  court-room  ;  that  Conkling  went  with  him  on  that 
occasion  to  see  Rogers,  at  Rogers's  house  in  New  York ;  that 
Rogers  told  McNichols  and  Conkling,  at  that  interview,  that  he 
wanted  vessels  for  war  purposes  for  the  Chilian  government, 
wooden  screw  propellers,  and  heavy  guns  for  the  Chilian  navy, 
and  wished  to  know  whether  McNichols  and  Conkling  had  any  fa- 
cility in  finding  such  a  class  of  vessels ;  that  he,  McNichols,  told 
Rogers  that  that  was  in  their  line,  and  they  could  furnish  him  with 
estimates ;  that  they  undertook  to  furnish  him  with  estimates ;  that 
the  witness  and  Conkling  saw  Rogers  again  at  his  house  three  or 
four  days  afterwards ;  that  the  witness  furnished  Rogers  on  that 
occasion  with  a  description  in  writing  of  different  steamers,  not  in- 
cluding the  Meteor,  however ;  that  on  that  occasion  the  witness 
had  some  conversation  with  Rogers  in  reference  to  the  style  of 
clearing  vessels  at  New  York,  and  in  reference  to  arms,  and  lefl 
with  Rogers  estimates  of  arms  for  the  navy;  that  Rogers  said  he 
would  leave  them  with  the  special  agent  or  the  Chilian  minister 
and  report  again ;  that  the  witness  saw  Rogers  at  different  times 
before  taking  to  him  the  list  of  the  Meteor ;  that  about  three  weeks 
after  the  last-named  conversation  the  witness  and  Conkling  went  to 
Rogers's  house  with  the  estimate  of  the  Meteor ;  that  on  that  occa- 
sion Rogers  said  that  he  did  not  think  the  brokers  had  control  of 
the  sale  of  the  Meteor,  and  that  he  understood  there  were  arrange- 
ments made  concerning  her,  and  that  she  was  out  of  the  market  as 
it  were,  and  that  the  special  agent  or  the  Chilian  minister  (the 
witness  forgot  which)  had  been  negotiating  about  the  Meteor,  and 
the  delay  was  for  want  of  ftinds  ;  that  Rogers  also  stated,  at  that 
time,  that  the  Meteor  could  be  had  on  more  advantageous  terms 
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if  there  was  a  good  capitalist  who  could  advance  the  funds  to  buy 
her  from  Mr.  Forbes,  and  that  the  Meteor  was  offered  to  the  spe- 
cial agent  or  the  Chilian  minister  (the  witness  forgot  which)  for  a 
little  less  than  two  hundred  thousand  dollars  in  gold,  and  that  the 
estimate  of  Mr.  Wright  was  much  larger  than  that ;  that  Rogers 
also  then  told  the  witness  to  ascertain  if  Wright  &  Co.  actually  had 
the  control  of  the  sale  of  the  vessel,  and  to  be  sure  if  they  had ; 
that  he,  the  witness,  believed  there  was  some  mention  made  at  that 
interview,  that  if  a  capitalist  would  undertake  to  advance  the 
money  to  purchase  the  Meteor  from  Forbes  &  Co.  and  clear  her 
from  New  York,  there  could  be  no  dispute  of  the  agent  or  special 
agent  at  New  York  paying  a  very  handsome  price  or  a  very  hberal 
price ;  that  the  witness,  in  company  with  Conkling,  saw  Rogers  on 
the  next  night  after  that,  at  Rogers's  house,  and  told  Rogers  that 
Wright  represented  that  he  had  the  entire  control  of  the  sale  of 
the  Meteor ;  that  some  conversation  then  took  place  abo'ht  the  way 
they  wanted  the  broker  or  capitalist  to  advance  his  funds,  and  that 
there  was  some  talk  about  drafts  on  the  Chilian  government ;  that 
Rogers  said  that  the  only  way  that  they  could  at  that  time  arrange 
for  the  payment  of  the  vessel  was  to  arrange  with  any  capitaUsts 
in  giving  drafts  on  the  Chilian  government ;  that  they  had  some 
conversation  in  reference  to  the  drafts;  that  Rogers  said  he  could 
not  tell  until  he  could  hear  from  the  minister  in  Washington,  and 
wanted  to  know  if  the  brokers  or  any  capitalists  had  the  means  of 
advancing  the  money  to  purchase  the  vessel ;  that  Rogers  said  it 
would  require  a  large  amount  of  money,  and  wanted  to  know  if  the 
brokers  could  control  the  money  to  purchase  her ;  that  when  Rogers 
told  the  witness,  on  the  previous  occasion,  to  be  sure  to  ascertain 
whether  or  not  the  brokers  had  control  of  the  sale  of  the  Meteor, 
he,  the  witness,  went  down  and  saw  the  brokers,  Wright  &  Co., 
and  asked  Wright  if  he  had  the  control  of  her ;  that  Wright  came  in 
from  his  front  office,  and  told  the  witness  that  Mr.  Gary  was  in  the 
fipont  office,  and  showed  the  witness  a  telegram  from  Mr.  Forbes 
to  Mr.  Wright,  and  said  that  he  had  authority  to  sell  the  vessel, 
and  asked  the  witness  who  his  principals  were,  and  the  witness 
told  him  the  Chilian  government ;  that  Wright  then  went  into  the 
other  roomj  that  the  price  of  the  vessel  had  been  before  that 
named  by  Byron  to  the  witness ;  that  one  or  two  days  after  this  in- 
terview with  Wright,  the  witness  called  again  on  Wright  in  regard 
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to  the  purchase  of  the  Meteor,  as  Wright  wanted  to  know  the  style 
of  the  bonds  or  drafts  for  the  payment  of  the  vessel,  —  whether 
they  were  bonds  or  drafts,  —  to  see  whether  he  could  negotiate 
them  with  a  capitalist  in  New  York,  and  wanted  to  know  very 
minutely  about  it,  and  said  he  was  going  to  call,  or  had  called, 
on  Duncan,  Sherman,  &  Co.  in  reference  to  them,  and  pro- 
posed that  he  should  be  introduced  to  Rogers,  so  that  he  could  be 
in  a  better  position  to  understand  the  thing,  —  the  difference  in 
exchange ;  that  Wright  made  an  appointment,  and  the  witness 
went  up  with  him  to  Rogers,  with  Rogers's  consent ;  that  the  con- 
versation at  that  interview  was  about  the  clearing  of  the  vessel, 
and  about  the  difference  of  exchange,  and  the  class  of  bonds  they 
would  give ;  that  Wright  mentioned  that  the  thing  was  almost 
impracticable,  because  no  house  or  capitalist  would  run  such  a  risk 
unless  the  exchange  could  be  negotiated  here,  and  thought  the 
Chilian  government  should  run  part  of  the  risk  themselves  in  ad- 
vancing the  money  here ;  that  at  a  subsequent  interview  between 
the  witness  and  Rogers,  Rogers  said  that  he  thought  he  could  get 
Mackenna  to  run  one  third  the  risk,  and  that  the  capitalist  would 
only  have  to  run  two  thirds  of  the  risk  in  clearing  the  vessel  out 
fi'om  New  York;  that  at  different  interviews  Rogers  said  that 
Mackenna  did  not  wish  to  advance  any  money  on  the  Meteor  or 
any  steamer,  until  she  was  delivered  outside  of  Sandy  Hook ;  that 
at  one  interview  Rogers  said  that  the  capitalist  that  would  take 
the  thing  in  hand  should  take  all  the  risk  of  clearing  the  vessel 
from  New  York,  and  it  would  be  preferable  to  any  port  in  South 
America,  and  that  the  captain  should  name  Buenos  Ayres,  as  a 
courier  could  go  from  Buenos  Ayres  across  the  mountains  in  two 
days  and  a  half,  so  that  it  would  be  an  advantage  to  any  capitalist 
who  would  accept  the  drafts,  in  getting  them  cashed ;  that  Rogers 
said  that  the  vessel  could  be  accepted  at  sea,  or  outside  of  Sandy 
Hook  ;  that  at  one  interview  Rogers  said  that  Captain  Jones,  whom 
the  Chilian  minister  had  sent,  was  acting  for  Mackenna  as  inspec- 
tor, and  helping  him  to  carry  out  business  in  regard  to  vessels ; 
that  on  tlie  Saturday  before  the  Meteor  was  seized,  the  witness  and 
Conkling  had  ata  interview  with  Rogers  at  Rogers's  house  ;  that  on 
that  occasion  Rogers  said  that  the  sale  of  the  Meteor  was  settled, 
and  he  understood  she  was  to  clear  next  wee^  for  Panama,  and 
that  the  purchase  of  the  Meteor  was  all  settled ;  that  Rogers  told 
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the  witness  that  the  Meteor  was  going  to  clear  for  Panama,  and 
said  that  it  was  an  understood  thing  what  purpose  she  was  to  go 
for ;  that  at  the  interview  on  the  Saturday  before  the  Meteor  was 
seized,  Rogera  said  that  Mackenna  was  making  use  of  the  informa- 
tion that  Wright  and  the  witness  had  taken  up  to  him,  Rogers,  and 
had  employed  other  parties  to  accomplish  his  object ;  that  on  the 
following  Monday  Rogers  told  the  witness,  at  the  witness's  office, 
that  the  Meteor  was  expected  to  clear  that  morning  from  the 
Custom  House ;  that  the  witness  took  up  to  Rogers  for  Wright, 
estimates  as  to  the  fitting  of  the  vessel  with  stores  and  coal  for  the 
voyage ;  that  estimates  had  been  left  with  Rogers,  in  reference  to 
coaling  as  part  of  the  cost ;  and  that  at  the  same  time  an  estimate 
was  left  with  Rogers,  of  the  armament  that  would  be  necessary  for 
the  Meteor. 

Conkhng  testifies,  that  he  became  acquainted  with  Rogers  about 
the  first  of  November,  1865 ;  that  he,  in  company  with  McNichols, 
saw  Rogers,  at  Rogers's  house  in  New  York,  on  the  Saturday  even- 
ing prior  to  the  seizure  of  the  Meteor  ;  and  that  Rogers  then  said 
to  McNichols  that  the  vessel  would  probably  sail  on  the  first  of  the 
week,  perhaps  on  Monday,  and  that  all  the  arrangements  Iiad  been 
completed  for  her  sale  to  the  Chilian  government,  he  believed,  by 
Mackenna. 

Wright  testifies,  that  he  is  a  ship-broker  ;  that  about  the  1st  of 
December,  1865,  a  man  calling  himself  Byron  called  at  his  office, 
and  asked  him  if  he  had  any  sea-going  steamers  for  sale  ;  that  the 
witness  asked  Byron  what  kind  he  wished,  and  he  said  he  wished 
to  purchase  three  or  four  good  fast  sea-going  steamers ;  that  the 
witness  made  a  memorandum  of  it,  and  told  Byron  he  would  see  if 
he  could  look  up  such  ones  as  he  wanted ;  that  Byron  called  again  the 
next  day  and  the  witness  gave  him  a  list  of  two  or  three  steamers, 
including  the  Meteor,  and  asked  him  who  he  wished  the  vessels  for ; 
that  he  told  the  witness  he  would  bring  the  parties  to  the  office  ; 
that  the  next  day  he  brought  McNichols  and  Conkling  to  the  wit- 
ness's ofiice  and  introduced  them  to  the  witness  as  his  principals ; 
that  the  witness  then  asked  McNichols  and  Conkling  if  any  of  the 
vessels  named  in  the  list  would  suit  them,  and  they  told  him  that  the 
Meteor  was  the  vessel  they  wanted,  —  that  had  been  selected  from 
the  list ;  that  then  they  asked  the  witness  if  he  could  get  the  price 

of  the  Meteor,  and  he  told  them  that  he  would  communicate  with 
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the  owners  of  the  Meteor ;  that  the  witness  then  sent  a  despatch 
to  his,  the  witness's  brother,  who  was  in  Boston  on  a  yisit,  to  see 
Mr.  Forbes  of  Boston,  and  get  a  price  for  the  Meteor ;  that  the 
witness  got  a  reply  from  his  brother  and  then  wrote  a  letter  to  Mr. 
Forbes,  of  which  the  following  is  a  copy :  **  New  York,  Dec.  12, 
1865.     R.  B.  Forbes,  Esq.,  Boston.     Dear  Sir.     We  telegraphed 
our  Mr,  H.  H.Wright  at  your  city  to  obtain  from  you  the  price  of 
the  Meteor,  subject  to  a  com.  of  five  per  cent  to  us,  and  have  his 
reply  offering  the  ship  at  f  350,000.     In  your  absence,  we  called 
on  Messrs.  Gary  &  Co.,  who  furnished  us  particulars,  which  we  have 
handed  to  our  parties.     They  have  made  a  slight  inspection  of  the 
ship  and  propose  sending  their  engineers   on   board  to-morrow, 
when,  if  they  mean  business,  we  shall  be  prepared  to  make  an  of*- 
fer.     Mr.  Gary  has  called  on  us  to-day,  and  says  he  is  the  party 
through  whom  the  purchase  is  to  be  made.     We  telegraphed  as 
above,  supposing  you  w^ere  the  only  party.     Please  set  us  right  on 
this  point,  as  we  do  not  wish  any  collision,  should  we  effect  a  sale. 
Yours  truly,  Ghas.  L,  Wright  &  Go." ;  that  the  witness  received, 
in  reply,  from  J.  M.  Forbes  &  Go.,  the  following  letter :  "Boston, 
Dec.  13th,  1865.     Gent.     Anything  which  Messrs.  Gary  &  Go. 
engage  will  be  duly  ratified  by  us.     Truly,  J.  M.  Forbes  &  Go., 
Agents  Steamer  Meteor.     Messrs.  G.  L.  Wright  &  Go." ;  that  on 
the  receipt  of  that  letter,  the  witness  replied  to  it  as  follows :  "  56 
South  Street,  New  York,  Dec,  14,  1865.     Messrs.  J.  M.  Forbes 
&  Go.,  Boston.     Gent.     We  have  your  favor  of  yesterday.     We 
will  arrange  all  matters  with  Mr.  Gary  according  to  your  request. 
Some  matters  of  detail  have  prevented  us  from  making  an  offer  for 
a  day  or  two,  but  we  are  quite  confident  that  we  shall  shortly  be 
in  shape  to  close  with  you.     We  are,  very  truly,  Ghas.  L.  Wright 
&  Go." ;  that  the  witness  saw  Gary  on  the  day  he,  the  witness, 
telegraphed  to  his  brother,  or  on  the  day  that  he  wrote  the  letter  to 
R.  B.  Forbes,  —  on  the  11th  or  12th  of  December,  —  at  the  witness's 
office  in  South  Street ;  that  Byron,  McNichols,  and  Gonkling  were 
in  the  private  office  when  Mr.  Gary  came ;  that  Mr.  Gary  at  that 
time  understood  the  witness  had  been   communicating  with  Mr. 
Forbes  about  the  Meteor,  and  told  the  witness  that  he,  Gary,  had 
as  much  to  say  about  the  ship  as  Mr.  Forbes  had ;  that  the  witness 
told  Gary  that  he,  the  witness,  had  parties  who  he  thought  would 
buy  the  ship,  and  that  he  would  communicate  with  him,  Gary,  as 
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soon  as  he  could  do  so  definitely,  and  would  treat  through  him, 
Gary,  for  the  purchase  of  the  vessel ;  and  that  on  that  occasion 
nothing  was  said  by  the  witness  to  Gary  as  to  who  the  principals 
were.  The  remainder  of  the  testimony  of  Wright  has  been  here- 
tofore recited,  in  considering  the  point  as  to  whether  the  Meteor 
was  purchased  for  the  Ghilian  government,  and  as  to  whether 
Gary,  representing  her  owners,  was  advised  of  the  fact  that  the 
Ghilian  government  were  the  parties  negotiating  for  the  vessel 
through  Wright. 

Frederick  Nichols,  a  mariner,  testifies,  that  he  knows  R.  B. 
Forbes,  Wright  and  Rogers ;  that  the  first  time  he  saw  Rogers  was 
at  Rogers's  houlse  in  New  York,  between  the  16th  of  September  and 
the  10th  of  December,  1865 ;  that  he  went  to  the  house  of  Rogers, 
the  Ghilian  consul,  on  that  occasion,  with  a  man  named  Bates,  of 
Valparaiso,  to  see  if  two  letters  of  marque  which  Bates  held  were 
genuine ;  that  Bates  showed  Rogers  the  two  letters  of  marque  and 
asked  him  if  the  signature  was  genuine,  and  he  said  he  had  no 
doubt  of  it ;  that  Bates  left  the  letters  of  marque  with  Rogers  and 
took  from  Rogers  a  receipt  for  them  ;  that  Rogers  said  there  was 
to  be  a  Ghilian  minister  or  special  agent  appointed  for  Ghile,  who 
would  be  here  soon,  and  that  when  he  arrived  he,  Rogers,  would 
know  then  what  they  should  do ;  that  Bates  told  Rogers  to  let  the 
witness  have  one  of  the  letters  of  marque  if  the  witness  wished  or 
if  he  raised  stock  for  a  privateer ;  that  Bates  asked  the  witness  to 
take  one  of  the  letters  of  marque ;  that  on  that  occasion  Bates 
handed  to  Rogers  a  printed  paper  containing  instructions  in  Span- 
ish, some  parts  of  which  Rogers  at  that  time  translated  to  the  wit- 
ness ;  that  the  witness  had  a  number  of  interviews  subsequently 
with  Rogers ;  that  at  one  of  those  interviews  Rogers  said  that  some 
parties  representing  Ghile  (the  witness  afterwards  said  he  thought 
Rogers  said  it  was  the  Ghilian  minister)  had  been  on  board  the 
Meteor,  had  seen  her  and  liked  her  very  much,  and  Rogers  wanted 
the  witness's  opinion  of  her ;  that  Rogers  asked  the  witness  what  he 
thought  of  her  and  what  kind  of  a  vessel  she  was :  that  the  witness 
replied  that  he  had  never  seen  her,  but  had  often  heard  of  her,  and 
knew  what  vessel  she  was  and  what  she  was  built  for,  and  knew  Mr. 
Forbes  ;  that  the  witness  was  told  by  Rogers  that  the  special  agent 
from  Ghile  had  arrived ;  that  Rogers  called  him  Mackenna ;  tliat 
some  time  in  December  the  witness  went  on  board  of  the  Meteor, 
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at  the  request  of  Wright,  to  meet  McNichols,  Byron,  and  Conkling, 
and  met  them  there,  and  was  introduced  to  McNichols  and  Gonk- 
ling,  having  been  introduced  to  Byron  previously  at  Wright's  oflSce, 
on  an  occasion  when  Wright,  at  the  request  of  Byron,  sent  for  the 
witness ;  that  the  witness  made  an  estimate,  at  the  request  of  By- 
ron, of  the  guns  the  Meteor  would  carry  and  the  ammunition  she 
would  require,  &c.,  for  three  or  six  months  and  gave  it  to  Conkling 
or  McNichols ;  that  shortly  after  that  the  witness,  in  company 
with  Wright,  saw  Rogers,  and  Rogers  asked  what  it  would  require 
to  fit  the  vessel  out  with  guns  and  ammunition  and  deliver  her  at 
some  foreign  port  (the  witness  did  not  remember  exactly  what, — 
it  was  called  Montevideo,  he  thought,  —  or  outside  6f  the  harbor)  ; 
that  the  witness  gave  Rogers  an  estimate  of  it,  or  assisted  to  make 
up  the  estimate  with  Wright,  and  thinks  it  amounted  to  about 
9  390,000  ;  that  at  one  of  the  interviews  with  Rogers,  Rogers  said 
there  was  difficulty  in  raising  money  to  buy  th^se  vessels,  but  that 
if  they  could  get  drafts  cashed  on  the  Chilian  government  they 
could  pay  for  the  boats,  —  for  the  Meteor ;  that  Rogers  gave  the 
witness  a  card  of  introduction  to  Mackenna,  and  the  witness  saw 
Mackenna  at  Mackenna's  house  the  last  of  December,  1865,  or  the 
first  of  January,  1866,  and  gave  him  the  card,  and  told  him  that 
he,  the  witness,  would  like  to  have  an  appointment  in  some  way 
in  the  Chilian  navy,  or  get  command  of  some  vessel  fitting  out  in 
New  York,  that  he  had  just  left  the  United  States  navy  and  was 
willing  to  go  into  the  Chilian  service  for  a  while ;  that  Mackenna 
said  that  he  had  heard  of  the  witness  from  .Rogers,  and  would  bear 
him  in  mind,  and,  if  any  opportunities  offered,  would  let  him  know 
of  it ;  that  at  that  interview  the  witness  told  Mackenna  that  he 
understood  that  Catesby  Jones  had  been  appointed  inspector  of 
vessels  for  the  Chilian  government,  and  Mackenna  replied: 
^^  Well,  he  has  inspected  some  "  ;  and  that  the  witness,  at  that 
interview,  suggested  the  names  of  several  vessels,  and  Mackenna 
.  said  he  wanted  vessels  whose  machinery  would  run  at  least  two  or 
two  and  a  half  years,  to  go  on  that  station.  The  remainder  of  the 
testimony  of  Nichols  has  been  before  referred  to,  on  the  point 
as  to  the  knowledge  by  Forbes  that  the  Meteor  was  destined  for 
the  service  of  Chile. 

Daniel  J.  Hunter  testifies,  that  he  was  employed  by  Mackenna 
as   translator,  and  resided  with  him,  commencing  in  December, 
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1865 ;  that  he  knows  Rogers,  and  also  a  man  called  Captain 
Wilson ;  that  he  first  saw  Captain  Wilson  nearly  a  year  ago  in 
Chile,  and  had  seen  him  on  several  occasions  in  this  country,  and 
had  seen  him  three  weeks  ago  in  New  York,  and  had  seen  him  at 
Mackenna's  house,  and  had  been  present  at  interviews  between 
Mackenna  and  Wilson,  and  had  heard  them  discuss,  in  a  general 
way,  the  subject  of  fitting  out  privateers  in  behalf  of  Chile  against 
Spain  ;  that  in  those  interviews  the  witness  heard  the  subject  of 
the  purchase  or  the  getting  of  the  Meteor  discussed  ;  that  the  wit- 
ness knows  Captain  Kemble ;  that  the  witness  had  been  on  board 
of  the  Meteor  twice,  the  first  time  nearly  three  months  before  the 
time  he  was  giving  his  testimony ;  that  on  the  first  occasion  three 
Chilians  were  in  company  with  him ;  that  the  witness  had  seen 
Captain  Kemble  at  Mackenna's  house  when  Kemble  came  and 
called  on  him,  the  witness ;  that  Kemble  called  at  Mackenna's 
house  twice,  some  two  or  three  months  ago,  and  saw  Mackenna 
there  on  both  occasions,  and  remained  with  Mackenna  at  those 
times  an  hour  or  so ;  that  the  witness  knows  Mr.  Asta  Buruaga, 
the  Chilian^  Minister  at  Washington,  and  had  seen  him  in  New 
York,  at  Mackenna's  house,  after  the  arrival  of  Mackenna  in  the 
United  States,  and  had  seen  Rogers  at  Mackenna's  house,  on  a 
great  many  occasions,  and  had  heard  the  subject  of  fitting  out  pri- 
vateers discussed  between  Rogers  and  Mackenna  in  a  general  way, 
and  had  heard  the  Meteor  mentioned  between  them. 

George  M.  Ramsay  testifies,  that  he  knows  Mackenna  and 
Rogers,  and  he  produces  a  paper,  which  he  saw  Mackenna  sign  in 
two  places.  The  paper  is  signed,  *'  Benj,  Vicuna  Mackenna,  con- 
fidential agent  of  the  government  of  Chile,  in  the  United  States  of 
America,"  and  is  a  contract  dated  New  York,  December  27, 1865, 
between  Mackenna  of  the  one  part^  and  Ramsay,  as  the  inventor 
and  owner  of  certain  boats  called  ^'  torpedo  boats,"  and  also  of 
torpedoes,  for  the  delivery  by  Ramsay,  in  Chile,  of  two  torpedo 
boats  and  ten  torpedoes,  within  ninety  days  from  the  date  of  the 
contract,  and  for  the  personal  service  of  Ramsay  in  Chile,  with 
^^  the  necessary  skilled  men  to  assist  him  to  efficiently  operate  said 
two  torpedo  boats  against  the  enemy's  vessels  of  war  and  trans- 
ports, for  and  in  behalf  of  the  government  of  Chile,  for  a  period  of 
one  (1)  year  from  the  delivery  of  the  said  torpedo  boats  as  herein 

provided,  but  with  the  proviso  that  should  the  present  war  with 
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Spain  terminate  before  the  expiration  of  that  year,  then  his  term 
of  service  also  expires,"  The  contract  also  provides  for  the  pay- 
ment by  thd  government  of  Chile  to  Ramsay  of  ^^  a  premium  for 
the  destruction  of  any  and  all  Spanish  vessels  of  war  or  transports 
which  he  may  accomplish,"  with  a  provision  as  to  fixing  the 
amount  of  such  premiums.  In  the  contract,  Mackenna  agrees  to 
furnish  Ramsay  ^'  and  his  associates,  such  commissions  as  they  may 
require,  to  show  they  are  legally  authorized  by  the  government  of 
Chile  to  perform  such  service  as  is  herein  implied  and  expressed." 
This  contract  has  appended  to  it  a  certificate,  signed  "  Stephen 
Rogers,  Consul  for  the  Republic  of  Chile  in  New  York,  &c.,  Ac." 
Hunter  states  that  he  had  a  talk  with  Rogers  in  regard  to  his  giv- 
ing this  certificate  before  he,  the  witness,  received  it ;  and  that  after 
that  conversation,  he  received  the  certificate  as  being  provided  for 
in  the  contract,  and  attached  it  himself  to  the  contract.  The  cer- 
tificate is  dated  December  29, 1865,  and  is  as  follows:  ^^  I  certify 
that  one  Benjamin  Vicuna  Mackenna,  now  in  this  city,  is  duly 
and  fully  authorized  by  his  government,  the  Republic  of  Chile,  to 
execute  contracts,  and  sign  any  and  all  agreements  for  the  said 
government,  that  in  his  discretion  may  promote  her  interests,  and 
that,  in  my  presence,  he  did  sign,  on  the  27th  inst.,a  contract  with 
George  M.  Ramsay,  respecting  the  sale  and  tlie  operating  of  tor- 
pedo boats." 

The  testimony  thus  reviewed  leads  clearly  to  the  conclusion,  that 
Wright,  McNichols,  Conkling,  and  Byron,  within  the  limits  of  the 
United  States,  were  knowingly  concerned  in  procuring  the  Meteor 
to  be  put  within  the  control  of  the  authorized  representatives  of 
the  Chilian  government,  with  intent  that  she  should  be  employed 
in  the  service  of  Chile,  to  cruise  or  commit  hostilities  against  Spain. 
This  is,  in  the  judgment  of  the  Court,  a  furnishing  of  the  Meteor 
to  the  Chilian  government  with  such  intent.  The  testimony  is 
also  abundant  to  show  that  the  active  owners  of  the  Meteor,  and 
their  authorized  agent,  Cary,  were  themselves  knowingly  concerned 
in  offering  the  vessel  to  the  Chilian  authorities,  and  placing  her 
within  their  power  and  control,  with  such  intent.  They,  there- 
fore, in  a  like  sense,  were  concerned  in  furnishing  the  vessel,  with 
that  intent,  to  the  Chilian  government.  But  the  evidence  is  also 
clear  that  Captain  Kemble  and  others  concerned  in  putting  stores 
and   coal  on  board  the  Meteor  did  so  with  the  intent  that  she 
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should  be  employed  in  the  service  of  Chile  to  cmise  or  commit  hos- 
tilities against  Spain,  and  were  thus  knowingly  concerned,  within 
the  limits  of  the  United  States,  and  with  such  intent,  in  furnishing 
the  Meteor  with  stores  and  coal,  and  in  fitting  her  out  with  what 
was  necessary  to  make  her  an  effective  vessel.  This  would  bring 
what  was  done  within  the  inhibition  of  the  third  section  of  the  stat- 
ute, even  though  the  meaning  of  the  word  "^furnishing"  should 
be  limited  to  the  act  of  providing  the  vessel  with  supplies,  fuel, 
and  other  articles  necessary  or  proper  for  her  use. 

Much  stress  was  laid,  in  the  course  of  the  argument,  by  the 
counsel  for  the  claimant,  upon  the  fact  that  the  testimony  of 
the  witnesses  Wright,  McNichoIs,  Nichols,  and  Conkling,  as  to 
conversations  between  them  on  the  one  side,  and  Rogers  and 
Mackenna  on  the  other,  was  hearsay  and  secondary  in  its 
character.  The  testimony  of  these  witnesses  clearly  shows  that  a 
common  plan  was  entered  upon  by  them  and  Rogers  and  Mac- 
kenna,  to  procure  the  Meteor  for  the  service  of  Gliile,  in  the  war 
between  that  country  and  Spain.  Rogers  set  McNichoIs,  Byron, 
and  Conkling  in  motion  as  his  agents  for  that  purpose.  The  law 
is  well  settled,  that  where  two  or  more  persons  are  associated 
together  for  the  same  illegal  purpose,  any  act  or  declaration  of  one 
of  tlie  parties  in  reference  to  the  common  object,  and  forming  a 
part  of  the  res  gesta^  may  be  given  in  evidence  against  the  others. 
(2%6  American  Fur  Company  v.  The  United  States^  2  Peters^  368.) 
Upon  this  principle  the  Court  admitted  at  the  trial  the  evidence 
in  regard  to  which  the  objection  was  made. 

In  the  course  of  the  trial,  considerable  evidence  was  received  by 
the  Court  provisionally,  under  the  objection  of  the  counsel  for  the 
claimant  that  such  evidence  would  be  irrelevant,  if  standing  by 
itself,  and  if  unconnected  with  other  evidence.  But,  in  the 
judgment  of  the  Court,  the  evidence  thus  objected  to  was  made 
competent  by  being  satisfactorily  connected  with  the  rest  of  the 
evidence  in  the  case.  The  Court,  on  the  trial  of  a  cause  in  Admi- 
ralty, is  not  embarrassed  by  the  apprehension  which  exists  on  the 
trial  of  a  cause  before  a  Jury,  as  to  the  effect  likely  to  be  produced 
by  evidence  which  may,  after  it  has  once  been  given,  be  after- 
wards stricken  out  as  incompetent.  In  the  conduct  of  all  trials, 
the  evidence  must  come  in  at  different  stages  of  the  trial,  and  it  is 
<^ten  absolutely  necessary  to  admit  evidence  the  strict  legal  compe- 
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tency  of  which  cannot  be  shown  till  after  it  is  received.  In  the 
present  ease,  the  Court  has  applied  to  the  evidence  the  rules  which 
govern  in  trials  in  the  Admiralty,  and  has  not  taken  into  consid- 
eration any  testimony  which  is  not  admissible  under  those  rules* 

The  Court  cannot,  in^the  present  case,  overlook  the  fact  that 
neither  Mr.  Cary,  nor  any  one  of  the  owners  of  the  Meteor,  nor 
any  other  witness,  was  put  upon  the  stand  on  the  part  of  the  claim- 
ant, to  make  any  explanation  as  to  the  object  for* which  the  Me- 
teor was  about  to  go  to  sea  when  she  was  seized,  or  as  to  her  real 
destination.  In  view  of  the  testimony  put  in  by  the  libellants  in 
this  case,  the  Court  is  clearly  of  opinion  that  the  onu^  probandi 
rested  on  the  claimant  to  show  the  real  character  of  the  transac- 
tions in  regard  to  the  Meteor  and  her  actual  destination,  if  such 
character  and  destination  were  different  from  those  ;so  clearly  indi- 
cated in  tlie  testimony  given  on  the  part  of  the  libellants.  The 
exculpatory  testimony,  if  any  existed,  was  within  the  control  of  the 
claimant,  Cary,  and  of  his  principals,  the  Messrs.  Forbes.  The  li- 
bellants seem  to  have  produced  as  witnesses  nearly  every  person 
who  had  any  active  connection  with  the  transactions  in  regard  to 
the  Meteor.  The  absence  of  such  exculpatory  testimony  is  not 
accounted  for,  and  the  legal  presumption  follows,  that  the  facts  tes- 
tified to  by  the  witnesses  for  the  libellants  do  not  admit  of  a  satis- 
factory explanation.  ( The  Brig  Short  Staple^  1  GaUison^  104 ; 
S.  C,  9  Cranch^  65 ;  Ten  Soffsheada  of  Rum^  1  Q-allison^  188 ;  The 
Struggle  v.  The  United  Statea^  9  Cranch^  71 ;  The  Robert  Edwards^ 
6  Wheaton^  187.)  The  very  recent  cases  of  The  SlaverSy  cases  of 
libels  under  the  slave-trade  Act,  three  of  which  were  originally 
brought  in  this  Court  (2  Wallace,  350,  366,  375,  383),  lay  down 
principles  which  are  very  pertinent  to  the  present  case.  In  Tfie 
Kate  (2  Wallace^  350),  the  principle  laid  down  by  tliis  Court  was 
affirmed  by  the  Supreme  Court,  —  that  when  the  evidence  on  the 
part  of  the  government  creates  strong  suspicions  or  well-grounded 
suspicions  that  the  vessel  seized  as  being  employed  in  the  slave- 
trade  was  fitted  out  or  fitting  out  for  that  purpose,  such  evidence 
must  produce  her  conviction  and  condemnation  unless  rebutted  by 
clear  and  satisfactory  proofs  on  the  part  of  the  claimants,  showing 
her  voyage  to  be  a  lawful  one.  In  another  of  those  cases  (^The 
Reindeer y  2  Wallace^  383),  the  Supreme  Court  say :  "  Suits  of  this 
description  necessarily  give  rise  to  a  wide  range  of  investigation, 
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for  the  reason  that  the  purpose  of  the  voyage  is  directly  involved 
in  the  issne.  Experience  shows  that  positive  proof  in  such  cases  is 
not  generally  to  be  expected,  and  for  that  reason,  among  others, 
the  law  allows  a  resort  to  circumstances  as  the  means  of  ascertain- 
ing the  truth.  Circumstances  altogether  inconclusive,  if  separately 
considered,  may,  by  their  number  and  joint  operation,  especially 
when  corroborated  by  moral  coincidences,  be  sufficient  to  constitute 
conclusive  proof."  In  the  case  of  Clifton  v.  The  United  States 
(4  Howard^  242),  which  was  a  libel  of  information  on  a  seizure  for 
the  fraudulent  undervaluation  of  goods  in  an  invoice,  the  Circuit 
Court  instructed  the  jury  that  "  to  withhold  testimony  which  it  was 
in  the  power  of  a  party  to  produce  in  order  to  rebut  a  charge  against 
him,  where  it  was  not  supplied  by  equivalent  testimony,  might  be 
as  fatal  as  positive  testimony  in  support  or  confirmation  of  the 
charge,"  and  ^^  that  if  the  claimant  had  withheld  proof  which  his 
accounts  and  transactions  with  these  parties  afforded,  it  might  be  pre- 
sumed that,  if  produced,  they  would  have  operated  unfavorably  to 
his  case."  This  instruction  having  been  excepted  to  by  the  claim- 
ants,  the  case  was  taken  to  the  Supreme  Court  by  writ  of  error. 
Mr.  Justice  Nelson,  in  delivering  the  opinion  of  that  Court,  says, 
in  regard  to  those  instructions :  ''  They  were  not  only  quite  perti- 
nent to  the  question  in  hand,  but  founded  upon  the  well-established 
rules  and  principles  of  evidence.  The  prosecution  involved  in  its 
result  not  only  the  forfeiture  of  a  considerable  amount  of  property, 
but  also  the  character  of  the  claimant  both  as  a  merchant  and  an 
individual.  He  was  charged  with  a  deliberate  and  systematic  vio- 
lation of  the  revenue  laws  of  the  country  by  means  of  frauds  and 
peijuries,  and  the  Court  had  pronounced  the  proof  sufficient  to 
establish  the  offence  unless  explained  and  rebutted  by  opposing  evi- 
dence. Under  these  circumstances,  the  claimant  was  called  upon 
by  the  strongest  considerations,  personal  and  legal,  if  innocent,  to 
bring  to  the  support  of  his  defence  the  very  best  evidence  that  was 
in  his  possession  or  under  his  control." 

Much  reliance  was  placed  by  the  counsel  for  the  claimant,  in  his 
summing  up,  upon  the  doctrine  supposed  by  him  to  have  been  laid 
down  by  the  Supreme  Court  in  the  case  of  The  Santimma  Trini* 
dad  (7  WheaUm^  288).  That  doctrine  was  stated  by  the  counsel 
in  various  forms,  but  the  principle  contended  for  was,  that  freedom 
of  commerce  is  aUowed  to  a  neutral  to  furnish  to  a  belligerent  war- 
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like  materials  or  warlike  vessels,  as  articles  of  merchandise  or  traf- 
fic ;  that  while  the  principle  of  the  law  of  nations  is  recognized, 
which  prohibits  neutral  territory  from  being  used  by  either  bellig- 
erent as  a  vantage-ground  from  which  he  may  sally  forth  to  com- 
mit hostilities  upon  the  other  belligerent,  yet  the  right  of  citizens  of 
the  neutral  country  to  sell  all  that  their  industry  produces  for  pur- 
poses of  war,  as  fair  matter  of  trade,  to  any  belligerent,  cannot  be 
interfered  with ;  that  it  is  no  offence  and  no  violation  of  neutrality 
to  sell  a  vessel  of  war,  armed  or  not  armed,  in  our  ports,  to  a  bellig- 
erent power ;  and  that  there  is  the  same  right,  under  the  law  of 
nations,  to  sell  in  our  ports  an  armed  vessel,  under  such  circum- 
stances, that  there  is  to  sell  guns  or  ammunition  or  any  other  raw 
material.  At  another  stage  of  his  argument,  the  counsel  main- 
tained the  proposition,  that  unless  it  appeared  affirmatively  that  the 
vessel  was  to  sail  out  from  the  port  of  New  York  as  an  enlisted 
hostile  ship  of  one  belligerent,  there  was  no  criminality,  although 
it  should  be  made  to  appear  by  indisputable  proof  that  she  had  been 
built,  fitted,  armed,  and  equipped  as  a  ship  of  war,  complete  and 
ready  for  action. 

The  views  thus  pressed  upon  the  Court  have,  in  its  judgment, 
no  foundation  in  public  law,  or  in  any  decision  that  has  been  made 
by  the  highest  judicial  tribunal  of  the  United  States.  The  case  of 
The  Santisaima  Trinidad  was  decided  by  the  Supreme  Court  at  the 
February  Term,  1822.  It  was  a  libel  filed  by  the  consul  of  Spain, 
in  the  District  Court  of  Virginia,  in  April,  1817,  against  certain 
property  originally  constituting  part  of  the  cargo  of  the  Spanish 
ship  Santissima' Trinidad,  which  was  alleged  to  have  been  unlaw- 
fully and  piratically  taken  out  of  that  vessel  on  the  high  seas,  by  a 
squadron  consisting  of  two  anned  vessels  called  the  Independencia 
del  Sud  and  the  Altravida,  and  manned  and  commanded  by  per- 
sons assuming  themselves  to  be  citizens  of  the  United  Provinces  of 
the  Rio  de  la  Plata,  commonly  called  the  government  of  Buenos 
Ayres.  The  libel  was  filed  by  the  consul  on  behalf  of  the  original 
Spanish  owners  of  the  property,  and  claimed  tlie  restitution  of  the 
property  principally  upon  three  grounds,  —  first,  that  the  com- 
manders of  the  capturing  vessels  were  native  citizens  of  the  United 
States,  and  were  prohibited  by  our  treaty  with  Spain  of  1795  firom 
taking  commissions  to  cruise  against  that  power ;  second,  that  the 
capturing  vessels  were  owned  in  the  United  States  and  were  origi-* 
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Daily  equipped,  fitted  oat,  armed  and  manned  in  the  United  States, 
contrary  to  law ;  third,  that  their  force  and  armament  had  been  il- 
legally augmented  within  the  United  States.  The  District  Court 
decreed  restitution  of  the  property,  and  the  Circuit  Court  affirmed 
the  decree,  and  the  case  was  then  taken  by  appeal  to  the  Supreme 
Court.  That  Court  (Mr.  Justice  Story  delivering  its  opinion)  de- 
cided that  the  Independencia  was  in  point  of  fact  a  public  ship  be- 
longing to  the  government  of  the  United  Provinces,  and  that  all 
captures  made  by  her  were  to  be  regarded  as  valid.  It  appeared 
that  the  property  in  question  was  captured  by  the  Independencia 
alone,  the  Altravida  being  a  tender,  or  despatch  vessel,  to  the  Inde- 
pendencia. The  Supreme  Court  also  decided  that  the  evidence 
showed  that  there  had  been  a  clearly  illegal  augmentation  of  the 
forces  of  the  Independencia  and  the  Altravida,  within  the  jurisdic- 
tion of  the  United  States,  by  an  increase  of  their  crews  there,  prior 
to  the  capture  iu  question,  and  that  such  illegal  augmentation  was 
a  violation  of  the  law  of  nations  as  well  as  of  our  own  municipal 
laws,  and  required  restitution  to  be  made  of  the  property  subse- 
quently captured  by  the  vessels.  The  Court,  therefore,  affirmed 
the  decree  of  the  Circuit  Court.  In  the  course  of  his  opinion  Mr. 
Justice  Story  discusses  the  point  taken,  that  the  Independencia  was 
originally  armed  and  fitted  out  in  the  United  States  contrary  to  law, 
and  says :  ^^  It  is  apparent,  that  though  equipped  as  a  vessel  of  war, 
she  was  sent  to  Buenos  Ayres  on  a  commercial  adventure,  contra- 
band indeed,  but  in  no  shape  violating  our  laws,  or  our  national 
neutrality.  If  captured  by  a  Spanish  ship  of  war  during  the  voy- 
age, she  would  have  been  justly  condemnable  as  a  good  prize,  for 
being  engaged  in  a  traffic  prohibited  by  the  law  of  nations.  But 
there  is  nothing  in  our  laws,  or  in  the  law  of  nations,  that  forbids 
our  citizens  from  sending  armed  vessels,  as  well  as  munitions  of 
war,  to  foreign  ports  for  sale.  It  is  a  commercial  adventure  which 
no  nation  is  bound  to  prohibit,  and  which  only  exposes  the  persons 
engaged  in  it  to  the  penalty  of  confiscation.  Supposing,  therefore, 
the  voyage  to  have  been  for  commercial  purposes,  and  the  sale 
at  Buenos  Ayres  to  have  been  a  bona  fide  sale  (and  there  is  noth- 
ing in  the  evidence  before  us  to  contradict  it),  there  is  no  pretence 
to  say  that  the  original  outfit  on  the  voyage  was  illegal,  or  that  a 
capture  made  after  the  sale  was,  for  that  cause  alone,  invalid." 
These  views  of  Mr.  Justice  Story  were,  as  is  apparent  from  the 
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statement  which  has  been  made  of  the  case,  obiter  dieta^  and  not 
necessary  to  the  decision  of  the  cause,  restitution  of  the  property 
being  decreed  upon  the  ground  of  the  illegal  augmentation  of  the 
force  of  the  capturing  vessel  in  our  ports  prior  to  the  capture. 
The  facts  in  regard  to  the  commercial  adventure  of  the  Indepen- 
dencia,  referred  to  by  Mr.  Justice  Story,  as  they  appear  in  the  report 
of  the  case,  were,  that  that  vessel,  having  been  a  privateer  during 
the  war  between  the  United  States  and  Great  Britain,  was,  after 
the  peace,  sold  by  her  original  owners,  and  loaded  by  her  new 
ones,  at  Baltimore^  in  January,  1816,  with  a  cargo  of  munitions  of 
war ;  that  she  sailed  from  Baltimore  with  them,  and  armed  with 
twelve  guns,  part  of  her  original  armament,  to  Buenos  Ayres,  un- 
der written  instructions  from  her  owners  to  her  supercargo,  author^ 
izing  him  to  sell  the  vessel  to  the  government  of  Buenos  Ayres,  if 
he  could  obtain  a  suitable  price ;  and  that  she  was  sold  at  Buenos 
Ayres  to  parties  who  again  sold  her,  so  that  she  became  a  public 
commissioned  vessel  of  the  government  of  Buenos  Ayi^s.  It  was 
on  these  facts  that  Judge  Story  remarked  that  the  vessel,  though 
equipped  as  a  vessel  of  war,  was  sent  to  Buenos  Ayres  on  a  com- 
mercial adventure  in  no  shape  violating  our  laws  or  our  national 
neutrality,  and  that  there  is  nothing  in  our  laws,  or  in  the  law  of 
nations,  that  forbids  our  citizens  from  sending  armed  vessels  to  for- 
eign ports  for  sale.  If  the  Messrs.  Forbes,  or  any  of  the  owners  of 
the  Meteor,  or  Mr.  Gary,  their  agent,  or  any  of  the  parties  con- 
cerned in  the  transactions  in  regard  to  the  Meteor,  had  testified 
before  the  Court,  on  this  trial,  that  the  Meteor  was  going  out  to 
Panama  on  a  purely  commercial  adventure,  to  be  sold  there,  if  a 
suitable  price  could  be  obtained,  and  if  it  appeared  that  there  was 
no  intent  on  the  part  of  the  owners,  or  any  other  person,  that  the 
vessel  should  be  used  to  violate  the  neutrality  of  the  United  States, 
there  might  be  some  pretence  that  this  case  was  within  the  princi- 
ple thus  laid  down  by  Mr.  Justice  Story.  But  the  whole  testi- 
mony points  in  a  different  direction.  The  transaction  with  the 
agents  of  Chile  at  New  York,  in  regard  to  the  Meteor,  was,  it  is 
true,  a  commercial  adventure,  in  so  far  that  the  vessel  was  sold, 
and  that  such  sale  was  a  matter  of  trade  or  commerce  at  New 
York,  between  her  owners  and  the  agents  of  the  government  of 
Chile.  But,  in  the  sense  in  which  Mr.  Justice  Story  speaks  of  the 
sending  of  the  Independencia  to  Buenos  Ayres  on  a  commercial 
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adventure,  there  was  no  commercial  adventure  in  the  case  of  the 
Meteor. 

What  the  Supreme  Court  regard  as  not  heing  a  commercial 
adventure  is  shown  by  the  opinion  of  that  Court,  delivered  by 
Chief  Justice  Marshall,  in  the  case  of  The  Qran  Para  (1  Whea- 
tan^  471),  which  came  before  that  Court  at  the  same  term  as  the 
case  of  The  Santissima  Trinidad.  It  was  a  libel  filed  in  the  Dis- 
trict Court  of  Maryland,  by  the  Consul-General  of  Portugal,  pray- 
ing for  the  restitution  to  Portuguese  owners  of  a  quantity  of  gold 
and  silver  coin  alleged  to  have  been  taken  from  the  Portuguese 
ship  Gran  Para  by  a  private  armed  vessel  called  the  Irresistible, 
fitted  out  in  the  United  States  in  violation  of  the  Neutrality  Acts. 
It  appeared  that  the  Irresistible  was  built  as  a  war  vessel  in  the 
United  States,  and  sailed  from  Baltimore  for  Teneriffe,  between 
February  and  June,  1818,  with  a  crew  of  fifty  men,  and  with  can- 
non, small  arms  and  ammunition  in  her  hold^  entered  outwards  as 
cargo ;  that  she  proceeded  to  Bnenos  Ay  res,  and  was  commissioned 
as  a  vessel  of  the  government  of  Bnenos  Ayres,  to  cruise  against 
Spain,  and  sailed  from  Buenos  Ayres  on  a  cruise,  in  June,  1818 ; 
that  the  next  day  her  master  produced  a  commission  from  the 
•  Chief  of  the  Oriental  Republic,  to  cruise  under  that  commission, 
and  sent  back  the  commission  of  the  government  of  Buenos 
Ayres ;  that  during  the  cruise'  the  money  in  question  was  cap- 
tured ;  and  that  the  Irresistible  subsequently  brought  the  money 
to  Baltimore.  Chief  Justice  Marshall,  in  his  opinion,  says :  '^  That 
the  Irresistible  was  purchased,  and  that  she  sailed  out  of  the  port 
of  Baltimore,  armed  and  manned  as  a  vessel  of  war,  for  the  pur- 
pose of  being  employed  as  a  cruiser  against  a  nation  with  whom 
the  United  States  were  at  peace,  is  too  clear  for  controversy. 
That  the  arms  and  ammunition  were  cleared  out  as  cargo  cannot 
vary  the  case.  Nor  is  it  thought  to  be  material  that  the  men  were 
enlisted  in  form  as  for  a  common  mercantile  voyage.  There  is 
nothing  resembling  a  commercial  adventure  in  any  part  of  the 
transaction.  The  vessel  was  constructed  for  war,  and  not  for  com- 
merce. There  was  no  cargo  on  board  but  what  was  adapted  to 
the  purposes  of  war.  The  crew  was  too  numerous  for  a  merchant- 
man, and  was  suflicient  for  a  privateer.  These  circumstances 
demonstrate  the  intent  with  which  the  Irresistible  sailed  out  of  the 

port  of  Baltimore.     But  she  was  not  commissioned  as  a  privateer, 
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nor  did  she  attempt  to  act  as  one,  until  she  reached  the  river  La 
Plata,  when  a  commission  was  obtained  and  the  crew  re-enlisted. 
This  Court  has  never  decided  that  the  offence  adheres  to  the  ves- 
sel, whatever  changes  may  have  taken  place,  and  cannot  be  depos- 
ited at  the  termination  of  the  cruise  in  preparation  for  which  it  was 
committed  ;  and,  as  the  Irresistible  made  no  prize  on  her  passage 
from  Baltimore  to  the  river  La  Plata,  it  is  contended  that  her 
offence  was  deposited  there,  and  that  the  Court  cannot  connect 
her  subsequent  cruise  with  the  transactions  at  Baltimore.  If  this 
were  to  be  admitted  in  such  a  case  as  this,  the  laws  for  the  preser- 
vation of  our  neutrality  would  be  completely  eluded,  so  far  as  their 
enforcement  depends  on  the  restitution  of  prizes  made  in  violation 
of  them.  Vessels  completely  fitted  out  in  our  ports  for  military 
operations  need  only  sail  to  a  belligerent  port,  and  there,  after  ob- 
taining a  commission,  go  through  the  ceremony  of  discharging  and 
re-enlisting  their  crew,  to  become  perfectly  legitimate  cruisers, 
purified  from  every  taint  contracted  at  the  place  where  all  their 
real  force  and  capacity  for  annoyance  were  acquired.  This  would, 
indeed,  be  a  fraudulent  neutrality,  disgraceful  to  our  own  govern- 
ment, and  of  which  no  nation  would  be  the  dupe.  It  is  impossible 
for  a  moment  to  disguise  the  facts,  that  the  arms  and  ammunition 
taken  on  board  the  Irresistible  at  Baltimore  were  taken  for  the 
purpose  of  being  used  on  a  cruise,  and  that  the  men  there  enlisted, 
though  engaged  in  form  as  for  a  commercial  voyage,  were  not  so 
engaged  in  fact.  There  was  no  commercial  voyage,  and  no  indi- 
vidual of  the  crew  could  believe  that  there  was  one.  Although 
there  might  be  no  express  stipulation  to  serve  on  board  the  Irre- 
sistible, after  her  reaching  the  La  Plata  and  obtaining  a  commis- 
sion, it  must  be  completely  understood  that  such  was  to  have  been 
the  fact.  For  what  other  purpose  could  they  have  undertaken 
this  voyage?  Everything  they  saw,  everything  that  was  done, 
spoke  a  language  too  plain  to  be  misunderstood."  The  Court 
affirmed  the  decree  restoring  the  money,  on  the  ground  that  it  had 
been  captured  by  a  vessel  which  had  violated  our  neutrality  law. 
The  Court  held  that  the  Irresistible  came  within  the  prohibitions 
of  that  part  of  the  third  section  of  the  Neutrality  Act  of  June  5, 
1794  (1  U,  S.  Stat,  at  Large^  883),  which  makes  it  penal  for 
any  person,  within  any  waters  of  the  United  States,  to  be  know- 
ingly concerned  "  in  the  furnishing,  fitting  out,  or  arming  of  any 
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ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be  employed 
in  the  service  of  any  foreign  prince  or  state,  to  cruise  or  commit 
hostilities  upon  the  subjects,  citizens,  or  property  of  another  foreign 
prince  or  state  with  whom  the  United  States  are  at  peace."  'The 
Court  also  referred  to  the  fact  that  the  Neutrality  Act  of  March 
3,  1817  (3  U.  S.  Stat,  at  Large^  370,  §  1),  adapts  the  previous 
laws  to  the  actual  situation  of  the  world,  by  adding  to  the  words 
"  of  any  foreign  prince  or  state,"  in  the  third  section  of  the  act  of 
1794,  the  words  "  or  of  any  colony,  district,  or  people."  The  third 
section  of  the  act  of  April  20,  1818,  is  in  substance  the  same 
with  the  first  section  of  the  act  of  1817.  The  Meteor,  although 
she  did  not  have  on  board  of  her,  when  seized,  any  cannon,  small 
arms  or  ammunition,  except  the  boxes  of  cannon-shot  testified  to 
by  the  witness  Sease,  was  not,  on  the  evidence,  really  engaged 
any  more  in  a  commercial  adventure,  in  taking  out  her  clearance 
for  Panama,  than  was  the  Irresistible  in  her  voyage  to  Buenos 
Ayres.  The  Meteor,  although  not  completely  fitted  out  for  mili- 
tary operations,  was  a  vessel  of  war,  and  not  a  vessel  of  commerce. 
She  had  in  ho  manner  been  altered  from  a  vessel  of  war  so  as  to 
fit  her  to  be  only  a  merchantman,  and  so  as  to  unfit  her  to  be  a 
vessel  of  war.  It  needed  only  that  she  should  reach  a  point  be- 
yond the  jurisdiction  of  the  United  States,  and  there  have  her  arma- 
ment and  ammunition  put  on  board  of  her,  to  become  an  armed 
cruiser  of  the  Chilian  government  against  the  government  of 
Spain.  To  permit  a  transaction  of  the  kind  shown  by  the  proofs 
in  this  case  to  be  consummated,  would,  in  the  language  of  Chief 
Justice  Marshall,  in  the  case  of  The  Gran  Para^  be  "  a  fraudulent 
neutrality." 

The  case  of  Moodie  v.  The  Alfred  (3  Dallas^  307),  decided  by 
the  Supreme  Court  at  the  August  term,  1796,  was  pressed,  upon 
the  argument,  by  the  counsel  for  the  claimant,  as  sanctioning  the 
freedom  of  commerce  for  which  he  contended.  In  that  case,  a 
British  prize  had  been  taken  by  a  French  privateer  and  sent  into 
Charleston.  The  privateer  had  been  built  in  New  York,  with  the 
express  view  of  being  employed  as  a  privateer  against  Great 
Britain,  in  case  there  should  be  a  war  between  the  United  States 
and  Great  Britain.  Some  of  the  equipments  put  upon  her  in  New 
York  were  calculated  for  war,  though  they  were  frequently  used 
for  merchant  ships.     She  was  sent  to  Charleston,  where  she  was 
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Bold  to  a  French  citizen.  He  carried  her  to  a  French  island, 
where  she  was  completely  armed  and  equipped  and  fiimished  with 
a  commission,  and  she  afterwards  sailed  on  a  cruise,  during  which 
the  |)rize  in  question  was  taken.  It  Was  contended,  in  that  case, 
that  the  original  construction  oi'  outfit  of  the  privateer  was  an  origi- 
nal construction  or  outfit  of  a  vessel  for  the  purposes  of  war,  and 
that  therefore,  the  capture  of  the  prize  was  illegal ;  but  the  Court 
overruled  this  view.  That  case  affords  no  countenance  to  the 
doctrine  in  support  of  which  its  authority  is  adduced.  The  only 
fact  appearing  in  the  case  bearing  on  the  illegality  of  the  transac- 
tion was,  that  the  vessel  was  built  in  the  United  States,  was  fur- 
nished there  with  some  warlike  equipments,  and  was  there  sold  to 
a  French  citizen.  But  the  main  ingredient  was  wanting  of  any 
furnishing,  fitting  out  or  arming  of  the  vessel  with  intent  that  she 
should  be  employed  in  the  service  of  France,  to  cruise  or  commit 
hostilities  upon  the  subjects  or  property  of  Great  Britain.  She  was 
built  with  the  intent  to  cruise  in  the  service  of  the  United  States 
against  Great  Britain  in  the  contingency  of  a  war  between  those 
two  powers,  and  no  circumstance  appears  in  connection  with  the 
sale  of  the  vessel,  except  that  she  was  sold  in  the  United  States  to 
a  French  citizen.  If  it  had  been  shown  that  she  was  purchased 
by  the  French  citizen  with  intent  to  employ  her  in  the  service  of 
France  to  cruise  against  Great  Britain,  the  case  might  have  been  a 
different  one,  and  the  decision  might  have  been  different ;  but  the 
case  as  it  stands  furnishes  no  support  to  the  doctrines  urged  by  the 
counsel  for  the  claimant. 

Nor  is  there  anything  to  be  found  in  the  decision  of  the  Supreme 
Court  in  the  case  of  The  United  States  v.  Quincy  (6  Peters^  445), 
which  sanctions  those  doctrines.  According  to  that  decision,  the 
question  of  intent  is  the  main  question  under  the  neutrality  law, 
and,  as  the  Court  say,  "  all  the  latitude  necessary  for  commercial 
purposes  is  given  to  our  citizens,  and  they  are  restrained  only  from 
such  acts  as  are  calculated  to  involve  the  countrv  in  war." 

The  sale  of  a  fully  armed  vessel  of  war  in  the  United  States  to  a 
belligerent  government,  or  to  a  subject  or  citizen  of  such  govern- 
ment, may  be,  as  a  naked  act,  lawful  and  no  offence  against  the 
law  of  nations  or  the  statutory  law  of  the  United  States ;  but,  if 
such  vessel  passes  virtually,  and  to  all  practical  intents  and  pur^ 
poses,  in  the  United  States,  into  the  control  of  the   belligerent 
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power,  or  of  its  subject  or  citizen,  with  the  intent  on  the  part  of 
those  concerned  in  putting  the  vessel  under  such  control  that  she 
shall  be  employed  in  the  service  of  the  belligerent  power,  to  cruise 
or  commit  hostilities  against  the  subjects,  citizens  or  property  of  a 
power  at  war  with  such  belligerent  lind  at  peace  with  the  United 
States,  the  neutrality  of  the  United  States  is  compromised,  and  the 
neutrality  law  of  the  United  States  is  violated.  To  say  that,  with 
such  an  intent  proved  in  the  sale  of  the  vessel,  nothing  has  been 
done  in  violation  of  the  third  section  of  the  act  of  1818,  is  to  make 
such  section  virtually  a  dead  letter.  The  doctrine  contended  for 
would  result  in  this,  —  that  the  building  and  arming  of  the  vessel 
would  be  perfectly  lawful,  because,  in  building  and  arming  her,  there 
was  no  intent  to  have  her  unlawfully  employed ;  and  the  sale  would 
be  perfectly  lawful,  although  such  intent  existed  at  the  time  of  the 
sale,  because  no  such  intent  existed  when  she  was  built  or  armed ; 
and  no  interference  could  be  had  with  her  after  the  sale,  because, 
as  she  was  fully  armed  and  equipped  at  the  time  of  the  sale,  it  would 
be  unnecessary  to  do  anything  to  her  after  the  sale  to  enable  her 
to  cruise  or  commit  hostilities.  This  consequence  would  follow, 
not  only  in  respect  to  a  vessel  fully  armed,  but  in  respect  to  one 
which  had  been  merely  attempted  to  be  fitted  out  and  armed,  and 
in  respect  to  one  which  had  been  only  partially  fitted  out  and 
armed.  The  intent  is,  under  the  third  section,  the  thing  which 
marks  the  ofience.  If  the  prohibited  intent  does  not  exist,  a  citi- 
zen of  the  United  States  may  not  only  sell  a  fully  armed  vessel  in 
a  port  of  the  United  States  to  a  belligerent  power,  or  to  a  subject 
or  citizen  of  such  power,  but  may  also  send  a  fully  armed  vessel 
to  a  foreign  port  for  sale  as  a  purely  commercial  adventure.  To 
say  that  the  neutrality  laws  of  the  United  States  have  never  pro- 
hibited the  sale  of  a  vessel  of  war  as  an  article  of  commerce  is 
merely  to  say  that  they  have  not  prohibited  the  fitting  out  and 
arming,  or  the  attempting  to  fit  out  and  arm,  or  the  furnishing  or 
fitting  out  or  arming,  of  a  vessel  within  the  limits  of  the  United 
States,  provided  the  unlawful  and  prohibited  intent  did  not  exist. 

The  language  of  the  act  of  1848  is  not  ambiguous,  and  does  not 
admit  of  any  latitude  of  construction,  nor  is  there  any  provision  in 
any  section  of  it  conflicting  with  any  provision  in  any  other  sec- 
tion of  it.  It  is,  therefore,  unnecessary  to  look  outside  of  the  stat- 
ute for  any  aid  in  arriving  at  the  intention  of  the  legislature  in  its 

24* 
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enactment.  While  it  is  the  duty  of  the  Court,  m  interpreting  a 
statute,  to  effect  the  intention  of  the  legislature,  that  intention 
must  be  searched  for  in  the  words  which  the  legislature  has  em- 
ployed to  convey  it.  Where  the  language  of  an  act  is  explicit, 
there  is  great  danger  in  departing  from  the  words  used,  to  give  to 
the  law  an  effect  which  may  be  supposed  to  have  been  designed  by 
the  legislature .  (  The  Schooner  PaiUind*8  Cargo  v.  The  United  States^ 
7  Cranch^  52 ;  Denn  v.  lUid^  10  Peters^  524.)  When,  as  in  the 
present  case,  such  intention  is,  on  the  face  of  the  statute,  not  at  all 
ambiguous,  the  Court  cannot  look  elsewhere  than  into  the  statute 
itself  for  any  aid  in  interpreting  it.  These  considerations  dispose 
of  any  argument  in  favor  of  the  interpretation  urged  by  the  coun- 
sel for  the  claimant,  drawn  from  a  history  of  the  Neutrality  Acts  of 
the  United  States,  and  the  condition  of  the  foreign  relations  of  the 
United  States,  at  the  time  of  the  enactment  of  the  statute,  and  the 
political  correspondence  of  the  public  authorities  of  the  United 
States,  and  the  discussions  in  Congress  preliminary  to  the  passage 
of  the  act. 

The  importance  of  this  case,  not  merely  in  view  of  the  pecu- 
niary value  of  the  vessel  proceeded  against,  but  also  in  respect  to 
the  principles  of  public  law  involved  in  it,  have  led  the  Court  to  a 
more  extended  discussion  of  those  principles  than  would  otherwise 
have  been  necessary.  The  Court,  however,  entertains  no  doubt  as 
to  the  correctness  of  the  doctrines  of  public  law  which  it  has  ap- 
plied to  the  present  case.  Those  doctrines  are  the  result  of  the  leg- 
islative, executive,  and  judicial  action  of  the  public  authorities  and 
Courts  of  the  United  States  in  a  great  variety  of  cases,  and  the 
Court  has  nowhere  found  a  more  excellent  summary  of  them  than 
in  Wheaton*s  Intemdtional  Law  (Sth  Edition^  xvith  notes  by  Dana^ 
pages  562,  563,  note  215)  :  "As  to  the  preparing  of  vessels  within 
our  jurisdiction  for  subsequent  hostile  operations,  the  test  we  have 
applied  has  not  been  the  extent  and  character  of  the  preparations, 
but  the  intent  with  which  the  particular  acts  are  done.  If  any  per- 
son does  any  act,  or  attempts  to  do  any  act,  towards  such  prepara- 
tion, with  the  intent  that  the  vessel  shall  be  employed  in  hostile 
operations,  he  is  guilty,  without  reference  to  the  completion  of  the 
preparations  or  the  extent  to  which  they  may  have  gone,  and  al- 
though his  attempt  may  have  resulted  in  no  definite  progress 
towards  the   completion  of  the   preparations.     The  procuring  of 
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materials  to  be  used,  knowingly  and  with  tlie  intent,  &c.  is  an  of- 
fence. Accordingly,  it  is  not  necessary  to  show  that  the  vessel 
was  armed,  or  was  in  any  way,  or  at  any  time,  before  or  after  the 
act  charged,  in  a  condition  to  commit  acts  of  hostility."  "  Our  rules 
do  not  interfere  with  bond  fide  commercial  dealings  in  contraband 
of  war.  An  American  merchant  may  build  and  fully  arm  a  ves- 
sel, and  provide  her  with  stores,  and  offer  her  for  sale  in  our  own 
market.  If  he  does  any  acts,  as  an  agent  or  servant  of  a  belliger- 
ent, or  in  pursuance  of  an  arrangement  or  understanding  with  a 
belligerent,  that  she  shall  be  employed  in  hostilities  when  sold,  he 
is  guilty.  He  may,  without  violating  our  law,  send  out  such  a 
vessel,  so  equipped,  under  the  flag  and  papers  of  his  own  coun- 
try, with  no  more  force  of  crew  than  is  suitable  for  navigation,  with 
no  right  to  resist  search  or  seizure,  and  to  take  the  chances  of  cap- 
ture as  contraband  merchandise,  of  blockade,  and  of  a  market  in  a 
belligerent  port.  In  such  case,  the  extent  and  character  of  the 
equipments  is  as  immaterial  as  in  the  other  class  of  cases.  The 
intent  is  all.  The  act  is  open  to  great  suspicions  and  abuse,  and 
the  line  may  often  be  scarcely  traceable ;  yet  the  principle  is  clear 
enddgh.  Is  the  intent  one  to  prepare  an  article  of  contraband 
merchandise,  to  be  sent  to  the  market  of  a  belligerent,  subject  to 
the  chances  of  capture  and  of  the  market?  Or,  on  the  other 
hand,  is  it  to  fit  out  a  vessel  which  shall  leave  our  port  to  cruise, 
immediately  or  ultimately,  against  the  commerce  of  a  friendly  na- 
tion ?  The  latter  we  are  bound  to  prevent.  The  former  the  bel- 
ligerent must  prevent."  The  evidence  in  the  present  case  leaves 
no  rational  doubt  that  what  was  done  here  in  respect  to  the  Mete- 
or, was  done  with  the  intent  that  she  should  be  employed  in  hostile 
operations  in  favor  of  Chile  against  Spain,  and  that  what  was  done 
by  her  owners  towards  despatching  her  from  the  United  States 
was  done  in  pursuance  of  an  arrangement  with  the  authorized 
agents  of  Chile  for  her  sale  to  that  government  and  for  her  employ- 
ment in  hostilities  against  Spain,  and  that  the  case  is  not  one  of  a 
bond  fide  commercial  dealing  in  contraband  of  war. 

With  these  views,  there  must  be  a  decree  condemning  and  for- 
feiting the  property  under  seizure,  in  accordance  with  the  prayer 
of  the  libel. 
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EXHIBITS. 


EXHIBIT  A. 


Boston,  September  IS,  1865. 

Frederick  O.  Schmidt,  E$q.,  New  York:  — 

Dear  Sib  :  Owing  to  absence  from  my  desk  yesterday,  I  could  not 
reply  to  your  favor  of  the  11th.  The  Meteor  is  for  sale,  but  I  have  not 
offered  her,  because  she  needs  cleaning  up  and  painting  afler  her  late  ex- 
periences carrying  troops  and  cargoes.  She  can  be  bought  for  much  less 
than  cost,  and  much  less  than  she  can  be  built  for  to-day.  I  cannot  name 
a  price  until  I  consult  the  other  owners.  I  am  open  to  an  offer.  Am  I  to 
understand  that  you  are  acting  as  a  broker,  and,  if  so,  whether  you  expect 
to  earn  a  commission  out  of  us,  and  how  much,  if  you  should  buy  her  ? 
She  was  designed  to  carry  one  heavy  pivot  amidships  on  gun  deck,  or 
two  10-inch,  or  other  guns  at  the  same  point,  namely,  just  before  the 
mainmast ;  forward  of  this  are  four  ports  (two  on  each  side)  where  8  or 
9  inch  Dahlgrens  would  have  been  mounted  had  she  been  taken  by  the 
United  States  Navy  Department,  and  abreast  of  the  engine-hatch,  aft, 
there  are  two  ports  on  each  side  where  she  could  have  mounted  short 
d2s,  or  24  pound  howitzers,  and  on  upper  deck  there  are  beds  for  two 
dO-pound  Parrots,  making  one  pivot,  11 -inch,  or  two  10-inch;  four 
broadside,  8  or  9  inch ;  four  32  or  24  pound  howitzers,  on  gun  deck ; 
two  light  chase  guns  on  upper  deck.  She  has  two  62  j>  by  36  inch  cylin- 
ders ;  four  tubular  boilers ;  propeller  of  brass,  13  j>  feet  diameter  and 
23  feet  pitch.  The  motive-power,  boilers,  &c.  were  imported  from  Scot- 
land at  a  very  large  cost,  and  are  first  quality. 

The  ship  was  built  by  myself  and  a  few  friends,  to  cruise  after  British 
pirates,  and  she  would  have  been  taken  over  by  the  United  States,  bad 
not  Fort  Fisher  fallen  just  as  it  did.  She  was  first  under  steam  at  sea 
last  December,  and  was  tried  under  the  auspices  of  the  Navy  Depart- 
ment, at  the  measured  mile,  below  New  York,  on  the  5th  January,  when, 
according  to  the  report,  she  attained  a  rate  of  speed  said  to  be  superior 
to  that  of  any  propeller  tried  over  that  ground  by  the  United  States. 
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Since  April  1  she  has  been  three  trips  South  with  troops,  and  one  to 
New  Orleans  with  cargo. 

n.  B.  Cromwell  &  Go.  loaded  her  out,  and  wrote  that  she  was  the 
most  capable  ship  they  had  loaded,  being  full  of  heavy  cargo  on  16  feet 
4  by  14  feet  draught 

I  am,  very  faithfully, 

B.  B.  FOBBES. 
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EXHIBIT  B. 

In  pursuance  op  an  Act  of  the  Congress 
OP  THE  United  States  of  America,  En- 
titled "  An  Act  concerning  the  registering 
and  recording  of  Ships  or  Vessels,"  approved 
December  81,  1792,  and  of  an  "Act  to  reg- 
[SEAL.]  nlate  the  admeasurement  of  Tonnage  of  Ships 
and  Vessels  of  the  United  States,"  approved 
May  «,  1864.  Edwin  Kemble  of  Boston,  State 
of  Massachusetts,  having  taken  or  subscribed 
the  oath  required  by  the  said  Act,  and  hav- 
ing sworn  that  Robert  B.  Forbes  owns  ^,  with 
John  M.  Forbes  ^,  of  said  place,  are  the  only 
owners  of  the  Ship  or  Vessel  called  the  Me- 
teor of  Boston,  whereof  Edwin  Kemble  is  at 
present  Master,  and  is  a  citizen  of  the  United 
States,  and  that  the  said  Ship  or  Vessel  was 
built  at  Portsmouth,  State  of  New  Hampshire, 
in  the  year  eighteen  hundred  and  sixty-four, 
as  per  Enrolment  No.  303,  issued  at  the  Port 
of  Boston,  December  6,  1864,  now  cancelled. 
Vessel  registered  and  readmeasured. 


J,  A.  QrahftDi, 

Act.  Asat. 

BeglBter. 

[SEAI^.] 


G>  W.  BinbvM, 
D.  Collector. 


Feet. 

Tenths. 

255 

5 

34 

8 

16 

8 

Tons. 

821 

AV 

399 

1^ 

[SEAL.] 


And  G.  H.  Shirley,  Deputy  Surveyor  of 
this  Port  having  certified  that  the  said  Ship 
or  Vessel  has  two  decks  and  three  masts, 

And  that  her  length  is 

Her  breadth, 

Her  depth, 

Under  tonnage  deck. 

Between  decks  above  ditto, 

Enclosures  on  upper  deck, 

And  ihixt  she  measures  twelve  hundred 
twenty-one  yVV  tons ;  that  she  is  a  steamship, 
has  a  round  stern,  round  tuck,  and  no  head. 

And  the  said  Edwin  Kemble  having 
agreed  to  the  description  and  admeasure- 
ment above  specified,  and  sufiicient  security 
having  been  given  according  to  the  said 
Act,  the  said  steamship  has  been  duly  regis- 
tered at  the  Port  of  New  York. 

Given  under  our  hands  and  seals,  at 
the  Port  of  New  York,  this  12th  day  of 
October,  in  the  year  one  thousand  eight 
hundred  and  sixty-five. 


John  J.  Shaw, 


GO 

1-3 


O 


GO 
GO 

GO 


Naval  Officer, 
25 
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EXHIBIT  C. 

ENROLMENT. 

No.  "  TTiree  Hundred  and  Three"  Permanent. 

No.  303. 

Enrolment  in  conformity  to  an  Act  of  the  Congress  of  the 

United  States  of  America,  entitled  *^  An  Act  for  enrolling  and 

licensing  ships  or  vessels  to  be  employed  in  the  coasting-trade 

and  fisheries,  and  for  regulating  the  same." 

Robert  B.  Forbes,  ^  of  Boston,  in  the  State  of  Massachu- 

[sEAL.j  setts,  having  taken  or  subscribed  the  oath  required  by  the  said 
Act,  and  having  sworn  that  he,  together  with  John  M.  Forbes, 
i  of  said  Boston,  are  citizens  of  the  United  States,  and  sole 
owners  of  the  ship  or  vessel  called  the  Meteor,  of  Boston, 
J.  z.  Good- whereof  Alfred  Drew  is  at  present  master,  and,  as  he  hath 
CoUector.  swom,  is  a  citizen  of  the  United  States ;  and  that  the  said  ship 
or  vessel  was  built  at  Portsmouth,  State  of  New  Hampshire, 
A.  D.  eighteen  hundred  sixty-four,  as  per  certificate  of  Stephen 
Tobey  and  Daniel  Littlefield,  the  builders,  on  file  in  this  office. 
And  J.  S.  Walker,  Assistant  Deputy  Surveyor  for  this  Dis- 
trict, having  certified  that  the  said  ship  or  vessel  has  two  decks 
and  three  masts,  and  that  her  length  is  two  hundred  and  sixty 
-j^  feet,  her  breadth,  thirty-three  -fj^  feet,  her  depth,  twenty-three 
feet,  and  that  she  measures  fourteen  hundred  forty-three  tons, 
{^f  ths,  that  she  is  a  steamship,  has  a  round  stern,  no  galleries, 
and  a  straight  head. 

And  the  said  Robert  B.  Forbes,  having  agreed  to  the  de- 
scription and  admeasurement  above  specified,  and  sufficient 
security  having  been  given,  according  to  the  said  Act,  the  said 
steamship  has  been  duly  enrolled  at  the  Port  of  Boston  and 
Charlestown. 

[seal.]]  Given  under  our  hands  and  seals,  at  the  Port  of  Boston  and 
Charlestown,  this  sixth  day  of  December,  in  the  year  one 
thousand  eight  hundred  and  sixty-four. 


A.  Tack, 
Naval  Officer. 


[Indorsed.] 

The  Meteor  having  been  built  for  sale  to  Government,  and 
about  to  undergo  an  inspection  for  acceptance,  this  enrolment 
has  been'  issued  without  inspection  certificate  from  steamboat 
Inspector,  for  purpose  of  such  government  inspection  and  ac- 
ceptance. 

Boston,  December  7,  1864, 

J.  Z.  Goodrich,  OoUector, 


APPENDIX.  291 


EXHIBIT  D. 

United  States  op  America,) 
Department  of  State.     > 

To  all  to  whom  these  presents  shall  come.     Greeting : 

I  certify,  that  it  appears  from  authentic  official  iDformation  on  file  in 
this  Department,  that  a  state  of  war  has  existed  between  Spain  and  the 
Republic  of  Chile,  from  the  25th  of  September,  1865,  up  to  the  present 
time ;  that  the  United  States  are,  and  have  been  during  the  same  period,  at 
peace  with  both  the  aforesaid  nations,  and  that  Stephen  Rogers  was  recog- 
nized as  consul  ad  interim  of  the  Republic  of  Chile  for  the  Port  of  New 
York,  and  its  dependencies,  from  the  Idth  October,  1864,  to  February  12, 
1866,  when  his  exequatur  was  revoked. 

In  testimony  whereof,  I,  William  H.  Seward,  Secretary  of  State  of 
the  United  States,  have  hereunto  subscribed  my  name,  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  City  of  Washington,  this  twenty-ninth  day  of 
March,  A.  D.  1866,  and  of  the  Independence  of  the  United 
States  the  ninetieth. 

William  H.  Seward. 

{SEAL.  ) 

OIP*T  or  gTATIi  J 
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EXHIBIT  E. 


United  States  op  America, 
Department  op  State. 


} 


To  ail  to  whom  these  presents  shaU  come.     Greeting : 

I  certify,  that  the  paper  hereunto  annexed  is  a  translation  of  a  docu- 
ment officially  communicated  to,  and  now  on  file  in  this  Department. 

In  testimony  whereof,  I,  "William  H.  Seward,  Secretary  of  State  of 
the  United  States,  have  hereunto  subscribed  my  name,  and  caused 
the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  City  of  Washington,  this  thirty-first  day  of  March, 
A.  D.  1866,  and  of  the  Independence  of  the  United  States  of 
America  the  ninetieth. 

William  H.  Seward, 
[seal.] 

[Translation.] 

Promulgation  of  the  Declaration  of  War  with  Spain. 

The  Government  of  Spain  has  just  opened  hostilities  against  the  Re- 
public, blockading  with  the  squadron  she  has  in  the  Pacific,  the  port  of 
Valparaiso,  and,  as  there  is  good  reason  to  presume,  other  Chilian  ports, 
notwithstanding  the  reiterated  protests,  which,  in  the  name  of  the  Govern- 
ment of  Chile,  have  been  directed  to  the  chief  of  the  said  squadron 
against  an  aggression  which  nothing  justifies,  and  which  deeply  wounds 
the  honor  and  rights  of  Chile.  Provoked  in  this  manner  to  war,  the  peo- 
ple and  Government  of  the  Republic  are  compelled  to  accept  it  as  the 
only  resource  to  vindicate  their  dignity  and  rights  unjustly  outraged,  and 
to  provide  for  their  security,  now  threatened. 

Therefore,  in  use  of  the  faculties  conferred  on  me  by  the  part  18th  of 
Article  82  of  the  political  constitution  of  the  State,  and  in  conformity  with 
the  authorization  conferred  upon  me  by  the  law  of  the  24th  of  the  present 
month,  and  year,  in  the  first  paragraj)h  of  its  only  article,  I  solemnly 
declare  and  decree :  -^ 

Ist.  The  Republic  of  Chile  accepts  the  war  that  has  been  forced  upon 
it  by  the  Govemtnent  of  Spain. 

2d.  All  treaty  and  commerce  and  all  kinds  of  intercourse  are  closed 
between  the  two  belligerent  States. 

dd.  The  authorities  and  citizens  of  the  Republic  will  use  of  a  perfect 
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right,  and  will  fulfil  a  sacred  daty  hostilizing  the  enemy,'  repelling  his 
aggressions,  and  defending  the  national  territory  by  all  the  means  per- 
mitted by  the  rights  of  nations,  and  which  are  admitted  among  civilized 
people,  in  any  unforeseen  emergencies  when  they  have  not  received  special 
instractions  from  me. 

4th.  The  Minister  of  Foreign  Affairs  of  the  Republic  will  communi- 
cate to  friendly  nations  this  declaration,  and  will  explain  to  them  the 
motive  of  the  war  and  the  justice  of  our  cause,  and  the  Minister  of  the 
Interior  will  cause  it  to  be  made  known  to  all  the  citizens  of  the  Republic, 
ordering  to  be  published  with  all  due  solemnity. 

Given  in  Santiago,  the  twenty-fiflh  day  of  September,  of  one  thousand 
eight  hundred  and  sixty-five,  and  fifly-fiflh  of  the  independence  of  Chile. 
(Signed)  JosE  Joaquik  Perez. 

The  Minister  of  the  Interior  and  Foreign  Affairs, 

(Signed)  Alvaro  Coyarrubias. 

The  Minister  of  Justice,  Worship,  and  Public  Instruction, 

(Signed)  Federico  Errazueriz. 

The  Minister  of  the  Treasury, 

(Signed)  Alejandro  Retes. 

The  Minister  of  War  and  the  Navy, 

(Signed)  Jose  Manuel  Pinto. 
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[Indorsed.] 

[^Master^s  Oath  on  Olearing  Outward."] 


DISTRICT  AND  PORT  OF  NEW  YORK. 

I,  E.  Eemble,  master  of  the  steamer  Meteor,  bound  from  the  port  of 
New  York  to  Panama,  do  solemnly,  sincerely,  and  truly  swear,  that  the 
manifest  of  the  cargo,  on  board  the  said  steamer,  now  delivered  by  me  to 
the  collector  of  this  District,  and  subscribed  with  my  name,  contains, 
according  to  the  best  of  my  knowledge  and  belief,  a  full,  just,  and  true 
account  of  all  the  goods,  wares,  and  merchandise  now  actually  laden  on 
board  the  said  vessel,  and  of  the  value  thereof;  and  if  any  other  goods, 
wares,  or  merchandise  shall  be  laden  or  put  on  board  the  said  steamer 
previous  to  her  sailing  from  this  port,  I  will  immediately  report  the  same 
to  the  said  collector.  I  do  also  swear  that  I  verily  believe  the  duties  on 
all  foreign  merchandise  therein  specified  has  been  paid  or  secured  ac- 
cording to  law,  and  that  no  part  thereof  is  intended  to  be  relanded  within 
the  United  States ;  2|nd  that  if,  by  distress  or  other  unavoidable  accident, 
it  shall  become  necessary  to  reland  the  same,  I  will  forthwith  make  a  just 
and  true  report  thereof  to  the  Collector  of  the  Customs  of  the  District 
wherein  such  distress  or  accident  may  happen.  And  said  cargo  is  truly 
intended  to  be  landed  in  the  port  of 
So  help  me  God. 


Sworn  to  before  me,  > 
this   22d   Jan.,   1866.) 

6*  M.  Embrbb, 

John  J.  Shaw, 

D.M. 
•    /.  A.  H. 


Edmund  Ebmble. 


Dep*  OoL 
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EXHIBIT  G. 

New  York,  December  12, 1865. 
B.  B,  Forbes,  Esq.,  Boston :  — 

Dear  Sir,  —  We  telegraphed  our  Mr.  H.  H.  Wright,  at  your  city,  to 
obtain  from  you  the  price  of  the  Meteor,  subject  to  a  commission  of  five 
pet  cent  to  us,  and  have  his  reply,  offering  the  ship  at  $  350,000.  In 
your  absence  we  called  on  Messrs.  Gary  &  Co.,  who  fbmished  us  par- 
ticulars which  we  have  handed  to  our  parties.  They  have  made  a  slight 
inspection  of  the  ship,  and  propose  sending  their  engineers  on  board  to- 
morrow, when,  if  they  mean  business,  we  shall  be  prepared  to  make  an 
offer.  Mr.  Gary  has  called  on  us  to-day,  and  says  he  is  the  party  through 
whom  the  purchase  is  to  be  made.  We  telegraphed  as  above,  suppo^ng 
you  were  the  only  party.  Please  set  us  right  on  this  point,  as  we  do  not 
wish  any  collision  should  we  effect  a  sale. 

Yours  truly, 
(Signed)  Gharles  L.  Wright  &  Go. 


EXHIBIT  H. 

Boston,  December  18, 1865. 

Gentlemen,  —  Anything  which  Messrs.  Gary  engage  will  be  ratified 

by  us. 

Truly, 

J.  M.  Forbes  &  Go., 

Agents  Steamer  Meteor, 
To  Messrs.  O.  L.  Wright  ^  Co. 
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EXHIBIT  L 

56  South  Street,  New  York,  December  14, 1866. 

Messrs,  J,  M.  Forbes  4*  Co.,  Boston :  — 

Gentlemen,  —  We  have  your  favor  of  yesterday.  We  will  arrange 
all  matters  with  ]^r.  Gary,  according  to  your  request.  Some  matters  of 
detail  have  prevented  us  from  making  an  offer  for  a  day  or  two,  but  we 
are  quite  confident  that  we  shall  shortly  be  in  shape  to  close  with  you. 

We  are,  very  truly, 
(Signed)  Charles  L.  Wright  &  Co. 


EXHIBIT  K 

New  Yore,  December  26, 1865. 
Messrs,  Cary  ^  Co. :  — 

Dear  Sirs,  —  Will  you  please  name  lowest  price,  cash,  for  the  Me- 
teor, subject  to  a  commission  of  five  per  cent  to  us  ? 

We  hope  to  be  in  position  to-morrow  to  make  you  a  positive  offer.  The 
price  named  by  Mr.  Forbes  to  our  Mr.  H.  H.  Wright,  say  $  350,000,  is 
above  the  views  of  our  purchaser. 

Yours  truly, 
(Signed)  Chai^les  L.  Wright  &  Co« 
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.     EXHIBIT  L. 

New  York,  December  27, 1865. 

Benjamin  Vicuna  Mackenna,  commissioned  confidential  agent  for  the 
Republic  of  Chile,  and  George  M.  Ramsaj,  inventor  and  owner  of  cer- 
tain boats  called  ^  Torpedo  Boats/'  and  also  of  torpedoes,  agree  as  fol- 
lows :  — 

The  said  George  M.  Ramsay  agrees  to  sell  and  deliver,  in  some  acces- 
sible port  of  Chile,  to  anj  agent  of  that  Grovernment  authorized  to  receive 
th^m,  two  (2)  of  the  said  torpedo  boats,  whose  dimensions  shall  be  not 
less  than  thirty  (30)  feet  in  length,  five  (5)  feet  in  breadth,  and  four  (4) 
feet  in  depth,  and  shall  be  capable  of  use  and  navigation  in  rivers,  bays, 
and  in  the  open  sea ;  that  they  shall  be  thus  delivered  in  perfect  order 
and  ready  to  operate,  and  that  he  will  deliver  with  them  ten  (10)  torpe- 
does of  sufficient  size  to  destroy  any  vessel. 

The  said  George  M.  Ramsay  further  agrees  to  go  in  company  with 
and  to  provide  the  necessary  skilled  men  to  assist  him  to  efficiently  ope- 
rate said  two  torpedo  boats  against  the  enemy's  vessels  of  war  and 
transports,  for  and  in  behalf  of  the  Grovernment  of  Chile,  for  a  period  of 
one  (1)  year  from  the  delivery  of  the  said  torpedo  boats,  as  herein  pro- 
vided ;  but  with  the  proviso,  that  should  the  present  war  with  Spain  ter- 
minate before  the  expiration  of  that  year,  then  his  term  of  service  also 
expires,  so  that  in  no  case  can  he  be  expected  to  serve  the  Government 
longer  than  the  said  year. 

The  said  George  M.  Ramsay  still  further  agrees  that  he  will  deliver 
the  said  torpedo  boats  and  torpedoes,  as  herein  specified,  within  the  term 
of  ninety  (90)  days  from  the  date  of  this  contract,  unless  unavoidably 
delayed  by  accident  or  otherwise  on  the  passage  to  the  place  of  de- 
livery. 

As  an  inducement  to  the  most  energetic  execution  of  the  plan  hereby 
proposed,  it  is  the  understanding  and  belief  of  the  said  George  M.  Ram- 
say, assured  and  encouraged  by  the  said  Benjamin  Vicuna  Mackenna, 
that  the  GoTemment  of  Chile  will  pay  him  a  premium  for  the  destruction 
of  any  and  all  Spanish  vessels  of  war  or  transports  which  he  may  ac- 
complish ;  and  that  such  premiums  will  be  on  a  scale  as  liberal  as  those 
published  and  circulated  by  the  agents  of  the  Government  of  Chile,  under 
date  of  about  October,  1865,  for  certain  vessels  therein  mentioned ;  bat 
that  the  exact  amount  of  such  premiums  must  be  arranged  at  the  port  or 
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ports  where  each  destruction  is  proposed  to  be  made,  between  the  said 
George  M.  Ramsay  and  the  Government  authorities;  as  well  as  the 
time,  place,  and  manner  of  payment. 

The  said  Benjamin  Vicuna  Mackenna,  for  the  Government  of  Chile, 
agrees  to  pay  to  the  said  George  M.  Ramsay,  or  his  assigns,  at  the  ex- 
piration of  the  herein  stipulated  term  of  service,  the  sum  of  twenty-five 
thousand  dollars  ($25,000)  for  the  said  torpedo  boats  and  torpedoes. 

The  said  Benjamin  Vicuna  Mackenna  further  agrees  that,  should  the 
present  war  between  Chile  and  Spain  terminate  within  ninety  (90)  days 
from  the  date  of  this  contract,  and  therefore  before  the  eaid  George  M. 
Ramsay  is  obliged  by  this  agreement,  and,  perhaps,  before  it  is  possible 
for  him  to  deliver  the  said  two  torpedo  boats  and  torpedoes,  to  still  re- 
ceive the  said  torpedo  boats  and  torpedoes  in  any  port  of  Chile,  and  to 
pay  the  twenty-five  thousand  dollars  ($25,000)  for  them,  on  delivery, 
if  in  the  condition  specified.  He  still  further  agrees  to  furnish  the  said 
George  M.  Ramsay,  and  his  associates,  such  commissions  as  they  may 
require  to  show  that  they  are  legally  authorized  by  the  Government  of 
Chile  to  perform  such  service  as  is  herein  implied  and  expressed,  with  the 
mutual  understanding  that  the  local  and  general  authorities  at  all  ports 
and  places  upon  the  coast  and  in  the  country  shall  afibrd  him  and  such 
associates  all  requisite  facilitions,  material,  and  aid  in  the  performance  of 
their  important  service. 

George  M.  Ramsay, 

Benjaaon  Vicuna  Mackenna, 

Confidential  Agents  of  the  Government  of  Chile 
in  the  United  States  of  America, 

As  an  appendix  to  this  contract,  it  is  understood  by  the  parties,  that, 

should  peace  be  declared  between  Chile  and  Spain  before  the  21st  of 

January,  1866,  and  the  torpedo  boats  and  torpedoes  shall  not  have  started 

for  their  destination  on  or  before  that  date,  that  this  contract  become  null 

and  void. 

George  M.  Ramsay, 

Benjamin  Vicuna  Mackenna, 

Confidential  Agents  of  the  Government  of  Chile 
in  the  United  States  of  America. 

I  certify  that  the  one  Benjamin  Vicuna  Mackenna,  now  in  this  city,  is 
duly  and  fully  authorized  by  his  Government,  the  Republic  of  Chile,  to 
execute  contracts  and  sign  any  and  all  agreements  for  the  said  Grovern- 
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ment  that,  in  his  discretion,  maj  promote  her  interests,  and  that  in  mjr 
presence  he  did  sign  on  the  27th  inst  a  contract  with  George  M.  Ram- 
say, respecting  the  sale  and  the  operating  of  torpedo  boats. 

December  29, 1865. 

Stephen  Rogers, 

Consul  far  the  Republic  of  Chile  in  New  Torky  SfC.  S^c. 

I  certify  that  the  following  is  an  exact  translated  list  of  the  premiams 
offered  and  published  by  the  Government  of  the  Republic  of  Chile,  for 
the  capture  or  destruction  of  Spanish  vessels  of  war  and  transports  in  the 
Pacific  Ocean  or  elsewhere :  — 

Published  and  distributed  by  the  agents  of  the  Republic,  in  October, 
1865. 

[Translation.] 

FOR   CAPTURE   AND   DELIYERT  TO    THE    GOVERNMENT. 

The  Numancia $  1,000,000 

«  Villa  de  Madrid 600,000 

«  Resolucion 400,000 

«  Blanca 400,000 

«  Beranguela 400,000 

^'  Steam  Transport 

«  Marquis  de  la  Victoria 200,000 

«  Sloop  of  War  Corvadonga 150,000 

In  case  of  destruction  of  the  said  vessels,  one  half  the  amounts  will  be 
paid  that  are  herein  offered  for  their  capture  and  delivery  to  the  Govern- 
ment 

Any  other  Spanish  vessel  of  war  which  may  be  destroyed  will  also  be 
paid  for  by  th^  Government  according  to  special  appraisal. 

Stephen  Rogers, 
Consul  for  the  Republic  of  Chile  in  the  port 
of  New  York  and  dependencies. 
December  29, 1865. 
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EXHIBIT  M. 
UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The    Steamship    Meteor,    her    tackle, 


To  Messrs.  Evarts,  Southmayd,  &  Choate, 

Proctors  for  Claimants. 
Sirs,  —  Please  to  take  notice,  that,  on  the  trial  of  the  above  cause,  you 
will  be  required  to  produce  all  books  of  account  of  R.  B.  Forbes  or  J.  M. 
Forbes,  or  J.  M.  Forbes  &  Co.,  having  entries  in  relation  to  the  owner- 
ship and  expenses  chargeable  against  the  steamship  Meteor,  and  also  all 
letters  written  by  or  received  by  R.  B.  Forbes  or  J.  M.  Forbes,  or  J.  M. 
Forbes  &  Co.,  or  any  other  persons  having  interest  in  said  steamship  in 
relation  to  her  building,  equipment,  chartering,  sale,  or  disposal,  or,  in 
de^Eiult  thereof,  the  Government  will  apply  to  the  Court  for  such  order  as 
may  seem  proper  in  the  premises. 

D.  S.  Dickinson, 

U,  S.  District  Attorney, 
Dated,  New  York,  March  28,  1866. 

Southern  District  of  New  York,  ss. : 

J.  W.  Schmults,  being  duly  sworn,  says,  that  on  the  twenty-eighth  day 
of  March  last,  he  served  on  Joseph  H.  Choate,  Esq.,  a  notice  of  which 
the  above  is  a  copy,  by  delivering  to  him  in  person,  and  leaving  with  him 
the  same,  at  his  office.  No.  49  Wall  Street,  in  the  city  of  New  York. 

Sworn  to  before  me, ) 

this  sixth  day  of  April,  1866.      ) 

J.  W.  Schmults. 

Charles  M.  Hall, 

Notary  Public. 

26 
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[Indorsed.] 


UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The    Steamsbip  Meteor,  her  tackle, 


[Notice  to  Produce  Papers.] 

EXmBIT  1. 

<<  February  2, 1866. 
^  About  10.20  the  captain  called  me  into  his  state-room,  and  informed 
me  that  there  were  six  shot  left  in  the  forward  hold  that  he  had  ordered 
ashore,  but  the  second  mate  did  not  do  it ;  he  said  that  he  overlooked 
them  when  he  removed  the  other ;  he  was  to  blame  for  it** 


RECORD. 


OBIGmAL    LIBEL. 

* 

Dislrict  Court  of  the  United  States  of  AsMrica^for  the  Southern 

District  of  New  York. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of  America, 
for  the  Southern  District  of  New  York,  begun  and  held  at  the  United 
States  Court  Buildings,  in  Chambers  Street,  in  the  City  of  New  York, 
in  the  said  Southern  District,  before  the  Judge  of  the  same  Court  on  the 
twenty-third  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
sixty-six,  comes  Daniel  S.  Dickinson,  Attorney  of  the  United  States  for 
the  said  Southern  District  of  New  York,  who  prosecutes  for  the  said 
United  States  in  this  behalf,  and  being  present  here  in  Court,  in  his  own 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States,  al- 
leges, informs,  and  declares  as  follows,  to  wit :  — 

That  the  steamship  Meteor  has  been  fitted  out  to  commit  hostilities 
against  the  Government  of  Spain,  in  yiolation  of  the  Neutrality  Act  of 
Congress  of  1818, 

being  the  property  of  some  person  or  persons  to  the  said  Attorney  un- 
known. 

That  the  aforesaid  goods,  wares,  and  merchandise  are  of  the  growth, 
produce,  and  manufacture  of  some  foreign  place  or  country,  to  the  said 
Attorney  unknown,  and  were,  heretofore,  to  wit,  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and 

sixty-  ,  brought  or  imported,  in  the  said  from  a 

foreign  port  or  place  to  the  said  Attorney  unknown,  into  the  port  of  New 
York  aforesaid ;  which  said  goods,  wares,  and  merchandise  were  subject 
to  the  payment  of  duties  to  the  United  States,  on  being  brought  and  im- 
ported as  aforesaid. 

And  the  said  Attorney  of  the  United  States,  on  behalf  of  the  said 
United  States,  saith,  that  all  and  singular  the  premises  aforesaid  are  true; 
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and  that,  hj  reason  thereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  afore-mentioned  good.<«,  wares,  and  merchandise  became 
and  are  forfeited  to  the  use  in  the  said  statute  provided. 

"Wherefore,  he  prayS  that  due  process  may  be  issued  to  enforce  the 
said  forfeiture,  and  to  give  notice  to  all  persons  concerned  in  interest  to 
appear  and  show  cause,  at  the  return  day  of  the  process,  why  such  for- 
feiture should  not  be  decreed. 

D.  S.  Dickinson, 

United  States  AUomeyyfor  the  Southern  District  of  New  Fork, 
[Indorsed.]  '     19-393. 

UNITED  STATES  DISTRICT  COURT. 


The  United  States 


Vf« 


Steamship    Meteor,   and    tackle,    &c. 


[Information.]  §  Stat.,  1818. 

D.  S.  Dickinson, 

United  States  District  Attorney. 
Filed  January  23, 1866. 

PROCESS. 

iSaiUhemVXstrict  of  New  York,  ss.: 

The  President  of  the  United  States  of  America,  To  the  Marshal 
of  the  Southern  District  of  New  York,  Greeting :  Whereas 
a  Libel  hath  been  filed  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  on  the  twenty- 

[sEA.L.]  third  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-six,  by  Daniel  S.  Dickinson,  Esq., 
United  States  District  Attorney,  on  behalf  of  the  United 
States  of  America  against  the  steamship  Meteor,  her  engines, 
tackle,  &c.  for  the  reasons  and  causes  in  the  said  Libel  men- 

tioned,  and  praying  the  usual  process  and  monition  of  the  said  Court  in 


APPENDIX.  305 

that  behalf  to  be  made,  and  that  all  persons  interested  in  the  said  steam- 
ship, &c  may  be  cited  in  general  and  special  to  answer  the  premises, 
and  all  proceedings  being  had  that  the  said  steamship,  &c.  maj,  for  the 
causes  in  said  Libel  mentioned,  be  condemned  as  forfeited  to  the  use  of 
the  United  States :  — 

You  are  therefore  hereby  commanded  to  attach  the  said  steamship  Mete- 
or, her  engines,  tackle,  &c.,  and  to  detain  the  same  in  jour  custody  until  the 
further  order  of  the  Court  respecting  the  same,  and  to  give  due  notice  to 
all  persons  claiming  the  same,  or  knowing  or  having  anything  to  say  why 
the  same  should  not  be  condemned  and  sold  pursuant  to  the  prayer  of  the 
said  Libel,  that  they  be  and  appear  before  the  said  Court,  to  be  held  in  and 
for  the  Southern  District  of  New  York,  on  the  thirteenth  day  of  Febru- 
ary  next,  at  eleven  o'clock  in  the  forenoon  of  the  same  day,  if  the  same 
shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction 
thereailer,  then  and  there  to  interpose  a  claim  for  the  same,  and  to  make 
their  allegations  in  that  behalf.  And  what  you  shall  have  done  in  the 
premises,. do  you  then  and  there  make  return  thereof,  together  with  this 
writ. 

Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  Court  at 
the  city  of  New  York,  in  the  Southern  District  of  New  York,  this 
twenty-third  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  sixty-six,  and  cf  our  Independence  the  ninetieth. 

George  F.  Betts, 

Clerk. 

D.    S.    DiCKINSONi 

United  States  District  Attorney, 


26* 
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[Indorsed.]     Vol.  19,  p.  393. 

SOUTHERN  DISTRICT  OF  NEW  YORK,  UNITED  STATES  DISTRICT 

COURT. 


The  United  States 


against 


9 

The  Steamship  Meteor,  her  engines, 
tackle,  &c. 


Monition  returnable  Febniary  13,  1866. 
D.  S.  Dickinson, 

United  States  Attorney, 

Filed  the  thirteenth  day  of  February,  1866. 

I  hereby  depute  David  Durre  and  William  Jarvis  to  execute  the 

within  process. 

R.  Murray, 

E.  102.  United  States  Marshal. 

In  obedience  to  the  within  monition,  I  attached  the  steamship  Meteor, 

her  engines,  tackle,  &c.  therein  described,  on  the  twenty-thi^  day  of 

January,  and  have  given  due  notice  to  all  persons  claiming  the  same,  that 

this  Court  will,  on  the  thirteenth  day  of  February,  18G6,  inst.  (if  that 

day  shall  be  a  day  of  jurisdiction,  if  not,  on  the  next  day  of  jurisdiction 

thereafter),  proceed  to  the  trial  and  condemnation  thereof,  should  no 

claim  be  interposed  for  the  same. 

R.  Murray, 

'  United  States  Marshal. 
Dated,  February  13,  1866. 

And  afterwards,  and  on  the  twenty-fourth  day  of  January,  1866,  the 
Attorney  of  the  United  States  came  and  filed  his 
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AMENDED    LIBEL 

as  follows,  to  wit :  — 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  Daniel  S.  Dickinson,  Attorney  of  the 
United  States,  for  the  Southern  District  of  New  York,  who  prosecutes 
for  the  said  United  States  in  this  behalf,  and  being  present  here  in  Court 
in  his  own  proper  person  in  the  name  and  on  behalf  of  the  said  United 
States,  against  the  steamship  Meteor,  her  tackle,  apparel,  and  furniture, 
together  with  all  materials,  arms,  ammunition,  and  stores  which  may  have 
been  procured  for  the  building  and  equipment  thereof,  in  a  cause  of  seiz- 
ure and  forfeiture,  alleges  as  follows  :  — 

First.  That  the  said  steamship  or  vessel  Meteor  is  now  lying  in  the 
port  of  New  York,  on  waters  navigable  from  the  sea  by  vessels  of  the 
burthen  of  ten  tons  and  upwards,  within  the  Southern  District  of  New 
York,  and  within  the  jurisdiction  of  this  Court,  and  is  ready  to  sail  for 
certain  places  to  the  Attorney  of  the  United  States  unknown,  with  intent 
to  cruise,  and  commit  hostilities  in  the  service  of  the  Government  of  Chile 
against  the  subjects,  citizens/ and  property  of  the  Government  of  her 
Majesty,  the  Queen  of  Spain,  with  whom  the  United  States  are  at 
peace. 

Second.  That  the  said  steamship  or  vessel  Meteor  has,  on  the  twenty- 
third  day  of  January,- 18 66,  within  the  limits  of  the  United  States,  to  wit, 
at  the  Southern  District  of  New  York  aforesaid,  been  fitted  out  and 
armed  by  certain  persons  to  the  said  Attorney  unknown,  with  intent  that 
such  steamship  or  vessel  should  be  employed  in  the  service  of  the  agents 
of  the  Government  of  Chile,  to  commit  hostilities  against  the  subjects, 
citizens,  and  property  of  the  aforesaid  Government  of  Spain,  with  which 
the  United  States. then  were  and  now  are  at  peace  as  aforesaid. 

Third.  That  the  said  steamship  or  vessel  Meteor  has,  on  the  twenty- 
third  day  of  January,  1866,  within  the  limits  of  the  United  States,  to  wit, 
at  the  Southern  District  of  New  York  aforesaid,  been  fitted  out  by  certain 
persons  to  the  said  Attorney  unknown,  with  intent  that  such  steamship 
or  vessel  should  be  employed  in  the  service  of  some  persons  to  the  said 
Attorney  unknown,  to  commit  hostilities  against  the  subjects,  citizens,  and 
property  of  the  said  Government  of  Spain,  with  which  the  United  States 
then  were  and  now  are  at  peace  as  aforesaid. 
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Ihurth.  That  the  said  steamship  or  vessel  Meteor  has,  on  the  day  and 
jear  aforesaid,  and  place  aforesaid,  and  within  the  limits  of  the  United 
States  as  aforesaid,  been  attempted  to  be  fitted  out  bj  certain  persons  to 
the  said  Attornej  unknown,  with  intent  that  such  steamship  or  vessel 
should  be  employed  in  the  service  of  some  persons  to  the  said  Attorney 
unknown,  to  commit  hostilities  against  the  subjects,  citizens,  and  property 
of  said  Government  of  Spain,  with  which  the  said  United  States  are  at 
peace. 

• 

JFyth,  That  certain  persons,  whose  names  are  to  the  said  Attorney 
unknown,  did,  on  the  day  and  year  aforesaid,  and  at  the  place  aforesaid, 
and  within  the  limits  of  the  United  States,  were  knowingly  concerned  in 
the  furnishing  and  fitting  out  of  the  said  steamship  or  vessel,  with  knowl- 
edge and  intent  that  such  steamship  or  vessel  should  be  employed  in  the 
service  of  some  persons  to  the  said  Attorney  unknown,  to  commit  hostili- 
ties against  the  subjects,  citizens,  and  property  of  the  said  Government  of 
Spain,  with  which  the  United  States  were  and  now  are  at  peace. 

Sixth.  That  all  and  singular  the  matters  hereinbefore  secondly,  thirdly, 
fourthly,  and  fifthly  articulated  are  all  and  each  of  them  contrary  to  the 
30th  section  of  the  Act  of  Congress,  approved  April  20,  1818,  entitled : 
''  An  Act  for  the  punishment  of  certain  crimes  against  the  United  States, 
and  to  repeal  the  acts  therein  mentioned." 

That  by  reason  of  the  premises,  and  by  virtue  of  the  said  act,  the  said 
steamship,  her  tackle,  &c.  and  arms,  &c.  became  forfeited. 

That  all  and  singular  the  premises  aforesaid  are  and  were  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
of  this  Honorable  Court. 

Wherefore  the  said  Attorney  of  the  United  States,  on  behalf  of  the 
said  United  States,  prays  the  usual  process  and  monition  of  this  Honor- 
able Court  against  the  said  steamship,  now  under  seizure  by  the  Marshal 
of  this  District  aforesaid,  and  her  tackle,  apparel,  furniture,  arms,  and 
ammunition  in  this  behalf  to  be  made,  and  that  all  persons  interested  in  the 
said  steamship,  and  her  tackle,  apparel,  furniture,  arms,  and  ammunition 
aforesaid,  may  be  cited  to  answer  the  premises ;  and  that  all  due  proceed- 
ings being  had  thereon,  this  Honorable  Court  may  be  pleased  to  decree 
for  the  forfeiture  aforesaid,  and  that  the  said  steamship  Meteor,  and  her 
tackle,  &c.  and  arms  and  stores  aforesaid,  may  be  condemned  for  the  use 
of  the  United  States  according  to  the  said  acts  of  Congress,  &c. 

D.  S.  Dickinson, 

United  States  District  Attorney. 
[Indorsed.]     U.  S.  District  Court 

19-393. 

The  United  States  v.  The  Steamship  Meteor,  her  tackle,  &c 
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Amendbd  Information. 

D.  S.  Dickinson, 

United  States  District  Attorney. 
Filed,  January  24,  1866. 


UNITED   STATES   DISTRICT  COURT. 
Southern  District  of  New  TorL 


The  United  States 


vs. 


The  Steamship  Meteor,  her  engines, 


To  Daniel  S.  Dickinson, 

United  States  District  Attorney : 

You  will  please  take  notice  that  we  have  been  retained  by  and  appear 
for  the  claimant  in  this  action. 

Yours,  &C., 

EVARTS,    SOUTHMATD,  &    ChOA^TE,  • 

Proctors  for  Claimants. 
New  York,  February  13,  1866. 

[Indorsed.]         Filed,  February  13,  1866. 


At  a  stated  term  of  the  District  Court  of  the  United  States  of  America, 
for  the  Southern  District  of  New  York,  held  at  the  United  States  Court 
Rooms,  in  the  city  of  New  York,  on  Tuesday,  the  thirteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
six. 
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Present :  The  Honorable  Samuel  B.  Betts,  District  Judge. 


The    Steamship   Meteor,   her   tackle, 
&c. 

cum. 


The  United  States. 


And  now,  William  F,  Gary,  of  the  city  of  New  York,  merchant,  in- 
tervening as  agent  for  the  interest  of  Robert  B.  Forbes  and  John  M. 
Forbes,  of  Boston,  in  the  State  of  Massachusetts,  in  the  said  steamship, 
her  tackle,  &c.',  appears  before  the  Honorable  Court,  and  makes  claim  to 
the  said  steamship,  &c,  &c,  as  the  same  are  attached  by  the  Marshal 
under  process  of  this  Court,  at  the  instance  of  the  United  States,  and  the 
said  William  F.  Cary  doth  aver  that  he  was  in  possession  of  the  said 
steamship,  &c.  at  the  time  of  the  attachment  thereof,  and  that  the  persons 
above  named  are  the  true  and  bond  fide  sole  owners  of  the  said  steamship, 
&C.  and  that  no  other  person  is  the  owner  thereof;  and  the  said  Cary  was 
the  true  and  lawful  bailee  thereof  as  Agent  and  Consignee,  wherefore  he 

prays  to  defend  accordingly. 

William  F.  Cart. 

EvARTS,   SOUTHMATI),  &   ChOATE, 

Proctors  for .  Claimants, 

Southern  District  of  New-  York,  ss. : 

William  F.  Cary,  being  duly  sworn,  deposes  and  says,  that  he  resides 
at  267  Fiflh  Avenue,  in  the  city  of  New  York,  that  he  is  the  Agent  and 
Consignee  of  the  steamship  Meteor  above  named,  and  her  owners;  that  the 
owners  of  said  steamship,  Robert  B.  Forbes  and  John  M.  Forbes,  reside 
at  Milton,  in  the  State  of  Massachusetts,  having  their  place  of  business  in 
Boston,  in  said  State ;  and  that  this  deponent  is  duly  authorized  to  put  in 
this  claim  in  behalf  of  the  owners  of  the  said  steamship,-  and  that  the  said 
claim  is  true  of  the  knowledge  of  this  deponent,  except  as  to  the  matters 
therein  stated  on  information  and  belief,  and  as  to  such  matters  he  be- 
lieves it  to  be  true. 

Sworn  to  and  subscribed  this  thirteenth  )  ^    t  tam  F    Tart 

day  of  February,  A.  D.  1866,  before  me. ) 

JOHK  A.   OSBORN, 

United  States  Commissioner, 
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[Indorsed.]     Vol.  19,  No.  393. 
UNITED  STATES  DISTRICT  COURT. 
Fw.  the  Southern  District  of  New  Torh 


The  Steamship  Meteor,  engines,  tackle, 

turn. 
The  United  States  of  America. 


Eyabts,  Southmatd,  &  Choatb, 

Proctors  for  Claimants, 

Caaim  of  William  F.  Gary, 
Filed  the  thirteenth  day  of  February,  1866. 


DISTRICT  COURT  OF  THE  UNITED  STATES. 
For  the  Southern  District  of  New  York. 
Filed  the  thirteenth  day  of  February,  1866. 

STIPULATION  FOR   CLAIMANT'S   OR  RESPONDENT'S   COSTS. 

Entered  into  Pursuant  to  the  Rules  and  Practice  of  this  Court. 

Whereas,  a  Libel  was  filed  in  this  Court  on  the  twenty-second  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
six,  by  Daniel  S.  Dickinson,  on  behalf  of  the  itnited  States  of  America, 
against  the  steamship  Meteor,  her  engines,  tackle,  &c.,  for  the  reasons 
and  causes  in  the  said  Libel  mentioned,  and  praying  that  steamship,  en- 
gines, &C.  may  be  condemned  and  forfeited  to  the  use  of  the  said  United 
States,  and  the  parties  hereto,  hereby  consenting,  that,  in  case  of  default 
or  contumacy  on  the  part  of  the  claimant,  or  his  surety,  execution  for  the 
sum  of  two  hundred  and  fifty  dollars  may  issue  against  their  goods,  chat- 
tels, and  lands. 
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And,  whereas  also,  a  claim  has  been  filed  in  said  cause  bj  William  F. 
Carj,  as  agent  and  consignee  of  the  said  steamship  and  owners  thereof. 

Now,  therefore,  is  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and  each 
of  them  is,  hereby  bound  in  the  sum  of  two  hundred  and  fifly  dollars, 
conditioned  that  the  claimant  above  named  shall  pay  all  costs  and  ex- 
penses which  shall  be  awarded  against  him  by  the  final  decree  of  this 
Court,  or  upon  an  appeal  by  the  Appellate  Court 

Taken  and  acknowledged  this  thirteenth  \       William  F.  Caby, 
day  of  February,  1866,  before  me.  )        Joseph  H.  Choate. 

John  A.  Osborn, 

United  States  Commissioner. 

Southern  District  of  New  York,  ss. : 

Joseph  H.  Choate,  party  to  the  above  stipulation,  being  duly  sworn, 
doth  depose  and  say,  that  he  resides  in  the  city  of  New  York,  that  he 
is  worth  the  sum  of  five  hundred  dollars,  over  and  above  all  his  just  debts 
and  liabilities. 

Sworn  to  this  thirteenth  day)  j^^^^.^  ^    Choate. 
of  February,  1866,  before  me.  ) 

John  A.  Osborn, 

United  States  Commissioner. 
Recorded  the  thirteenth  day  of  February,  1866. 

George  F.  Betts, 

Clerk. 

And  afterwards,  and  on  the  same  thirteenth  day  of  Febuary,  1866,  the 
said  claimant  filed  his  answer  as  follows :  — 

To  the  Honorable  Samuel  R.  Betts,  Jtidge  of  the  District  Court  of  the 
United  States^for  the  Southern  District  of  New  York. 

The  answer  of  William  F.  Cary,  of  the  city  of  New  York,  intervening 
for  the  interest  of  his  principals,  Messrs.  John  M.  Forbes  and  Robert  B, 
Forbes,  of  Boston,  in  the  State  of  Massachusetts,  to  the  Libel  of  informa- 
tion of  Daniel  S.  Dickinson,  Attorney  of  the  United  States,  for  the 
Southern  District  of  New  York,  who  prosecutes  on  behalf  of  the  said 
United  States  against  the  steamship  Meteor,  her  tackle,  apparel,  and  fur- 
niture, in  a  cause  of  seizure  and  forfeiture,  alleges  as  follows :  — 

First.  The  said  respondent  admits  that  the  said  steamship  Meteor  is 
now,  and  was  at  the  time  of  her  seizure,  lying  in  the  port  of  New  York, 
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within  the  Southern  District  of  New  York,  and  within  the  jurisdiction  of 
this  Gourty  and  at  the  time  of  her  seizure  she  was  ready  to  go  to  sea. 

Second.  But  the  said  respondent  denies  each  and  every  other  allega- 
tion in  the  said  Lihel  contained,  and  avers  that  the  same  are  untrue. 

And  he  denies  that  by  reason  of  the  premises  in  the  said  Libel  set  forth, 
or  for  any  other  cause,  the  said  steamship,  her  tackle,  &c.  became  or  is 
forfeited  or  subject  to  forfeiture. 

Wherefore,  the  said  respondent  prays,  that  the  said  Libel  may  be  dis- 
missed with  costs,  and  that  the  said  steamship,  her  tackle,  &c.  may  be 
restored  to  the  possession  of  this  respondent  as  the  agent  of  her  said 
owners. 

Subscribed  and  sworn  before  me  this  )  -^^r  i?    r« 

thirteenth  day  of  Februarj^  1866.  ) 

John  A.  Osborn, 

United  States  Commissioner. 

Eyarts,  Southmatd,  &  CnOATE, 

Proctors  for  Claimants. 

Joseph  H.  Choate, 

Advocate. 


[Indorsed.]  Vol.  19-393. 

UNITED   STATES  DISTRICT  COURT. 

The  United  States  v.  The  Steamship  Meteor,  &c.    Answer  of  William 
F.  Gary,  Claimant. 

EvARTs,  Southmatd,  &  Choate, 

Proctors  for  Claimants. 
Filed  February  13,  1866. 


27 


314  APPENDIX. 

UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The   Steamship   Meteor,  her   tackle, 
&c. 


Exceptions  to  the  claim  of  Robert  B.  Forbes  and  John  M.  Forbes  as 
sole  owners  of  the  steamship  Meteor,  her  tackle,  &c.  &c. 

And  now  the  said  United  States  of  America,  appearing  before  this 
Honorable  Court,  by  Daniel  S.  Dickinson,  Esq.,  their  Attorney  for  the 
Southern  District  of  New  York,  say,  that  the  said  Robert  B.  Forbes  and 
John  M.  Forbes  were  not  at  the  time  of  the  forfeiture  alleged  in  the  Libel 
aforesaid,  and  are  not  now  the  sole,  true,  and  lawful  owners  of  the  said 
steamship  Meteor,  her  tackle,  &c.  in  manner  and  form  as  the  said  Robert 
B.  Forbes  and  John  M.  Forbes  have  above  claimed. 

Wherefore,  the  said  United  States  pray  that  the  said  claim  of  said 

Robert  B.  Forbes  and  John  M.  Forbes  may  be  dismissed,  and  for  such 

other  or  further  order  as  to  the  Honorable  Court  may  seem  just  in  the 

premises. 

D.  S.  Dickinson, 

United  States  District  Attorney, 

To  EvARTS,  SouTHMAYD,  &  Choate,  Esqrs., 

Proctors  for  Claimants, 

Sirs,  —  You  will  please  to  take  notice  that  the  foregoing  is  a  copy  of 
exceptions  of  the  United  States  to  the  claim  of  Robert  B.  and  John  M. 
Forbes  as  sole  owners  of  the  said  steamship  Meteor ;  and  that  the  same 
have  this  day  been  filed  in  the  office  of  the  clerk  of  this  Court 

Yours,  &c., 

D.  S.  Dickinson, 

United  States  District  Attorney, 

Dated,  New  York,  February  15,  1866. 
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[Indorsed.]  19-393. 

UNITED   STATES  DISTRICT  COURT. 


The  United  States 


V8, 


The  Steamship  Meteor,  her  tackle,  &c 


Exceptions  and  notice. 

D.  S.  Dickinson, 

United  States  District  Attorney, 

Service  of  a  copy  of  the  within  exceptions  and  notice  is  hereby  ad- 
mitted. 
New  York,  February  15,  1866. 

EVABTS,    SOUTHMAYD,  &    ChOATR, 

Proctors  for  Claimants. 
Filed  February  15,  1866. 


UNITED   STATES  DISTRICT  COURT. 
Southern  District  New  York, 


The  United  States 


vs. 


The  Steamship  Meteor,  &c. 
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To  Hon.  D.  S.  Dickinson, 

United  States  District  AUomey, 

You  will  please  take  notice  that  on  Monday,  the  twelfth  day  of  March, 
1866,  at  the  opening  of  the  Court  on  that  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  we  shall  move  the  Court  to  appoint  appraisers  to 
appraise  the  said  steamship,  her  engines,  &c.  in  the  manner  provided  by 
law,  and  by  the  rules  and  practice  of  the  Court. 

Yours,  &c., 

EVARTS,   SOUTHMATD,   &    ChOATE, 

Proctors  for  (claimants. 
New  York,  March  8, 1866. 


[Indorsed.] 

UNITED  STATES  DISTRICT  COURT. 

Southern  District  New  TorL 


The  United  States 


vs. 


The  Steamship  Meteor,  &c 


Notice  of  application  for  appointment  of  appraisers. 

Eyarts,  Southmayd,  &  Choate, 

Proctors  for  Claimants. 

Due  and  timely  service  of  a  notice,  of  which  the  within  is  a  copy,  is 

hereby  admitted. 

D.  S.  Dickinson, 

United  States  District  Attorney. 
New  York,  March  9, 1866. 
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UNITED   STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  tackle,  &c. 


Messrs.  Eva RTS,  Southmayd,  &  Choate: 
Sirs,  —  Please  take  notice,  that  at  the  opening  of  the  Court  on  Tues- 
day morning,  the  17th  instant,  or  as  soon  thereafler  as  counsel  can  be 
heard,  I  shall  move  to  amend  tlie  amended  libel  filed  in  this  ease,  January 
24, 1866,  by  inserting  at  the  end  of  the  fifth  count  the  following  additional 
counts :  — 

Sixth.  That  the  said  steamship  or  vessel  Meteor  has,  on  the  twenty- 
third  day  of  January,  1866,  within  the  limits  of  the  United  States,  to  wit, 
at  the  Southern  District  of  New  York  aforesaid,  been  furnished,  fitted 
out,  or  armed  by  certain  per:?ons  to  the  said  Attorney  unknown,  with 
intent  that  such  ship  or  vessel  shall  be  employed  in  the  service  of  a  for- 
eign state,  to  wit,  the  service  of  the  Republic  of  Chile,  to  cruise  or  com- 
mit hostilities  against  the  subjects,  citizens,  or  property  of  the  govern- 
ment of  her  Majesty,  the  Queen  of  Spain,  with  whom  the  United  States 
then  were  and  now  are  at  peace. 

Seventh,  That  certain  persons,  to  the  said  Attorney  unknown,  were,  on 
^r  before  the  twenty-second  day  of  January,  1866,  within  the  limits  of  the 
United  States,  to  wit,  at  the  Southern  District  of  New  York  aforesaid, 
knowingly  concerned  in  the  furnishing,  fitting  out,  or  arming  of  the  steam- 
ship or  vessel  Meteor,  with  intent  that  such  ship  or  vessel  shall  be  em- 
ployed in  the  service  of  a  foreign  state,  to  wit,  the  service  of  tlie  Republic 
of  Chile,  to  cruise  or  commit  hostilities  against  the  subjects,  citizens,  of 
property  of  the  aforesaid  government  of  Spain,  with  which  the  United 
States  then  were  and  now  are  at  peace  as  aforesaid. 

And  also  to  strike  out  the  word  *'*  sixth  "  at  the  beginning  of  the  last 

count  in  the  aforesaid  information  on  file,  and  insert  in  place  thereof  the 

word  "  eighth."  Yours,  &c., 

S.  6.  Courtney, 

Assistant  District  Attorney. 
Dated  New  York,  April  16,  1866. 

27* 
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[Indorsed.] 


UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  tackle,  &c. 


Notice  as  to  amendments  to  libel. 

* 

Service  this  daj  of  copy  of  within  notice  admitted. 
New  York,  April  17,  1865. 

EVARTS,   SOUTHMAYD,  &   ChOATE, 

Proctors  for  Claimants. 
Filed  April  27,  1866. 


UNITED  STATES  DISTRICT  COURT. 
Southern  District  New  York. 


The  United  States 


against 


The  Steamship  Meteor,  &c. 
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To  Samuel  G.  Courtney,  Esq., 

United  States  District  Attorney : 

You  will  please  take  notice  that  upon  the  pleadings  and  proceedings  in 
this  action,  and  upon  an  affidavit  of  the  master,  of  which  a  copy  is  here- 
with served  upon  you,  we  shall,  on  Saturday,  the  twenty-third  day  of 
June,  1866,  at  half  past  ten  o'clock  in  thb  forenoon,  at  the  Judge's  Cham- 
bers, renew  our  motion  heretofore  made  to  the  Court,  for  the  appointment 
of  appraisers  to  appraise  the  said  steamship,  her  engines,  <&c.  in  the  man- 
ner provided  by  law  and  by  the  rules  and  practice  of  this  Court,  and  shall 
also  move  that,  upon  such  appraisement  being  made,  the  said  steamship, 
&C.  be  delivered  to  the  claimant  upon  the  usual  stipulation  for  value. 

EVARTS,  SOUTHMAYD,  &    ChOATE, 

Proctors  for  Claimants. 
New  York,  June  22,  1866. 


.  [Indorsed.] 
UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The  Steamship  Meteor. 


Affidavit  and  notice  of  renewing  motion  to  appraise  and  bond. 

EvARTS,    SoUTHMAYD,  &   ChOATE, 

Proctors  for  Claimants. 


/ 
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UNITED  STATES  DISTRICT  COURT. 
SotUhem  District  of  New  Torh 


The  United  States 


V8, 


The  Steamship  Meteor,  &c. 


SotUhem  District  of  New  Fork,  ss. : 

Edmund  Kemble,  being  duly  sworn,  deposeth  and  saith  that  he  is  mas- 
ter of  the  above-named  steamship,  and  has  been  such  master  and  in 
charge  of  said  vessel  since  before  her  seizure  in  this  action,  which  took 
place  on  the  twenty-third  day  of  January  last  That  she  has  now  been 
in  the  custody  of  the  marshal  under  the  process  issued  herein  for  the 
space  of  five  months,  and  that  during  most  of  that  period  the  only  persons 
employed  on  said  vessel  have  been  a  mate,  chief  engineer,  carpenter,  and 
one  fireman,  besides'  the  marshal's  officers  in  charge.  That,  from  the  time 
of  her  seizure  for  about  two  months,  she  lay  at  the  Wall  Street  Ferry,  on 
the  Brooklyn  side,  and  has  since  been  lying  at  the  foot  of  East  Nine- 
teenth Street,  East  River.  That  the  said  steamship  has  suffered  great 
and  serious  detriment  and  injury  in  her  hull,  engines,  and  machinery  by 
reason  of  her  long  detention,  and  lying  so  long  idle  in  port.  That  an- 
nexed hereto  is  a  copy  of  the  certificate  of  a  ship-builder  who  examined 
the  vessel  at  the  time  of  its  date,  and  reported  upon  her  then  condition. 
That,  since  such  examination  was  made,  the  injuries  described  therein 
have  continued  and  increased,  and  deponen{  fears  that  if  she  is  kept  idle 
and  in  custody  longer  a  very  serious  loss  will  occur  to  her  owners  in 
consequence. 

That  she  is  at  present  leaking  badly,  and  making  about  fourteen  inches 
of  water  per  day,  that  her  copper  is  some  fifteen  inches  below  water, 
leaving  that  extent  of  her  side  exposed  to  damage,  that  her  decks  and  top 
works  have  shrunk  and  opened  badly,  and  her  spars  and  yards  have  suf- 
fered very  much  from  exposure  and  disuse. 
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That  her  machinery  has  rusted,  and  is  deteriorated  in  other  respects  bj 
disuse.    And  further  saith  not. 

Sworn  before  me  this  twenty- )  Edmund  Kemble, 

second  day  of  June,  1866.  )  Master  Sir,  Meteor, 

Albert  Stice:ney, 

Notary  Public. 
[Copy.] 

New  York,  May  10, 1866. 
Messrs.  Gary  &  Co. : 

Gentlemen,  —  I  have  this  day  carefully  and  thoroughly  examined 
the  steamer  Meteor,  now  lying  at  pier  foot  of  Nineteenth  Street,  East 
River,  and  find  the  ship's  plank  is  sunk  and  dried  very  much,  and,  having 
laid  at  the  dock  since  the  23d  December  last,  the  seams  are  open,  and  the 
oakum  is  coming  out  near  the  water  and  causing  the  ship  to  leak  badly, 
full  twelve  inches  in  twenty-four  hours  ;  the  decks  are  very  much  dried, 
open,  and  leaking  the  whole  length  of  the  ship,  and  is  ruining  the  panel- 
work  of  the  cUbin,  and  letting  in  fresh  water  on  the  beams,  which  is  very 
destructive  to  the  frame.  The  whole  outside  of  the  ship,  from  the  copper 
line  over,  needs  immediate  attention,  and  will  require  extensive  and  heavy 
repairs.  The  March  and  April  months,  you  are  well  aware,  are  the 
worst  in  the  year  for  the  outside  of  a  vessel,  especially  one  lying  up  at 
the  pier.  The  rails,  combing,  skylights,  and  bulwarks  outside  are  in  need 
of  immediate  repairs.  I  have  been  on  the  steamer  Meteor  several  times 
since  she  has  been  lying  up  at  the  pier,  and  have  seen  the  oakum  hang- 
ing out  of  the  seams  near  the  water,  and,  in  my  judgment,  a  part  of  the 
cargo  will  have  to  be  taken  out,  and  the  ship  probably  will  have  to  go  on 

the  dry  dock. 

Respectfully, 

(Signed)  A.  H.  Berrlaj^, 

Shtpioright, 
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[iDdorsed.] 

19-393. 

UNITED  STATES  DISTRICT  COURT. 

Southern  DistricL 


The  United  States 


vs. 


The  Steamship  Meteor,  her  engines,  &c. 


Motion  papers. 

EVARTS,   SOUTHMAYD,  &   ChOATE, 

Proctors  for  Ciatmants. 
Filed  June  25,  1866. 

Due  and  timely  service  of  withhi  notice  and  papers  is  hereby  ad- 
mitted. 

Samuel  6.  Courtney, 

United  States  District  Attorney. 
I^BW  York,  June  22,  1866. 

Hearing  of  within  motion  adjourned  by  consent  to  Monday,  June  25, 
at  10.30,  A.  M. 

S.  G.  Courtney, 

United  States  Attorney. 
Dated  June  23,  1866. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  held  at  the  City  Hall,  in  the  city 
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of  New  York,  on  Monday,  the  second  day  of  July,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-six. 

Present : 

Honorable  Samuel  R.  Betts,  District  Judge. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  engines,  &C., 
materials  and  cargo. 


On  reading  and  filing  the  affidavits  of  Joseph  H.  Choate  and  Edmund 
Kemble,  and  on  motion  of  Evarts,  Southmayd,  &  Choate,  proctors  for 
the  claimants,  afler  hearing  Mr.  Courtney  of  counsel  for  the  libellant, 
it  is 

Ordered,  that  Moses  Taylor,  of  the  city  of  New  York,  merchant, 
named  by  the  Court,  and  Cornelius  H.  Delamater,  of  the  city  of  New 
York,  merchant,  named  on  the  part  of  the  claimants,  and  Marshall  O. 
Roberts,  of  the  city  of  New  York,  merchant,  named  on  the  part  of  the 
libellant)  be,  and  they  are  hereby  appointed,  appraisers  to  appraise  the 
value  of  the  steamship  Meteor,  her  engines,  &c.  materials,  and  cargo. 
And  it  is  further  ordered,  that  the  clerk  of  this  Court  give  notice  to  the 
said  Moses  Taylor,  Cornelius  H.  Delamater,  and  Marshall  O.  Roberts  of 
their  appointment  as  such  appraisers. 

Samuel  R.  Betts. 
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[Indorsed.] 

19-393. 

UNITED  STATES  DISTRICT  COUBT. 


The  United  States 


v$. 


• 

The  Steamship  Meteor,  her  engines,  &c. 


Order  appointing  appraisers. 

EVARTS,    SOCTHMATD,   &   ChOATE, 

Proctors  for  ClaimarUs. 
Filed  July  2,  1866. 


At  a  stated  term  of  the  District  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  held  at  the  City  Hall  in  the  city 
of  New  York,  on  Friday,  the  thirteenth  day  of  July,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-six. 

Present : 

Honorable  Samuel  R.  Betts,  District  Judge. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  engines,  &c, 
materials  and  cargo. 


Marshall  O.  Roberts,  one  of  the  appraisers  appointed  by  the  order 
made  herein  on  the  second  day  of  July  instant^  being  unable  to  act  by 
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reason  of  illness  and  absence  from  the  city,  on  motion  of  S.  G.  Courtney, 
District  Attorney,  with  the  assent  of  Evarts,  Southmayd,  &  Choate,  for 
claimants,  it  is  ordered  that  Captain  Peter  Lefever,  of  the  city  of  New 
York,  shipmaster,  be,  and  he  is  hereby  appointed,  appraiser  herein  in  the 
place  and  stead  of  said  Marshall  O.  Roberts,  with  like  effect  as  if  he  had 
been  originally  named  in  place  of  said  Roberts  in  said  order  of  2d  of  July, 
instant 

And  it  is  further  ordered,  in  pursuance  of  the  motion  made  herein  on 
the  25th  June  last,  and  then  decided,  that^  upon  the  completion  of  such 
appraisement,  the  said  steamship  Meteor,  her  engines,  <&c.  materials,  and 
cargo,  be  delivered  to  the  claimants  upon  the  usual  stipulation  for  value, 
in  the  amount  of  such  appraisement,  notwithstanding  the  decree  for  con- 
demnation passed  herein. 

Samuel  R.  Betts. 


[Indorsed.] 

UNITED  STATES  DISTRICT  COURT. 

Southern  District  New  Torh, 


The  United  States 


vs. 


The  Steamship  Meteor,  &c 


Order  substituting  appraiser,  and  for  bonding. 

EVABTS,  SOUTHMATD,  &  ChOATE, 

Proctors  for  Claimants. 
Filed  July  13, 1866. 
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At  a  stated  term  of  the  District  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  held  at  the  United  States  Court 
Rooms,  in  the  city  of  New  York,  on  Friday,  the  thirteenth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six. 

Present : 

Honorable  Samuel  R.  Betts,  District  Judge. 


The  United  States  of  America 


vs. 

19-393. 


The  Steamship  Meteor,  her  tackle,  &c., 


materials  and  cargo. 


This  case  having  been  heard  on  the  pleadings  and  proofs,  and  argued 
and  submitted  on  briefs  and  points  by  the  advocates  for  the  respective 
parties,  and  due  deliberation  being  had  in  the  premises,  and  notwithstand- 
ing the  objection  and  protest  of  the  parties,  defenders,  and  claimants,  by 
their  counsel  in  open  Court  on  the  opening  of  the  hearing  of  the  above 
cause  in  Court,  that  this  Court  did  not  possess,  in  the  capacity  of  a  Court 
of  Admiralty,  any  authority  in  law  to  take  cognizance  of  the  subject-mat- 
ter of  the  cause  of  action  charged  in  the  Libel  of  Information,  filed  on  the 
part  of  the  United  States  in  the  above-entitled  cause,  and  in  the  further 
progress  of  the  trial  in  Court,  that  it  was  also  objected  on  the  part  of  the 
defence,  that  the  defence  possessed  the  right  by  law  to  negotiate  a  vol- 
untary sale  and  transfer  of  the  said  steamship  to  the  state  of  Chile,  or 
any  other  purchaser,  and  transfer  her  to  such  purchaser  as  an  article  of 
merchandise,  notwithstanding  the  provisions  of  the  Act  of  Congress 
counted  upon  in  the  said  Libel  of  Information. 

And  the  case,  as  aforesaid,  having  been  heard  on  the  pleadings  and 
proofs,  oral  and  documentary,  diplomatic,  executive,  &c  subject  to  all  legal 
exceptions,  and  argued  and  submitted  by  the  advocates  for  the  respective 
parties,  and  due  deliberation  being  had  in  the  premises :  and  the  Court 
being  satisfied  upon  the  consideration  of  the  pleadings  and  proofs  afore- 
said, that  the  accusations  and  charges  set  forth  in  the  said  Libel  of  In- 
formation as  against  the  pleadings  and  proofs  opposed  thereto,  are  satis- 
factorily established  and  proved  true  to  the  Court  within  the  purport  and 
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meaning  of  the  provisions  of  the  Act  of  Congress  in  the  said  Libel  of 
Information  stated,  and  claimed  bj  the  Libellants  to  have  been  violated 
bj  the  said  steamship. 

Wherefore,  it  is  now  ordered,  adjudged,  and  decreed  by  the  Court,  that 
the  said  steamship  Meteor,  her  tackle,  &c.  materials,  and  cargo,  be  con- 
demned and  forfeited  to  the  United  States  according  to  the  provisions  of 
the  statute  aforesaid. 

And  it  is  further  ordered  and  decreed,  that  unless  an  appeal  be  takem 
to  this  decree  within  the  time  limited  and  prescribed  by  the  rules  and 
practice  of  this  Court,  that  the  Clerk  of  this  Court  issue  a  Writ  of  vendi- 
tioni exponas^  directed  to  the  Marshal  of  this  District,  for  the  sale  of  said 
steamship  Meteor,  her  tackle,  apparel,  and  furniture,  arms,  ammunition, 
and  equipments  and  cargo,  —  and  that  on  the  return  thereof  by  the  Mar- 
shal, the  Clerk  distribute  the  proceeds  according  to  law.  Unless  in  tho 
mean  time  the  same  shall  be  admitted  to  bail  by  order  of  the  Court. 

Samuel  R.  Betts. 


[Indorsed.]  * 

Vol  19,  No.  393. 
UNITED  STATES  DISTRICT  COURT. 
For  the  Southern  District  of  New  York, 


The  United  States  of  America 


vs. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  cargo. 


S.  G.  Courtney, 

United  StcUes  District  Atiornei/, 

EVARTS,    SOUTHMATD,   &    ChOATE, 

Proctors  for  Claimants. 

Final  decree  of  condemnation,  vessel,  materials,  and  cargo,  and  order 
of  sale  nisi. 

Filed  the  thirteenth  day  of  July,  1866. 
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UNITED  STATES  DISTItlCT  COURT. 

Southern  District  of  New  TorL 

(In  Admiralty.) 


The  United  States 


v#. 


The  Steamship  Meteor,  her  tackle,  Sec, 
materials  and  cargo. 


We,  the  undersigned,  having  been  appointed  appraisers  to  appraise  the 
value  of  the  steamship  Meteor,  her  tackle,  &c.  materials,  and  cargo,  do 
solemnly  swear,  that  we  will  faithfully  appraise  the  same  to  the  best  of 
our  skill  and  ability. 

Subscribed  and  sworn  to  this  third  "^  Moses  Tatloh, 

day  of  July,  1866,  before  me,  as  to  r  C.  H.  Delamater, 

Taylor  and  Delamater.  )  P.  £.  Le  Feyre. 

George  F.  Betts, 

United  States  Commissioner. 

And  on  the  fourteenth  day  of  July,  1866,  as  to  Le  Fevre. 

John  A.  Osborn, 

United  States  Commissioner. 
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[Indorsed.] 
Vol.  19,  No.  893. 

■ 

UNITED  STATES  DISTRICT  COURT. 

Southern  District  of  New  York, 

(In  Admiralty.) 


The  United  States 


vs. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  carga 


Appraiser's  oath. 

Filed  July  14,  1866. 


UNITED   STATES  DISTRICT  COURT. 

Southern  District  of  New  York. 

(In  Admiralty.) 


The  United  States  of  America 


vs, 

19-393. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  cargo. 


We,  the  undersigned,  having  been  duly  appointed  and  sworn  as  ap- 
praisers to  appraise  the  value  of  the  said  steamship  Meteor,  her  tackle,  &c 
materials,  and  cargo,  do  report  that  we  have  examined  and  appraised  the 
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same,  and  do  find  the  said  steamship  Meteor,  with  her  engines,  tackle, 
apparel,  and  furniture,  and  materials,  is  worth  the  sum  of  one  hundred 
thousand  dollars ;  and  that  the  cargo  of  said  vessel,  which  consists  of  coal, 
stores,  and  lumber,  is  worth  the  sum  of  ten  thousand  six  hundred  and 
sixty-eight  ^^^  dollars. 

Dated  New  York,  July  19, 1866. 

All  which  is  respectfully  submitted. 

Moses  Tatlor, 

Corn's.  H.  Delahater, 

P.  E.  Le  Fevre. 


[Indorsed.] 

Vol.  19,  No.  893. 

UNITED  STATES  DISTRICT   COURT. 

Southern  District  of  New  York, 

(In  Admiralty.) 


The  United  States,  &c 


vs. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  cargo. 


Appraiser's  report. 

Filed  July  19, 1866. 
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At  a  stated  term  of  the  District  Court  of  the  United  States  of  America 
for  the  Southern  District  of  New  York,  held  at  the  United  States  Court 
Rooms,  in  the  city  of  New  York,  on  Friday,  the  twentieth  day  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six. 

Present : 

Honorable  Samuel  IL  Betts,  District  Judge* 


The  Steamship  Meteor,  her  tackle,  &c, 
materials  and  cargo. 


,  ,19-393. 

ads. 


The  United  States  of  America. 


The  above-named  steamship  Meteor,  her  tackle,  &c  materials,  and 
cargo,  having  been  duly  appraised  under  the  orders  of  appraisement,  made 
and  entered  the  second  and  thirteenth  days  of  July  instant,  and  the 
claimants  having  executed  and  filed  stipulations  for  costs  and  value,  the 
latter  in  the  appraised  amount  of  said  vessel  and  cargo,  and  the  said  stipu- 
lations for  value  having  been  approved  by  the  United  States  District 
Attorney,  and  by  the  Court,  approving  the  sureties  to  said  Bond  as  fully 
sufficient  for  the  engagement  thereof. 

Now,  on  motion  of  Messrs.  Evarts,  Southmayd,  &  Choate,  Proctors 
for  the  claimants  of  said  steamship  and  cargo,  it  is  ordered  that  said  steam- 
ship and  cargo  be  released  from  custody,  and  delivered  to  the  claimants 
thereof,  the  said  stipulation  for  value  representing  said  steamship,  her 
tackle,  &c.  materials,  and  cargo,  in  the  above-entitled  action. 
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[Indorsed.] 

Vol.  19,  No.  893. 

UNITED  STATES  DISTRICT  COURT. 

For  the  Southern  District  of  New  York. 


The  Steamship  Meteor,  her  tackle,  &c, 
materials  and  cargo 

ads. 

The  United  States  of  America. 


Order  to  discharge  vessel  and  cargo  on  bonds  for  costs  and  value  on 
appraisement 

EVARTS,  SOUTHMATD,  &  ChOATE, 

Proctors  for  Claimants. 

For  vessel  and  cargo. 
Filed  the  twentieth  day  of  July,  1866. 


DISTRICT  COURT  OF  THE  UNITED   STATES. 
For  the  Southern  District  of  New  York. 
[In  Admiralty.] 
Filed  the  twentieth  day  of  July,  1866. 

[Stipulation.] 

ENTERED  INTO  PURSUANT  TO  THE  RULES  AND  PRACTICE  OF  THIS 

COURT. 

Whereas  a  Libel  was  filed,  on  the  twenty-third  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty-six,  by  Daniel  S. 
Dickinson,  United  States  District  Attorney,  on  behalf  of  the  United 
States,  against  the  steamship  Meteor,  her  tackle,  &c.  and  cargo,  for  the 
reasons  and  causes  in  the  said  Libel  mentioned ;  and  whereas  the  said 
steamship,  her  tackle,  &c.  and  cargo,  are  in  the  custody  of  the  Marshal, 
under  the  process  issued  in  pursuance  of  the  prayer  of  said  Libel,  and 
whereas  the  said  vessel  and  cargo  have  been  appraised  at  the  sum  of  one 
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hundred  and  ten  thousand  six  hundred  and  sixty-eight  -/^^  dollars,  as 
appears  from  said  appraisement  now  on  file  in  said  Court ;  and  the  parties 
hereto  hereby  consenting  and  agreeing,  that,  in  case  of  default  or  contu- 
macy on  the  part  of  the  claimants  or  their  sureties,  execution  for  the 
above  amount  may  issue  against  their  goods,  chattels,  and  lands. 

Now,  therefore,  the  condition  of  this  stipulation  is  such  that  if  the 
stipulatars  undersigned  shall  at  any  time,  upon  the  Interlocutory  or  final 
Order  or  Decree  of  the  said  District  Court,  or  of  any  Appellate  Court  t« 
which  the  above-named  suit  may  proceed,  and  upon  notice  of  such  Order 
or  Decree,  to  Evarts,  Southmayd,  &  Choate,  Esqrs.,  Proctors  for  the 
Claimants  of  said  steamship  and  cargo,  abide  by  and  pay  the  money 
awarded  by  the  final  Decree  rendered  by  the  Court  or  the  Appellate 
Court  if  any  appeal  intervene,  then  this  stipulation  to  be  void,  otherwise 

to  remain  in  full  force  and  virtue. 

John  M.  Forbes. 

r.  b.  fobbes. 

Per  William  F.  Cary,  Jr. 

Attorney, 

William  H.  Aspinwalx^. 

Leonard  W.  Jerome. 

Taken  and  acknowledged  this  twentieth  \ 

day  of  July,  1866,  before  me.  > 

John  A.  Osborn, 

United  States  Commissioner, 

Southern  District  of  New  Torhy  ss.': 

William  H.  Aspinwall  and  Leonard  W.  Jerome,  parties  to  the  above 
Stipulation,  being  duly  sworn,  depose  and  say,  and  each  for  himself  saith, 
that  he  resides  in  the  Southern  District  of  New  York,  and  that  he  is 
worth  the  sum  of  two  hundred  and  twenty-two  thousand  dollars,  over  and 
above  all  his  just  debts  and  liabilities. 

Sworn  to  this  twentieth  day  >  William  H.  Aspinwall, 

of  July,  1866,  before  me.  )  Leonard  W.  Jerome. 

John  A.  Osborn, 

United  States  Commissioner, 

Recorded  this  twentieth  day  of  July,  1866. 

Approved, 

S.  6.  Courtney, 

United  States  District  Attorney. 

I  approve  the  sureties  to  above  Bond  as  fully  sufficient  for  the  engage- 
ment 

Samuel  H.  Betts. 
July  20, 1866. 


334  APPENDIX. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  tackle,  &c 


Southern  DUtriet  of  New  Tarh,  ss. : 

William  H.  AspinwalU  heing  duly  sworn,  deposes  and  says,  that  he 
resides  in  the  city  of  New  York,  and  owns  real  estate  in  the  Southern 
District  of  New  York.  I  own  property  at  33  University  Place,  and  101 
Tenth  Street  adjoining,  together  worth  $100,000.  I  own  property  at 
66  and  68  Broad  Street,  worth  $100,000.  My  country  residence  with 
580  acres  of  land  at  Tarrytown,  worth  $  100,000,  at  least  All  the  above 
free  from  encumbrances  or  debts. 

William  H.  Aspinwall. 
Subscribed  and  sworn  to  before  me  ) 
this  twentieth  day  of  July,  1866.  ) 

John  A.  Osborn, 

United  States  Commissioner, 

Leonard  W.  Jerome,  sworn,  says,  I  live  in  New  York.  I  own  1,500 
acres  in  Westchester  County  ;  the  valuation  is  $700,000,  over  and  above 
all  encumbrances.  I  consider  myself  worth  over  $700,000,  over  and 
above  all  debts  and  liabilities. 

Leonard  W.  Jerome. 
Subscribed  and  sworn  to  before  me, 
this  twentieth  day  of  July,  1866. 

John  A.  Osborn, 

United  States  Commissioner, 


} 
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[Indorsed.] 
UNITED  STATES  DISTRICT  COURT. 


The  United  States 


vs. 


The  Steamship  Meteor,  her  tackle,  &c. 


Justification  of  surety. 

William  H.  Aspinwall,  and 

Leonard  W.  Jerome. 
Filed  July  20, 1866. 


UNITED  STATES  DISTRICT  COURT. 
Southern  District  of  New  Tork. 


The  United  States  of  Ame^ca 


vs. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  cargo. 


Take  notice  that  the  claimants,  John  M.  Forbes  and  Robert  B.  Forbes, 
intend  to  and  do  appeal  to  the  Circuit  Court  of  the  United  States  for  the 
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Southern  District  of  New  York,  in  the  second  Circuit,  from  the  fiqal  de- 
cree in  this  cause,  bearing  date  the  thirteenth  day  of  July  instant. 
New  York,  July  21, 1866. 
Yours,  &c., 

Eyarts,  Southmatd,  &  Choate, 

Proctors  for  Claimants  and  Appelhnts, 
To 

George  F.  Betts,  Esq., 

Clerky  United  States  District  Court. 


S.  G.  Courtney,  Esq., 


United  States  District  Attorney. 


[Indorsed.] 

19  -  393. 

UNITED  STATES  DISTRICT  COURT. 

SotUhem  District  New  York, 


The  United  States 


vs. 


The  Steamship  Meteor,  &c. 


Notice  of  appeal. 

EVARTS,   SOUTHMATD,  &   ChOATE, 

Proctors. 
To 
George  F.  Betts,  Esq., 

Clerky  United  States  District  Court. 

I  admit  due  service  of  above  notice. 

Filed  July  21,  1866. 

S.  G.  Courtney, 

United  States  District  Attorney, 
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Know  all  men  by  these  presents,  that  we,  John  M.  Forbes  and  Eobert 
B.  Forbes,  of  Boston,  claimants  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York  of  the  steamship  Meteor,  her  tackle, 
&C.  materials,  and  cargo,  upon  a  Libel  of  Information,  filed  against  the 
same  by  the  United  States,  do  hereby  constitute  and  appoint  William  F. 
Gary,  Junior,  and  Benjamin  D.  Smith,  of  the  city  of  New  York,  and 
each  or  either  of  them,  our  true  and  lawful  attorneys  or  attorney  for  us, 
and  in  our  names,  place,  and  stead,  to  make,  subscribe,  and  execute,  either 
with  or  without  seal,  in  our  names  as  principals,  with  such  surety  or 
sureties  as  may  unite  therein  on  our  behalf  a  stipulation  or  stipulations, 
bond  or  bonds,  for  the  appraised  value  of  said  steamship  Meteor,  her 
engines,  tackle,  &c  materials,  and  cargo,  in  order  to  obtaining  the  delivery 
of  the  same  to  us  as  claimants  under  the  order  of  said  District  Court,  in 
pursuance  of  the  application  to  that  effect  made  by  us  to  said  Court. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals  the 
seventeenth  day  of  July,  one  thousand  eight  hundred  and  sixty-six. 
Sealed  and  delivered  in  the  \  J.  M.  Forbes, 

presence  of  )  B.  B.  Fobbes. 

E.  J.  Hale, 
Samuel  Jennison. 

State  of  Massachusetts^ 

County  of  Suffolk^  ss. 

I,  Samuel  Jennison,  a  Commissioner  for  the  State  of  New  York,  resid- 
ing in  Boston,  in  the  County  of  Suffolk,  and  State  of  Massachusetts,  do 
certify,  that  on  this  twenty-first  day  of  July,  in  the  year  1866,  in  the  city 
of  Boston  aforesaid,  personally  appeared  before  me  J.  M.  Forbes  and  B. 
B.  Forbes,  both  known  to  me  to  be  the  individuals  described  in,  and  who 
have  executed,  the  foregoing  instrument,  and  they  severally  acknowledged 
to  me  that  they  had  executed  the  said  instrument 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  official 
seal,  at  Boston,  in  the  County  and  State  aforesaid,  this 
twenty-first  day  of  July,  A.  D.  1866. 

Samuel  Jennison, 
A  Commissioner  for  the  State  of  New  Torh, 

29 
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[Indorsed.] 

Dated  July  17,  1866. 

19-898. 

John  M.  Forbes, 

and  Robert  B.  Forbes, 

To 

William  F.  Cart,  Jr.,  and 

Benjamin  D.  Smith, 

Power  ofAUom$y* 
Filed  July  23,  186G. 
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Circuit  Court  of  the  United  States  op  America  for  the 
Southern  District  of  New  York  in  toe  Second  Circuit. 


The  United  States  of  America, 
Libellants,  Appellees, 


vs. 

Bond  for  costs,  on  Appeal, 
The  Steamer  Meteor,  her  tackle,  mate-  /         Vessel  and  cargo, 
rials,  and  cargo,  John  M.  Forbes,  and 
Robert  B.  Forbes, 

Claimants.     Appellants. 


Know  all  men  by  these  presents,  that  we,  John  M.  Forbes  and  Joseph 
H.  Choate,  are  held  and  firmly  bound  with  the  above-named  libellants 
and  appellees  in  the  sum  of  five  hundred  dollars,  to  be  paid  to  the  said 
libellants,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  our  and  each  of  our  heirs,  executors,  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  the  thirty-first  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  sixty-six. 

Whereas,  the  above-named  claimants  have  prosecuted  an  appeal  to  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
in  the  second  Circuit,  to  reverse  the  Decree  rendered  in  the  above-en- 
titled suit,  by  the  Judge  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above- 
named  claimants  shall  prosecute  their  appeal  to  effect  and  answer  all 
damages  and  costs,  if  they  fail  to  make  their  appeal  good,  then  this  obli- 
gation shall  be  void,  otherwise,  the  same  shall  be  and  remain  in  full  force 

and  virtue. 

John  M.  Forbes,  [l.  s.] 

Joseph  H.  Choate,  Attorney. 

Joseph  H.  Choate.  [l.  s.] 
Sealed  and  delivered,  and  taken  \ 

and  acknowledged,  this  thirty-first  > 

day  of  July,  1866,  before  me.         ) 

John  A.  Osborn, 

United  States  Commissioner, 
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United  States  of  America, 
Southern  District  of  New  York 


:} 


Joseph  H.  Choate,  being  duly  sworn,  deposes  and  says,  that  he  resides 
in  the  citj  of  New  York,  and  that  he  is  worth  the  sum  of  one  thousand 
dollars  over  and  above  all  his  just  debts  and  liabilities. 

Joseph  H.  Choate. 
Sworn  to  this  thirty-first  day  of) 
July,  A.  D.  1866,  before  me.         ) 

John  A.  Osborn, 

United  States  Commissioner, 

I  approve  the  within  bond,  and  waive  notice  of  surety  and  of  time  and 
place  of  making  and  filing  same. 

Samuel  G.  Courtney, 

United  States  Attorney. 
New  York,  July  31, 1866. 

[Indorsed.] 

Vol.  19,  No.  893,  402. 

UNITED  STATES  CIRCUIT  COURT, 


The  United  States,  &c., 

Libellants.    Appellees, 


vs. 


The  Steamer  Meteor,  &c , 
J.  M.  Forbes  and  Robert  B.  Forbes, 
Claimants  and  Appellants. 


Bond  for  costs  on  appeal  (vessel  and  cargo). 

EvARTs,  Southmayd,  &  Choate, 

Proctorsy  Claimants^  Appellants. 
Filed  this  thirty-first  day  of  July,  1866. 
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In   the    Circuit    Court    op   the   United    States    for    the 
Southern  District  op  New  York. 


The  Steamship  Meteor,  her  tackle,  &c., 
materials  and  cargo,  John  M.  Forbes 
and  Robert  B.  Forbes, 

Claimants.    Appellants, 

The  United  States  of  America. 

Appellees. 


To  the  Honorable,  the  Circuit  Court  of  the  United  States  for  the 
Southern  Distribt  of  New  York,  in  the  second  Circuit. 

The  appeal  of  the  above-named  John  M.  Forbes  and  Robert  B.  Forbes 
respectftiUy  showeth :  — 

That  on  or  about  the  twenty-fourth  day  of  January,  eighteen  hundred 
and  sixty-six,  Daniel  S.  Dickinson,  Attorney  of  the  United  States  for  the 
Southern  District  of  New  York,  prosecuting  for  the  United  States  in  that 
behalf,  exhibited  his  amended  Libel  of  Information  against  the  said  steam- 
ship Meteor,  her  tackle,  apparel,  and  furniture,  materials,  &c  &c.  in  a 
cause  of  seizure  and  forfeiture,  alleging  certain  violations  of  the  third 
section  of  the  Act  of  Congress,  approved  April  20,  1818,  entitled  '^  An 
Act  for  the  punishment  of  certain  crimes  against  the  United  States,  and 
to  repeal  the  Acts  therein  mentioned,"  and  alleging  that,  by  reason 
thereof,  the  said  steamship,  her  tackle,  <&c  &c.  had  become  forfeited,  and 
praying  a  decree  of  condemnation  and  forfeiture  thereof,  to  the  use  of  the 
United  States ;  upon  which  Libel  of  Information  and  process  issued 
thereon,  the  said  steamship,  her  tackle,  &c.  materials,  <&c.  &c  were  held 
under  seizure  by  the  Marshal  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

That  the  said  appellants,  John  M.  Forbes  and  Robert  B.  Forbes,  being 
the  sole  owners  of  the  said  steamship  Meteor,  her  tackle,  &c.  materials, 
&c.  appeared  in  the  said  District  Court,  and  there  filed  their  claim  thereto, 
and  likewise  their  answer  to  the  said  Libel  of  Information,  denying  the 
allegations  thereof,  and  the  forfeiture  therein  alleged,  and  praying  restora- 
tion to  them  of  the  smd  steamship,  her  tackle,  &c.  materials,  <&c.  &c 


342  APPENDIX. 

That  the  said  cause  was  brought  to  a  hearing  before  the  Honorable 
Samuel  B.  Betts,  Judge  of  the  said  District  Court,  upon  the  pleadings 
and  proofs  therein,  and  was  thereupon  duly  heard,  and  that  the  said  Dis- 
trict Judge,  after  advisement  thereon,  made  a  sentence  or  decree  in  said 
cause  on  the  thirteenth  day  of  July,  eighteen  hundred  and  sixty-six, 
whereby  it  was  adjudged  that  the  accusations  and  charges  set  forth  in  the 
said  Libel  of  Information  as  against  the  pleadings  and  proofs  opposed 
thereto  are  satisfactorily  established,  and  proved  true  to  the  Court  within 
the  purport  and  meaning  of  the  provisions  of  the  Act  of  Congress  in  the 
said  Libel  of  Information  stated  and  claimed  by  the  Libellants  to  have 
been  violated  by  the  said  steamship,  and  that  the  said  steamship  Meteor, 
her  tackle,  &c.  materials,  and  cargo,  be  condemned  and  forfeited  to  the 
United  States,  according  to  the  provisions  of  the  statute  aforesaid,  and 
whereby  it  was  further  ordered  and  decreed,  that,  unless  an  appeal  be 
taken  to  the  said  decree  within  the  time  limited  and  prescribed  by  the 
rules  and  practice  of  the  said  District  Court,  the  Clerk  of  the  said  Court 
issue  a  Writ  of  venditioni  exponas,  directed  to  the  Marshal  of  the  said 
district,  for  the  sale  of  the  said  steamship  Meteor,  her  tackle,  apparel,  and 
furniture,  arms,  ammunition,  and  equipments  and  cargo,  and  that,  on  the 
return  thereof  by  the  Marshal,  the  Clerk  distribute  the  proceeds  according 
to  law,  unless  in  the  mean  time  the  same  shall  be  admitted  to  bail  by 
order  of  the  Court. 

And  these  Appellants  are  advised  and  insist  that  the  said  decree  is 
wholly  erroneous,  inasmuch  as  no  forfeiture  had  been  incurred  of  the 
said  steamship,  her  tackle,  &c.  materials,  and  cargo,  or  any  part  of  the 
same,  and  the  allegations  of  the  said  Libel  of  Information  were  and  are 
untrue,  and  were  not  established  upon  the  said  hearing  or  trial. 

And  these  Appellants,  for  these  and  other  reasons,  appeal  from  the 
whole  of  the  said  sentence  or  decree,  so  rendered  in  favor  of  the  United 
States,  to  the  next  Circuit  Court  of  the  United  States,  to  be  held  in  the 
said  Southern  District  of  New  York,  and  in  the  said  appeal  they  intend 
to  have  said  cause  heard  anew  in  the  Circuit  Court  on  the  pleadings 
and  proofs  in  the  District  Court,  and  other  proofs  to  be  introduced  in  the 
said  Circuit  Court*  and  to  seek  a  new  decision  on  the  facts. 

And  they  pray  that  the  record  and  proceedings  may  be  returned  to 
the  said  Circuit  Court,  and  that  the  said  sentence  or  decree  of  the  District 
Court  may  be  reversed,  or  such  other  decree  thereon  be  made  as  to  the 
said  Circuit  Court  shall  seem  just. 

EVARTS,    SOUTHMAYD,    &    ChOATE, 

Proctors  for  Claimants  and  Appellants. 

Charles  F.  Southmatd, 

Advocate. 
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[Indorsed.] 
UNITED  STATES  CIRCUIT  COURT. 
Southern  Diiirict  of  New  York. 
19-893,402.* 


The  Steamship  Meteor,  John  M.  Forbes 
and  Eobert  B.  Forbes, 

Claimants  and  Appellants, 

The  United  States, 

Appellees. 
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APPEAL. 

EVARTS,    SOUTHMATD,   &    ChOATE, 

•    Proctors  for  Claimants  and  Appellants, 
Filed  July  31, 1866. 

Southern  District  of  New  York,  8S : 

Joseph  H.  Choate,  of  the  city  of  New  York,  being  duly  sworn,  deposeth 

and  saith,  that  on  the  thirty-first  day  of  July,  1866,  he  duly  served  the 

within  petition  of  appeal  on  Samuel  6.  Courtney,  Esq.,  United  States 

District  Attorney,  at  his  office  in  the  city  of  New  York,  by  then  and 

there  delivering  to  him  personally,  and  leaving  with  him,  a  copy  of  said 

petition,  and  further  saith  not. 

Joseph  H.  Choate. 
Sworn  before  me  this  thirty-first ) 

day  of  July,  1866.  ) 

John  A.  Osborn, 

United  States  Commissioner. 
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!  Circuit  Coubt  op  the  United 
^^^"'- 

Southern  District  of  New  York, 
November  20, 1867. 


ON  APPEAL. 


VOL.  n. 


THE  CASE  OF  THE  STEAMSHIP  METEOR. 


HEARING  UPON  APPEAL. 


Circuit  Court  of  the  UnUed  States  for  the  Southern  District  of  New  York,  \ 

Wednesday,  November  20,  1867.     i 

BEFORE  HON.  JUSTICE  -NELSON. 

Samuel  G.  Coubtmey,  Esq.,  U.  S.  Dist  Attorney, 

appeared  for  the  United  States,  Appellees. 
Wm.  M.  Evarts,  Esq.  appeared  for  the  claimants,  Appellants. 

Mb.  Courtney.  This  is  an  appeal,  if  your  Honor  please,  from 
a  decree  made  by  the  District  Court  of  the  Southern  District  of 
New  York,  directing  a  condemnation  of  the  steamship  Meteor. 
The  decree  was  made  by  Judge  Betts  some  time  last  summer. 
An  app^  has  been  taken  from  that  decree  to  this  Court. 

It  appears,  from  the  papers,  that  upon  information  filed  with  the 
District  Attorney  of  the  United  States,  for  this  District,  in  Jan- 
uary, 1866,  a  libel  was  filed  against  the  steamship  Meteor,  which 
was  charged  with  a  violation  of  the  neutrality  laws.  That  infor- 
mation was  filed,  I  think,  in  January,  1866.  It  was  subsequently 
amended,  and  the  answer  of  the  claimants  was  duly  filed,  and  an 
answer  put  in  showing  the  ownership  of  the  vessel,  and  denjnng  all 
the  material  allegations  in  the  libel.  Exceptions  were  subsequently 
filed  to  that  claim.  The  cause  was  duly  noticed  for  trial,  and, 
upon  direction  of  his  Honor  Judge  Betts,  the  exceptions,  as  well  as 
the  cause  upon  the  merits,  were  tried  at  the  same  time  by  the 
Court.  The  Judge,  in  trying  the  question  of  exceptions,  declined 
to  pass  upon  them  until  the  whole  case  was  disposed  of.  It  will 
appear  from  the  case  that  the  Judge,  in  trying  the  exceptions^  ex- 
pressly confined  the  evidence  to  the  question  of  ownership,  leaving 
the  other  matter,  upon  the  merits,  to  be  disposed  of  as  the  cause 
progressed. 


4  THE  CASE  OF  THE  STEA^ISHIP  METEOR. 

The  libel,  if  your  Honor  please,  was  filed  under  the  Act  of  Con- 
gress, which  will  be  found  in  the  3d  Volume  of  the  Statutes  at 
Large,  page  448,  Section  3,  which  r^ds  as  follows :  — 

^^  And  be  it  further  enacted,  That  if  any  person  within  the  limits  of  the  United 
States  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted 
out  and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out 
or  arming  of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel  shall  be  em- 
ployed in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  to  cruise  or  commit  hostilities  again^the  subjects,  citizens,  or  prop- 
erty of  any  foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  with 
whom  the  United  States  are  at  peace,  or  shall  issue  or  deliver  a  commission 
within  the  territory  or  jurisdiction  of  the  United  States,  for  any  ship  or  vessel, 
to  the  intent  that  she  may  be  employed  as  aforesaid,  every  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not  more  than 
ten  thousand  dollars,  and  imprisoned  not  more  than  three  years ;  and  every 
such  ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  with  all 
materials,  arms,  ammunition  and  stores,  which  may  have  been  procured  for  the 
building  and  equipment  thereof,  shall  be  forfeited :  one  half  to  the  use  of  the 
informer,  and  the  other  half  to  the  use  of  the  United  States.*' 

It  was  under  that  section  of  the  Statutes,  and  under  the  law  of 
Congress,  that  this  libel  was  filed.  The  cause  being  at  issue,  tes- 
timony was  duly  taken  before  the  Court,  which  occupied  several 
days ;  and  without  taking  up  the  time  of  your  Honor  in  reading 
this  mass  of  testimony  in  detail,  I  shall  refer  you  merely  to  what  I 
consider  the  material  parts  of  the  testimony  bearing  upon  the  ques- 
tion at  issue  between  the  parties.  And  in  referring  your  Honor  to 
the  testimony,  I  shall  omit  entirely  the  testimony  taken  upon  the 
question  of  the  exceptions,  as  I  don't  think  they  have  much  bear- 
ing upon  this  case.     They  merely  prove  ownership. 

Judge  Nelson.     Does  your  brief  refer  to  the  evidence  ? 

Mr.  Courtney.    Yes,  sir. 

Mr.  Evarts.  The  evidence  upon  the  subject-matter  of  proof 
is  not  very  extensive.  I  think  you  need  to  be  informed  of  it  be- 
fore we  can  discuss  the  case,  which  is  very  much  a  matter  of  fact. 

Mr.  Courtney  referred  the  Court  to  the  testimony  of  William 
Jarvis,  Vol.  I.  pp.  106  - 107 ;  testimony  of  T.  H.  Sease,  Deputy 
Marshal,  ib.  pp.  107,  108;  pp.  Ill,  112;  pp.  112,  113,  being 
the  letter  of  Mr.  Forbes  to  Frederick  C.  Schmidt,  dated  Bos- 
ton, Sept.  13,  1865;  p.  113,  the  certificate  of  Mr.  Seward  as 
to  war  between   Chile  and   Spain ;   testimony  of  B.  V.   Mac- 
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kenna,  ib.  pp.  114  - 120 ;  of  Louis  J.  Kirk,  ib.  pp.  120  - 123  ;  of 
Charles  L.  Wright,  ib.  pp.  126  - 128 ;  p.  180  to  the  end  of  direct 
examination.  Mr.  Evarts  reads  the  croBB-examination^  and  Mr. 
Courtney  read  the  redirect.  Also  the  testimony  of  Mackenna 
(recalled),  ib.  pp.  145-155.  Also  of  Daniel  J.  Hunter,  ib. 
pp.  145-148.  Also  of  Ronald  McNichols,  ib.  p.  155  et  Beq. 
Also  of  Julius  Conkling,  ib.  p.  180  et  Beq. 

Mr.  Courtney.  If  your  Honor  please,  that  is  all  the  testimony 
taken  in  the  case,  and  I  shall  proceed  to  ask  an  affirmance  of  the 
decree  of  the  Court  below.  I  shall  do  so  in  as  brief  a  manner  as 
possible,  using  as  my  argument,  mainly,  the  opinion  given  by  Judge 
Betts,  which  puts  it  in  a  better  manner  than  I  can  do. 

Judge  Nelson.     What  arms  and  ammunition  were  on  board  ? 

Mr.  Evarts.  Nothing  but  a  few  carbines,  referred  to.  The 
guns  that  had  been  on  board  were  stored  on  shore,  with  all  the 
ammunition,  except  some  boxes  of  shot,  and  five  or  six  boxes  of 
ainmunition,  that  were  overlooked,  and  left  on  board. 

Judge  Nelson.  The  difficulty  in  my  mind  is,  that  these  own- 
ers had  a  right  to  sell  the  ship,  and  the  government  must  make  out 
that  she  has  been  fitted  and  equipped  for  a  military  or  naval  expe- 
dition. There  seems  to  be  a  total  absence  of  any  munitions  of 
war  on  board,  and  no  ship  can  be  taken  to  a  foreign  port  without 
coal  and  other  stores ;  so  that  the  mere  (act  of  stores  being  on 
boai*d  of  her,  and  being  put  on  board,  is  certainly  no  evidence 
to  implicate  her  as  being  fitted  out  and  intended  for  a  naval  enter- 
prise^  against  any  power,  unless  there  is  on  board  a  naval  equip- 
ment. 

Mr.  Evarts.  There  is  this  further  hardship,  that  all  this  naval 
adaptability  or  capacity  of  the  ship,  which  might  have  been  an 
injurious  circumstance  to  found  proof  upon,  was  done  with  a  view 
to  be  used  for  our  government,  and  was  well  known  to  have  had 
no  connection  with  the  sale. 

Mr.  Courtney.  If  any  person  shall  attempt  to  fit  out,  or  arm, 
or  procure  to  be  fitted  out  or  armed,  or  shall  knowingly  be  con- 
cerned in  fitting  out  or  arming  of  any  vessel,  etc.  — 

Judge  Nelson.  Not  fitting  out  and  arming.  It  must  be  an 
arming  or  fitting  out  for  war  purposes. 

Mr.  Evarts.  Yes,  the  statute  goes  on :  "  With  intent  that  she 
dhall  be  used  to  commit  hostilities." 
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Mr.  Courtney.  You  could  furnish  a  vessel  at  Brooklyn,  in- 
tended for  hostile  purposes,  and  fit  her  out  outside  of  Sandy  Hook, 
according  to  that. 

Judge  Nei^on.  But  you  must  make  that  out.  I  shall  not 
presume  it. 

Mr.  Courtney.  We  say  she  was  condemned  because  the  own- 
ers knowingly  furnished  her. 

Judge  Nelson.  You  must  prove  that  I  do  not  see  any  evi- 
dence of  that  fitting  out  I  agree  that  if  the  agents  of  a  hostile 
government  should  make  a  contract  to  build  a  ship  for  service  in 
war,  then  suspicion  would  commence  in  the  origin  of  the  contract, 
and  very  slight  circumstances  might  go  to  make  out  the  purpose 
and  the  intent.  But  here  this  vessel  was  built  as  a  war  vessel  for 
our  own  government;  she  had  been  engaged  in  the  service  of  the 
government,  and  on  the  termination  of  the  war  our  government  no 
longer  required  the  use  of  her.  In  that  condition  the  owners  had 
a  right  to  sell  her ;  and,  therefore,  having  that  right,  the  mere  fact 
that  stores  were  put  on  board  of  her  that  were  necessary  to  convey 
or  transfer  her  abroad  to  the  persons  to  whom  she  was  sold  forms 
no  ground  of  suspicion  at  all ;  because  the  right  to  sell  carried  with 
it  the  right  to  put  on  board  these  provisions  and  stores.  In  order 
to  make  out  that  there  was  a  hostile  purpose  intended,  as  an  expe- 
dition against  a  country  with  which  we  were  at  peace,  in  violation 
of  this  law,  you  must  show  there  was  some  fitting  out,  in  the  mili- 
tary or  naval  sense,  with  intent  to  commit  this  hostile  act  against  a 
government  with  which  we  were  at  peace. 

Mr.  Courtney.  That  is  what  we  think  we  have  made  out  in 
this  case. 

Judge  Nelson.  That  is  the  trouble,  I  do  not  see  that  you 
have  made  out  anything.  No  munitions  of  war  on  board,  and  no 
evidence  that  any  were  to  be  put  on  board. 

Mr.  Evarts.  Nor  was  a  stroke  of  work  done  by  us  to  make 
her  adaptable  to  war  purposes. 

Mr.  Courtney.    She  was  a  vessel  fitted  out  for  warlike  purposes. 

Mr.  Evarts.  The  statute  says,  "  Any  one  who  fits  out  a  ves- 
sel to  serve  one  belligerent  against  another,'*  etc. 

Mr.  Courtney.  The  statute  says  an  oM-ner  concerned  in  fur- 
nishing. 

Judge  Nelson.     You  confound  the  furnishing  of  stores  and 
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supplies.  There  was  nothing  illegal  in  that,  —  nothing  in  the  act 
to  forbid  it.  Yon  must  connect  this  with  the  military  or  naval 
expedition ;  which  you  have  not  done. 

Mr.  Evarts.  Suppose  an  armed  ship  of  either  of  the  belliger- 
ents had  come  in  here,  although  our  statute  forbids  any  recruiting, 
such  vessel  could  have  taken  provisions  and  coal  without  violating 
our  Neutrality  Act. 

Judge  Nemon.  I  do  not  see  any  breach  of  the  act,  either  in 
fact  or  by  way  of  intention,  in  fitting  out  this  vessel.  I  cannot  de- 
cide this  case  on  conjecture  or  suspicion.  You  must  show  some 
evidence.  I  have  attended  to  all  that  has  been  read  with  great 
care,  and  I  have  been  waiting  for  you  to  show  any  naval  equip- 
ment, either  in  fact  or  intention. 

Mr.  Courtney.  I  do  not  know  what  your  Honor  means  by 
naval  equipment.  If  you  expect  us  to  show  that  this  vessel  was 
armed  to  the  teeth,  we  cannot  do  it.  We  show  that  the  vessel  was 
iitted  out  and  suitable  for  war  purposes  ;  we  show  her  in  the  pos- 
session of  these  parties.  We  show  her  for  sale  ;  we  show,  by  the 
letter  of  Mr.  Forbes,  the  capacity  of  the  vessel  for  warlike  purposes. 

Judge  Nelson.     She  was  built  for  that  purpose. 

Mr.  Courtney,  That  purpose  was  past,  and  you  have  her  here 
therefore  suitable  for  war  purposes.  We  find  negotiations  going 
on  with  certain  parties ;  we  find  the  agent  of  the  owners  negotiat- 
ing with  Wright,  the  broker,  for  a  transfer  of  the  vessel  to  Chile. 
There  is  not  a  particle  of  evidence  showing  ftny  bona  fide  voyage 
or  commercial  enterprise.  We  show  the  furnishing  of  her  by  put- 
ting in  a  large  amount  of  coal,  and  by  the  hiring  of  men. 

Mr.  Evarts.     There  is  no  hiring  of  men  proved  here. 

Mr.  Courtney.  We  show  an  immense  amount  of  coal  and  a 
large  amount  of  provisions.  There  is  nothing  here  showing  that 
this  boat  was  intended  for  any  commercial  voyage  whatever.  We 
show  these  negotiations  between  the  parties  being  concerned  for 
the  furnishing  of  vessels  for  hostile  purposes.  I  contend  that  it 
was  not  necessary  to  put  a  single  gun  on  the  vessel  at  Brooklyn,  if 
she  was  fitted  for  warlike  purposes,  and  furnished  here  with  coal 
and  provisions.  The  ofience  was  complete.  All  that  was  necessa- 
ry was,  to  take  her  outside  of  Sandy  Hook  and  complete  her. 

Judge  Nelson.  Do  you  say  that  this  vessel  could  not  be  sold 
to  the  Chilian  government  ? 

Mr.  Courtney.    No,  I  do  not. 
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Judge  Nelson.  Then  it  seems  to  me  you  may  as  well  give  ap 
your  case.  If  the  mere  sale  of  a  vessel  of  war  to  the  Chilian  gov- 
ernment by  a  citizen  of  the  United  States  is  not  in  violation  of  the 
act,  then  I  cannot  see  how  you  have  a  case.  How  could  they  sell 
to  the  Chilian  government,  unless  stores  could  be  put, on  board  for 
the  purpose  of  carrying  her  home. 

Mr.  Courtney.  That  is  the  whole  question  in  the  case,  and  it 
is  for  your  Honor  to  determine  firom  the  evidence  whether  she  was 
not  furnished,  in  violation  of  the  act. 

Mr.  Evarts.  What  objection  was  there  to  furnishing  coal  and 
provisions,  in  addition. 

Mr.  Courtney.  Where  is  the  production  of  proof  of  any  sale 
of  this  vessel  to  any  one. 

Judge  Nelson.  That  is  one  of  my  troubles  in  the  case.  But 
the  other  seems  to  be  so  transparent  here,  that  there  is  no  evidence 
of  fitting  out,  within  the  sense  of  the  act,  because  there  is  nothing 
but  the  ordinary  stores  for  a  vessel,  wholly  independent  of  any  hos- 
tile enterprise. 

Mr.  Courtney.     Going  where  ? 

Judge  Nemon.     No  matter.     Going  anywhere. 

Mr.  Courtney.  Then  all  this  testimony  does  not  amount  to 
anything  ? 

Mr.  Evarts.     Never  did. 

Judge  Nei^on.     Supposing  no  sale  is  proved. 

Mr,  Courtney.     They  say  no  sale  is  proved.  • 

Judge  Nelson.  That  is  my  own  impression  from  the  evidence 
you  have  read.  I  cannot  see  in  this  evidence  that  these  owners 
were  concerned  in  a  liostile  expedition  against  the  government. 
If  not,  if  there  was  no  sale,  and  these  owners  were  npt  concerned 
in  a  hostile  expedition  ;  it  seems  to  me  that  is  the  end  of  the  case. 

Mr.  Courtney.  It  is  not  necessary  that  the  owners  should  do 
a  single  thing  towards  fitting  out  the  vessel.  The  question  is  if 
the  vessel  was  fitted  out.  And  I  propose  to  submit  the  case  to  the 
court  fairly,  upon  the  evidence  and  the  law. 

Judge  Nelson.  These  are  the  two  points  I  will  hear  you  on. 
One  is  upon  the  equipment,  within  the  meaning  of  die  act,  and  the 
other  is  upon  the  sale.  These  are  the  only  points  in  the  case  I 
want  to  look  at. 

Mr.  Courtney.     Our  theory,  if  your  Honor  please,  is,  that 
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there  was  a  conspiracy  between  all  these  parties,  —  Rogers,  Mac- 
kenna,  and  all  these  men. 

Mr.  Evarts.     Yoa  do  not  mean  the  owners  ? 

Mr.  Courtney.  Yes,  I  mean  the  owners,  through  your  agent, 
Gary.  He  was  at  Wright's  office,  and  had  communication  with 
the  parties. 

Mr.  Evarts.     Why  did  you  not  call  him  ? 

Mr.  Courtney.   It  was  not  our  business.   We  made  out  our  case. 

Mr.  Evarts.  If  you  did,  of  course  it  is  all  right.  If  you  are 
satisfied  with  the  evidence,  I  am. 

Mr.  Courtney  proceeded  to  read  the  opinion  of  Judge  Betts,  as 
his  brief  in  the  case. 

On  the  point  of  conspiracy,  he  said :  We  take  the  ground  that 
there  was  a  common  purpose  upon  the  part  of  McNichols,  Rogers, 
Mackenna,  Conkling,  and  the  other  men,  and  that  Cary,  repre- 
senting the  owners  of  this  vessel,  was  cognizant  of  what  was  going 
oi),  and  was  also  a  party  to  this  transaction,  so  far  as  his  agency 
would  permit  him  to  be  so.  We  prove  that  this  conspiracy  ex- 
isted, and  the  parties  to  the  conspiracy,  and  I  submit  we  have  a  right 
to  show  what  one  repeats  about  the  other.  That  is  all  that  has 
been  done  in  this  case.  I  suppose  any  act  or  declaration  of  either 
one  of  these  parties,  having  relation  to  the  common  object,  is  ad- 
missible in  evidence  against  the  whole. 

Judge  Nelson.  But  you  have  gone  farther.  You  have  proved 
what  Rogers  said  Mackenna  had  said. 

Mr.  Evarts.  Rogers  says,  in  so  many  words,  he  knew  nothing 
about  it,  but  he  thought  Mackenna  had  made  another  bargain. 

Mr.  Courtney.  How  are  we  to  prove  the  declarations  of  con- 
spirators ? 

Judge  Nelson.  You  must  prove  it  by  legal  evidence.  If  you 
want  to  prove  what  one  man  has  said,  you  must  prove  it  by  some 
one  who  heard  him^  and  then  it  is  good  evidence  against  him  and 
all  the  rest.  But  you  cannot  prove  it  by  one  man  saying  another 
said  that  he  said  it. 

Mr.  Evarts.  It  is  worse  than  that.  It  is  what  Rogers  thought 
Mackenna  had  done. 

Judge  Nelson.  The  principle  that  Judge  Betts  lays  down  is 
all  right ;  but  it  does  not  cover  the  evidence  that  was  allowed. 

Mr.  Courtney  read  his  own  points,  in  addition  to  Judge  Betts's 
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opinion,  which  he  had  used,  as  covering  the  whole  ground.  On 
the  third  point,  he  said :  What  have  we  done  in  this  case  ?  We 
have  produced  upon  the  stand  every  witness  who  knew  anything 
about  this  transaction.  We  called  the  men  concerned  in  negotiat- 
ing with  Cary,  with  Wright,  with  Mackenna,  with  Rogers,  with 
every  one  of  these  parties :  And  I  do  again  submit  to  your 
Honor,  can  there  be  any  doubt,  when  you  come  to  read  the  testi- 
mony and  the  law  applicable  to  it,  that  it  was  the  intention  of 
these  parties  to  furnish  this  vessel  to  be  used  on  behalf  of  Chile 
against  the  commerce  of  Spain.  Now  it  will  not  do  for  my 
learned  friend  here,  with  all  his  ingenuity,  to  come  into  court 
and  say,  "  This  amounts  to  nothing,  — ^this  connection  of  McNich- 
ols  and  all  these  parties :  we  were  merely  intending  to  do  a  legiti- 
mate business,  and  go  on  a  regular  commercial  voyage  to  Panama.'' 
Is  there  not  suspicion  —  to  use  the  mildest  term  —  hanging 
round  all  this  transaction  ?  If  this  thing  was  done  in  good  faith, 
why  was  not  Forbes  put  upon  the  stand  to  show  that  his  voyage 
was  a  perfectly  legitimate  and  honest  voyage?  Why  was  not 
Gary  produced  ?  Why  were  their  mouths  silent  ?  I  say  there 
was  ground  of  suspicion,  to  say  the  least,  which  required  these 
claimants  to  show  the  honesty  of  this  transaction,  and  the  burden 
of  proof  was  thrown  upon  these  parties. 

Your  Honor  sees  that  this  is  a  very  important  case,  involving,  at 
this  stage  of  our  history  and  nation  as  a  goveniment,  very  impor- 
tant questions  of  law  under  this  neutrality  act ;  and  I  do  hope,  as  I 
believe,  that  your  Honor  will  take  this  case  and  examine  it  care- 
fully, and  give  such  a  decision  as  will  be  satisfactory  to  all  parties 
concerned.  We  have  no  personal  interest  in  this  case.  We  are 
merely  here  to  see  that  this  neutrality  law,  if  violated,  is  fully  en- 
forced,—  no  matter  whether  against  Mackenna  or  Rogers,  or 
against  these  loyal  men  who,  during  our  troubles,  got  up  this  ves- 
sel against  the  rebel  cruisers. 

Mr.  Evarts.  I  confess  my  inability  to  understand  what  illegal 
intent  is  supposed  to  be  predicable  upon  this  evidence  against  the 
owners  of  the  Meteor.  If  it  be  conceded,  as  by  the  authorities  and 
in  the  opinion  of  Judge  Betts,  that  a  sale  might  be  made  of  a  war 
vessel  to  the  Chilian  government,  either  in  a  home  port  or  by  sail- 
ing out  to  a  foreign  port,  what  significance  is  there  when  the  own- 
ers may  sell  the  vessel  to  a  foreign  government  at  war  in  adding 
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that  they  sell  it  with  the  intent  that  the  foreign  government  should 
use  it  ?  The  owner  has  got  a  war  ship ;  he  sells  it  to  a  government 
at  war.  That  is  all  proper.  But  if  he  sells  it  with  the  intent  that 
the  government  shall  use  it  as  a  war  ship,  it  may  be  seized. 

Judge  Nei^on.  I  cannot  imagine  a  sale  to  a  government  at 
war  that  can  be  upheld  upon  that  doctrine ;  because,  while  they 
concede  there  may  be  a  sale  to  the  belligerent,  as  a  mere  commer- 
cial transaction,  of  a  war  vessel,  yet,  if  you  connect  with  it  that  the 
vessel  is  known  to  be  used  by  the  belligerent  against  his  enemy, 
then  it  is  illegal.  That  I  understand  to  be  the  doctrine  of  Judge 
Betts.  I  do  not  see,  therefore,  but  that  be  virtually  annuls  the 
right  to  sell.  Now  I  agree  that  there  is  abundant  evidence  to 
show  the  intent  to  sell  to  the  belligerent.  If  that  brings  the  case 
within  the  act  of  Congress,  they  have  made  it  out,  —  that  is,  the 
intent  to  sell.  But  that  the  owners  intended  to  be  in  any  way 
participators  in  the  employment  of  this  vessel  by  the  belligerent 
against  his  enemy  and  our  friend,  I  da  not  think  they  had  any  such 
intention  at  all.     They  meant  to  sell. 

Mr.  Evarts.  They  were  ready  to  sell  and  receive  an  offer, 
which  they  never  did  receive. 

Judge  Nelson.  There  is  no  evidence.  The  evidence  goes  to 
show  they  failed  to  get  the  bonds. 

Mr.  Courtney.  The  real  solution  is  this :  that  McNichols  and 
the  others  were  cheated  out  of  their  commission,  and  McNichols 
did  the  business. 

Judge  Nelson.  It  does  not  appear  that  theve  was  any  sale. 
The  only  pui*pose  of  these  men  was  to  sell  the  ship.  They  could 
not  obtain  here  a  sufficient  security  for  the  payment.  Suppose 
the  other  view  as  a  solution :  that  they  then,  with  a  view  to  sell 
to  the  Chilian  government  at  Panama,  got  up  this  voyage,  intend- 
ing to  sell  there  for  cash  or  satis&ctory  security.  Is  that  a  viola- 
tion? 

Mr.  Courtney.  We  hold  it  is  a  violation  of  the  third  section, 
provided  when  they  made  the  agreement  to  take  her  it  was  under- 
stood she  was  to  be  so  used. 

Mr.  Evarts.  That  is  to  say  we  had  no  right  to  take  her  to 
Panama  and  sell  her,  provided  the  belligerent,  if  he  bought  her, 
would  use  her. 

Judge  Nei^on.     It  is  impossible  to  say  that  these  owners  took 
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trammelled.  Because  it  is  folly  to  say  that  you  can  sell  a  vessel  of 
war  to  a  belligerent,  and  your  guilt  depends  upon  whether  you 
know  the  belligerent  will  use  it  or  not,  when  your  knowledge  of 
his  intended  use  can  be  no  more  than  your  knowledge  that  a  man 
who  buys  a  thing  for  use  will  use  it,  —  when  there  is  no  engage- 
ment that  you  are  to  advance  or  assist  him  in  the  prohibited  use. 

Now  the  case  of  the  United  States  v.  Quincy^  it  seems  to  me, 
ought  to  dispose  of  this  question  of  intent.  It  is  to  be  found  in  6 
Peters,  445.  I  have  it  in  the  form  of  an  appendix  to  the  Alexan- 
dra case.  Now  there  are  two  great  questions  discussed  there. 
This  case  has  been  brought  to  your  Honor's  notice  in  the  opinion 
of  Judge  Betts,  read  in  the  argument  of  my  learned  friend,  upon 
one  of  the  two  topics  which  it  discusses,  to  wit,  the  topic  of  how 
far  it  was  necessary  that  the  unlawful  action  upon  the  vessel  or 
the  unlawful  project  of  action  on  the  vessel  should  extend  in  its 
compass,  in  order  to  make  personal  participation  in  the  general  un- 
lawful project  criminal  on  the  part  of  such  a  participant. 

And  now  for  the  present  we  will  not  discuss  that  topic  at  all. 
But  the  other  great  point  in  this  case  was  how  far  the  intent  of  un- 
lawful enlistment,  or  employment  on  the  part  of  those  sought  to  be 
inculpated,  must  extend  and  be  completed  within  the  United  States, 
before  the  expected  sailing  of  the  vessel ;  and  there  the  ruling  of 
the  court  was  as  explicit  and  distinct  as  it  could  be,  that  commercial 
dealing,  commercial  purposes,  in  other  words,  an  intent  on  the 
part  of  the  outfitter  or  owner  to  make  a  market  for  his  ship,  if  it 
were  even  an  alternative  in  his  mind  when  the  ship  sailed,  left  the 
guilty  intent  incomplete,  for  then  it  was  commercial  and  lawiiil, 
and  not  belligerent,  and  so  no  violation  of  neutrality.  The  case 
came  up  on  a  certificate  of  difference  of  opinion,  and  therefore  we 
have  in  the  most  definite  form  the  propositions  insisted  upon  on 
the  other  side,  and  the  opposite  ones,  and  the  determination  of  the 
Supreme  Court,  in  the  form  of  distinct  legal  propositions.  The 
question  of  the  intent  necessary  to  the  completion  of  the  crime  of 
the  Statute  was  directly  passed  upon  in  the  most  definite,  precise, 
and  peremptory  form,  viz.  in  the  instructions  directed  to  be  given 
to  the  jury  to  govern  their  finding  of  intent.     The  Court  says  :  - — 

*^  The  second  and  third  instructions,  asked  on  the  part  of  the  defendant, 
were,  — 

**  That,  if  the  jury  believe  that  when  the  Bolivar  was  fitted  and  equipped  at 
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Baltimore,  the  owner  and  equipper  intended  to  go  to  the  -West  Indies  in  search 
of  funds  with  which  to  arm  and  equip  the  said  vessel,  and  had  no  present  inten- 
tion of  using  or  employing  the  said  vessel  as  a  privateer,  but  intended,  when  he 
equipped  her,  to  go  to  the  West  Indies  to  endeavor  to  raise  funds  to  prepare 
her  for  a  cruise,  then  the  defendant  is  not  guilty. 

**  Or,  if  the  jury  believe  that  when  the  Bolivar  was  equipped  at  Baltimore, 
and  when  she  lefl  the  United  States,  the  eqaipper  had  no  fixed  intention  to 
employ  her  as  a  privateer,  bat  had  a  wish  so  to  employ  her,  the  fulfilment  of 
which  wish  depended  on  his  ability  to  obtain  funds  in  the  West  Indies,  for  the 
purpose  of  arming  and  preparing  her  for  war,  then  the  defendant  is  not  guilty. 

^  We  think  these  instructions  ought  to  be  given.  The  offence  consists  prin- 
cipally in  the  intention  with  which  the  preparations  were  made.  These  prepa- 
rations, according  to  the  very  terms  of  the  act,  must  be  made  within  the  limits 
of  the  United  States ;  and  it  is  equally  necessary  that  the  intention  with 
respect  to  the  employment  of  the  vessel  should  be  formed  before  she  leaves  the 
United  States.  And  this  must  be  a  fixed  intention,  —  not  conditional  or  contin- 
gent, depending  on  some  future  arrangements.  This  intention  is  a  question 
belonging  exclusively  to  the  jury  to  decide.  It  is  the  matericU  point  on  which  the 
Ugality  or  a'iminality  of  the  act  must  turn  ;  and  decides  whether  the  adventure  is 
of  a  commei'cial  or  warlike  character.  The  law  does  not  prohibit  armed  vessels 
belonging  to  citizens  of  the  United  States  from  sailing  out  of  our  ports ;  it  only 
requires  the  owners  to  give  security  (as  was  done  in  the  present  case)  that 
such  vessel  shall  not  be  employed  by  them  to  commit  hostilities  against  foreign 
powers  at  peace  with  the  United  States.  The  collectors  are  not  authorized  to 
detain  vessels,  although  manifestly  built  for  warlike  purposes,  and  about  to 
depart  from  the  United  States,  unless  circumstances  shall  render  it  probable 
that  such  vessels  are  intended  to  be  employed  by  the  owners  to  commit  hostili- 
ties against  some  foreign  power  at  peace  with  the  United  States. 

**The  collectors  are  not  authorized  to  detain  vessels,  although  manifestly 
built  for  warlike  purposes,  abd  about  to  depart  from  the  United  States,  unless 
circumstances  shall  render  it  probable  that  such  vessels  are  intended  to  be  em- 
ployed  by  the  owners  to  commit  hostilities  against  some  foreign  power  at  peace 
with  the  United  States. 

^  AU  the  latitude t  therefore,,  necessary  for  commercial  purposes,  is  given  to  our 
citizens  ;  and  they  are  restrained  only  from  such  acts  as  are  calculated  to  involve 
the  country  in  war"     (United  States  vs.  Quincy,  6  Peters,  465-6.) 

Now  your  Honor  sees,  we  take  an  innocent  pilot-boat,  and  show 
actual  physical  changes  made  upon  her,  towards  her  being  able  to 
sail  as  a  privateer.  We  show  her  emission  from  that  port,  with 
such  aids,  helps,  and  arrangements,  adaptability  to,  and  utility  in  a 
privateering  cruise  as  indicates  such  a  probability.  We  show  her 
then  gone  to  St.  Thomas,  and  then  to  another  West  India  port, 
and  then  assuming  the  condition  of  a  privateer  in  the  service  of  a 
foreign  state,  and  a  commission  given  before  sailing  for  that  pur- 
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pose.  Now,  as  thd  vessel  was  not  armed  in  any  proper  sense  be- 
fore it  left  Baltimore,  the  legal  point  was  made  and  much  discussed, 
that,  as  the  body  of  the  crime  which  inculpated  those  concerned  in 
it  was  the  fitting  out  and  arming,  any  secondary  or  subordinate  en- 
gagement which  did  not  include  fitting  out  and  arming  was  not 
embraced. 

If  your  intent  was  formed  to  be  a  hostile  participant  in  the  war, 
you,  baring  that  purpose  and  intent,  did  not  escape  criminality  by 
subsequent  disappointment  or  defeat  in  your  purpose  having  pre- 
vented it  being  done.  But  on  the  other  hand,  if  you  had  no  other 
intent  than  to  go  out  with  your  armed  ship,  and  see  whether  you 
could  find  the  means  of  making  yourself  a  participant  in  the  hos- 
tilities, then  the  intent  was  not  formed,  and  you  are  not  guilty. 

Now,  as  I  said,  it  seems  to  me  that  goes  altogether  beyond  any- 
thing that  can  be  said  concerning  the  purpose  and  venture  of  the 
owner  of  a  vessel  seeking  a  market  that  his  property  should  be- 
come the  property  of  the  belligerent ;  and  the  Court  say  it  is  the 
distinction  whether,  when  your  vessel  takes  its  departure,  your  pur- 
pose is  commercial,  or  whether  you  participate  in  tlie  beUigerent 
activity  of  the  party  you  seek  to  aid.  This  ranges  itself  under  the 
general  proposition  that  our  Neutrality  Act  is  intended  to  prevent 
the  belligerent  from  getting  within  our  territory  and  fitting  out 
either  for  military  or  naval  depredations. 

Now  the  largeness  of  his  army,  or  the  largeness  of  his  navy,  the 
amount  and  degree  of  array  and  combination  of  his  army,  and  the 
degree  of  sufficiency  of  the  naval  warlike  preparation  made  under 
the  cover  of  our  ports  fix>m  which  the  sally  is  made,  is  not  mate- 
rial. They  must  be  acts  of  warlike  fitment,  as  I  contend ;  but  the 
degree  of  warlike  fitment,  planned  or  executed,  is  not  material, 
provided  it  is  a  belh'gerent  act  which  you  aid  and  favor  against  the 
purpose  and  intent  of  this  law.  But  to  show  it  is  an  act  of  a 
belligerent  in  which  yon  iavor  and  assist  him,  or  in  which  he  acts 
through  you,  there  must  be  an  intent,  not  to  sell  an  armed  ship 
abroad,  but  an  intent  that  your  ship,  as  it  goes  out  from  here,  is  to 
take  part  in  the  hostilities,  and  that  the  getting  out  fix)m  here 
liberates  her  from  the  neutral  control,  and  sets  her  out  on  the  seas 
•  as  a  belligerent  of  the  party  which  we  have  prohibited  from  using 
our  ports.  AH  this  was  taken  for  granted  in  the  discussion  con- 
ceiving the  Alexandra*     There  there  was  a  necessity  for  showing 
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that  the  Confederate  States  were  themselves  engaging,  setting  for- 
ward, promoting  this  preparation  within  the  realm  of  England,  of 
a  vessel  suitable  for  war  purposes,  having  some  degree  of  warlike 
adaptability  or  fitness,  that  was  to  be,  by  the  terms  and  conditions 
under  which  it  was  prepared,  at  their  service  when  she  got  out  of 
port.  And  the  fact  was  so,  as  we  all  know.  Everything  that  did 
go  out  of  Great  Britain  did  go  out  with  that  purpose.  The  mo- 
ment she  was  out  of  the  port,  she  was  at  the  service  of  the  Con- 
federate States. 

I  do  not  wish  to  insist  upon  any  further  discussion  than  is  satis- 
factory to  your  Honor. 

Judge  Nelson.     That  is  all  there  is  in  the  case. 

Mr.  Evarts.  I  ought  to  say  that  there  is  nothing  indistinct  or 
obscure  in  this  condition  of  our  law.  I  call  your  Honoris  attention 
to  the  bill  of  the  act  of  1817,  as  it  was  introduced  into  Congress, 
—  6th  Benton's  Debates,  p.  685.  We  have  the  act  of  1794, 
which  was  limited  in  its  duration.  In  1797  another  act  was  passed, 
which  made  the  legislation  permanent.  In  1817  additional  pro- 
visions, better  to  secure  neutrality,  were  proposed,  and  were  intro- 
duced into  the  act  of  1818,  which  is  our  final  form  of  codification 
of  our  neutrality  provisions  ;  in  reality,  putting  together  the  act  of 
1794,  as  repeated  in  1797,  and  the  act  of  1817,  so  that  the  act 
of  1818  had  no  new  thing  about  it.  The  discussion  of  policy  as 
to  what  our  government  should  do  was  determined  by  the  legisla- 
tion of  1817,  and  the  act  of  1818  was  reducing  to  one  act  the  pro- 
visions of  other  acts.  The  bill  was  introduced  in  this  form  :  ^'  A 
bill  to  prevent  the  citizens  of  the  United  States  from  selling  vessels 
of  war  to  the  citizens  or  sul^ects  of  any  foreign  power ^  and  more  ef- 
fectually to  prevent  the  arming  and  equipping  of  vessels  of  war  in 
a  port  of  the  United  States,  intended  to  be  used  against  nations  at 
amity  with  the  United  States." 

[Counsel  reads  first  section  of  bill  of  act  of  1817.] 

^  Sec.  1.    Be  it  enacted,  &c.  — 

**  That  if  any  citizen  of  the  United  States  shall,  within  the  limits  of  the  same, 
fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming 
any  private  ship  or  vessel  of  war,  to  sell  the  said  vessel  or  contract  for  the  sale  of 
the  said  vessel,  to  be  delivered  in  the  United  States  or  elsewhere,  to  the  purchaser 
with  intent  or  previous  knowledge,  that  the  sud  vessel  shall  or  wiXL  be  employed 
to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property  of  any 

2* 
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prince  or  state  with  whom  the  United  States  are  at  peace ;  snch  person  so 
offending  shall,  on  conviction  thereof,  be  adjudged  guilty  of  a  high  misdemean- 
or, and  shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dollars,  and 
imprisonment  not  exceeding  ten  years;  and  the  trial  of  such  offence  shall 
either  be  in  the  District  of  the  United  States  wherein  the  vessel  was  fitted  out 
and  armed,  or  in  that  wherein  the  contract  of  sale  tvas  made.** 

Judge  Nelson.     Was  that  part  of  the  act  ? 

Mr.  Evarts.  That  was  part  of  the  bill,  bat  it  never  passed. 
It  was  all  stricken  out,  and  the  bill  was  put  upon  the  footing  it 
now  stands  upon,  —  that  commerce  is  jiot  to  be  interfered  with. 

The  2d  Section  provides :  — 

'*  That  the  owner  of  all  armed  ships  sailing  out  of  the  ports  of  the  United 
States,  and  owned  wholly  or  in  part  by  citizens  thereof,  shall  enter  into  bond 
with  the  collector,  with  sufficient  security,  prior  to  clearing  out  of  the  same,  in 
double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board,  including  their 
armament,  that  the  said  ship  or  vessel  shall  not  be  employed,  either  .by  the 
owners,  or  by  any  person  to  whom  they  may  sell  or  pretend  to  sell  the  same^  in 
cruising  or  committing  hostilities  upon  the  citizens  or  property  of  any  prince  or 
state  with  whom  the  United  States  are  at  peace." 

Now  that  clause  which  required  bonds  that  the  vendees  should 
not  use  it  was  stricken  out,  and  it  was  left  to  read  as  it  now  does, 
that  the  owners  should  not  use  it.  There  it  is.  You  have  an 
armed  vessel,  offering  it  for  sale.  We  have  a  right,  seeing  that,  to 
put  you  under  bonds  that  you  do  not  mean  to  use  the  vessel  to  com- 
mit hostilities  against  a  govemmont  with  which  we  are  at  peace ; 
and  you,  giving  those  bonds,  the  vessel  goes  out.  If  we  are  able  to 
show  that  you  are  concerned  in  the  outfit  of  that  vessel  with  war- 
like equipment,  with  the  intent  that  she  shall  be  used  for  warlike 
purposes,  we  can  put  you  under  restraint  for  criminal  trial.  Be- 
yond that  the  law  does  not  go.  As  shown  in  the  case  of  the 
Santissima  Trinidad^  the  case  of  United  States  v.  Quincy^  and 
others,  the  commercial  disposition  of  vessels  of  war  carries  no  con- 
sequence but  exposure  to  interception  by  the  belligerent  to  whose 
enemy  the  vessel  is  in  progress  for  the  purpose  of  sale. 

Now  that  is  the  situation  of  our  law,  and  that  is  the  situation  of 
the  decisions.  I  expected,  when  this  case  was  tried,  when  the 
evidence  was  in,  that  the  leanied  Court  before  whom  it  was  tried 
would  at  once  see  and  say  that  the  case  was  not  within  the  prohi- 
bitions or  policy  of  the  government.     Instead  of  that^  the  vessel 
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was  kept  there  for  six  months,  refusing  to  bond  her,  to  await  a 
determination  ;  not  that  you  cannot  sell  a  vessel,  but  that  you  can- 
not put  it  under  the  control  of  the  foreign  power  with  intent  that 
it  shall  use  it.  That  is  a  mere  roundabout  statement.  There  was 
no  putting  it  under  their  control  in  any  form  but  selling  it  to  them. 
Besides,  every  one  agrees  that  we  could  make  a  sale  here.  All 
the  evidence  is  this,  that  we  wanted  to  sell  our  vessel,  and  we 
cared  no  more  for  Chile  than  for  Spain  or  Morocco,  not  the  least. 
We  wanted  to  sell  our  vessel.  It  appears  by  evidence  to  which 
we  are  not  parties,  that  Chile  would  have  been  glad  to  have  bought 
various  vesselb,  among  them  ours,  if  they  had  had  any  money ; 
and  they  would  have  liked  to  have  found  some  one  here  who,  for. 
a  good  prosnective  and  speculative  profit,  would  furnish  the  money 
to  Chile,  a&take  the  chance  of  getting  paid  by  Chile,  either  upon 
some  contingency  of  the  vessel  reaching  port,  not  being  intercepted 
by  the  cruisers  of  Spain,  or  whatever  other  conditions,  and  make 
some  money  by  the  operation.  It  is  very  apparent  that  the  Messrs. 
Forbes  and  the  other  gentlemen  interested  were  not  the  capital- 
ists even  asked  to  do  it,  but,  on  the  contrary,  they  were  insisting 
that  all  they  would  do  was  to  sell  the  ship  as  it  lay.  They  made 
these  inquiries  and  solicitations  on  the  part  of  the  Chilian  govern- 
ment the  subject  of  consideration,  as  shown  in  the  evidence.  Now 
I  do  not  know  whether  these  gentlemen  would  have  sold  this  ves- 
sel to  the  Chilian  government  or  not.  Your  Honor  does  not 
know  that.  There  is  nothing  that  shows  they  would.  All  that 
appears  is  that  they  were  asked  by  the  ship  brokers  how  much 
they  would  take  for  the  vessel.  They  named  their  price.  And 
even  when  the  agent,  Mr.  Cary,  asked  if  they  had  any  principal, 
and  was  told  they  inferred  it  was  the  Chilian  government  that 
wanted  it,  Mr.  Cary  said,  "  If  that  is  so,  they  have  not  got  any 
money  "  ;  and  that  is  all  that  ever  was  said  or  done.  Now  if  the 
Chilian  government  had  found  money,  and  had  offered  $  300,000 
or  $  200,000,  or  any  intermediate  sum,  then  for  the  first  time 
would  we  ever  have  been  put  in  the  position  to  have  anything  to 
say  as  to  whether  we  would  sell  her  to  the  Chilian  government  or 
not.  Now,  could  we  be  sent  to  the  State  Prison  for  what  we  did, 
in  allowing  Wright  to  tell  us  that  he  believed  the  parties  who 
wished  to  buy  were  the  Chilian  government,  and  our  replying  that 
we  beUeved  they  had  no  money  ?     K  we  cannot  be  indicted  for  it, 
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our  ship  cannot  be  forfeited.  We  show  that  the  project  was  not 
only  ended  on  our  part  by  Gary  saying  they  had  no  money,  and 
on  their  part  by  knowing  they  had  no  money,  but  Wright  testifies 
that  it  was  all  up  and  over  by  the  20th  of  December,  and  he  never 
got  a  commission,  and  was  never  entitled  to  any. 

What  next  ?  The  fact,  that,  —  our  vessel  having  been  for  sale 
ever  since  the  war,  more  actively  for  three  or  four  months,  and 
no  one  offering  any  price  for  it,  —  certainly  not  these  people,  —  we 
then,  continuing  to  be  owners,  as  proved  affirmatively  by  the 
government,  who  brought  witnesses  to  prove  that,  up  to  the  time 
of  the  seizure,  the  registered  owners  were,  and  continued  to  be, 
the  owners, —  Messrs.  Aspinwall,  Low,  Jerome,  and  a  number  of 
others  of  the  most  prominent  and  loyal  people,  —  I  mean  loyal,  in 
the  sense  of  obedience  ^o  law,  good  citizens,  men  wh<^p*e  obedient 
to  law,  showing  it  by  all  their  lives  and  conduct,  —  they  continu- 
ing to  be  the  owners  up  to  and  at  the  time  when  she  was  seized ; 
—  their  agents  put  on  board  whatever  was  put  on  board,  to  wit : 
coal  enough  to  carry  her  round  Cape  Horn.  Talk  about  quan- 
tity I  If  you  are  to  carry  a  steamer  round  Cape  Horn,  you  must 
have  enough  of  coal^  Under  these  circumstances  she  is  seized. 
What  evidence  is  there  ?  It  is  plain  enough  that  she  had  not 
been  sold  here.  What  else  is  there  about  it  ?  Nothing  but  hear- 
say evidence  that  Kogers  said  to  McNichols  that  he  believed 
Mackenna  had  done  something  about  the  vessel.  I  am  sure  your 
Honor  will  hold  that  Messrs.  Forbes  and  their  counsel  were  justi- 
fied at  the  trial  to  say,  "  We  are  not  called  upon  to  give  any  evi- 
dence to  answer  Rogers's  statement  that  he  believed  Mackenna 
had  done  something  about  our  vessel.  It  is  time  enough  for  us 
to  give  proof  when  something  is  alleged  against  us." 

Now,  if  your  Honor  please,  there  was  another  defence  about 
this  case,  and  it  is  not  met  in  the  opinion ;  that  is,  an  entire  absti- 
nence from  determining  who  it  was  that  was  guilty  under  this  act. 
Kun  over  all  the  names  mentioned,  and  who  can  you  make  guilty 
under  this  act?  For,  if  your  Honor  please,  the  forfeiture  follows 
only  as  a  consequence  of  the  commission  of  a  crime.  Somebody 
must  commit  the  crime.  Then  the  forfeiture  of  the  vessel  in  re- 
spect of  which  that  personal  guilt  has  been  committed,  by  making 
it  the  subject  of  the  unlawful  act  and  the  instrument  of  the  unlaw- 
ful intent,  follows. 
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I  do  not  propose  to  trouble  your  Honor  with  the  legal  points 
that  grow  out  of  that  state  of  facts.  Now  who  can  you  convict 
here  ?  Nobody  did  anything  on  this  vessel  except  to  put  coal  and 
victuals  on  board  of  her.  A  belligerent  was  entitled  to  do  that  in 
our  ports  at  any  time  during  the  war.  Her  adaptability,  or  capa- 
city to  become  an  instrument  of  war  is  shown,  a^rmatively,  to 
have  had  a  perfectly  innocent  origin,  without  any  connection  with 
the  government  of  Chile.  As  she  came  from  her  builders,  so  she 
remained  at  the  time  she  was  clearing  from  this  port.  We  disarm 
her,'  and  that  is  made  an  argument  for  condemning  her.  '^  If 
innocent,  why  take  your  guns  off?  "  Innocent  men,  we  reply, 
are  suspected.  We  were  suspected  with  guns  on ;  and,  if  they 
were  left  on,  how  many  people  would  swear  that  she  was  an  armed 
ship,  and  we  would  have  to  give  bonds  in  five  hundred  thou- 
sand dollars?  Many  things  are  often  done  for  the  hardness  of 
the  hearts  of  the  people.  It  was  a  shame,  in  any  interpretation 
or  administration  of  the  law,  that  anybody  should  be  called  upon 
to  do  anything  about  so  perfectly  innocent  a  vessel  as  this. 
There  was  all  there  was  about  her.  But  she  was  seized  because 
she  took  her  guns  off,  —  because  we  did  not  send  her  oat  armed  I 
So  it  goes. 

Now,  if  your  Honor  please,  there  never  yet  was  a  vessel  sought 
to  be  inculpated  that  had  not,  in  the  intent  of  service  in  the 
prohibited  employment,  put  some  appliances  of  some  kind,  looking 
to  a  warlike  use,  upon  the  vessel.  You  do  not  get  the  act  of 
guilt  simply  by  owning  a  vessel  that  innocently  has  been  made  of 
warlike  shape .  for  the  service  of  your  own  government.  Then, 
owning  the  vessel,  what  must  there  concur  to  expose  you  to  pun- 
ishment ?  and  what  to  confiscation  ?  Why,  some  preparation  for 
its  service  in  aid  of  the  foreign  interest,  and  such  preparation  with 
the  intent,  on  your  part,  that  it  shall  go  out  of  our  port  into  that 
foreign  service,  you  being  a  participant  in  the  purpose.  Suppose 
we  had  sold  it  to  Chile,  and  taken  our  money,  and  here  it  lay. 
Could  we  be  indicted  for  that  ?  Certainly  not.  And  supposing 
Chile  had  taken  her  out  by  any  agents  of  its  own,  without  one 
single  stroke  of  warlike  preparation  put  upon  her  after  purchase, 
—  without  any  crew  fit  for  ci:pising,  —  and  intended  to  take 
her  home  to  Chile,  and  then  to  do  with  her  what  seemed  to  the 
government  good^  would  it  be  pretended,  on  the   part  of  the 
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United  States,  that  that  exposed  the  vessel  to  forfeiture?     Cer- 
tainly not. 

We  did  not  sell  the  vessel,  and  are  therefore  exculpated,  in 
fact,  from  any  predicament  of  guilt  for  it.  We  did  furnish  her 
ivith  coal  and  provisions,  and  sought  a  market  in  which  to  use 
her  for  trade  pr  sale.  There  is  nothing  in  the  cases  cited  that 
applies  to  this.  I  have  not  printed  my  argument  on  the  trial,  and 
am  not  therefore  in  a  position  to  hand  your  Honor  a  copy. 

Judge  Nelson.  I  think  the  only  question  in  the  case  is  the 
one  of  intent 

Mr.  Evarts.  Now  what  is  the  proposition  against  us  ?  [Quotes 
the  opinion  of  Judge  Betts.]  The  ground  is  that  in  the  mid- 
dle of  December  we  were  carrying  on  negotiations.  You  may 
call  it  that.  Wright,  a  broker,  and  a  perfectly  respectable  man, 
wrote  to  us,  inquiring  if  the  vessel  was  for  sale.  We  answered 
.  that  she  was  for  sale,  that  we  were  very  desirous  of  selling  her, 
and  named  a  certain  price.  Then  Gary,  our  agent,  was  advised 
of  this,  and  called  upon  Wright.  Gary  asked  of  Wright  who  his 
principals  were  that  wanted  to  buy  the  vessel.  Wright  went  into 
an  inner  room,  where  it  appears  these  runners  were,  came  out, 
and  answered  that  he  understood  it  was  the  Chilian  government. 
Gary  answered,  "If  that  is  so,  they  have  no  money." 

Judge  Nelson.  Put  in  plain  English,  the  point  on  the  part  of 
the  government  is,  that  the  negotiations  carried  on  by  these  agents 
of  the  Chilian  government  on  the  one  side,  and  the  owners  of  the 
boat  on  the  other,  for  a  sale  of  the  vessel,  was  a  "  furnishing," 
within  the  meaning  of  the  act  of  1818. 

Mr.  Evarts.  Then,  of  course,  a  sale  out  and  out  would  have 
been  worse. 

Judge  Nelson.  Of  course.  I  do  not  think  it  worth  while  to 
trouble  you  any  more.  I  will  hear  what  the  District  Attorney  has 
to  say. 

Mr.  Courtney.  I  agree  with  the  learned  counsel  and  the 
Court  that  the  whole  question  is  one  of  int-ent^  and  that  is  to  be 
ascertained  by  the  mass  of  evidence  before  the  court. 

Judge  Nelson.'  You  agree  that  the  intent  to  sell  to  the  Chil- 
ian government  does  not  bring  the  case  within  the  act. 

Mr.  Courtney.  I  do  not,  sir ;  I  take  further  the  fact  of  their 
knoYfingly  fumhhing  her. 
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Judge  Nelson.  That  is  using  a  word  that  may  have  no  mean- 
ing, if  it  means  simply  a  sale  for  money. 

Mr.  Courtney.  If  it  means  a  sale,  for  money,  to  the  Chilian 
government,  —  if  the  sale  was  made  in  New  York,  with  the  intent 
on  the  part  of  the  owners,  or  the  agents  of  the  owners,  that  the 
vessel  was  to  be  sent  out  beyond  Sandy  Hook  to  cruise  against  the 
commerce  of  Spain,  she  is  liable  to  be  condemned. 

Judge  Nemon.     That  is,  if  they  knew  it. 

Mr.  Evarts.     Where  is  there  any  such  evidence  ? 

Mr.  Courtney.  We  cannot  enter  into  the  bosom  or  heart  of 
the  party  to  ascertain  directly,  or  from  their  own  mouth,  their  . 
intent ;  but  intent  is  always  ascertained  by  the  circumstances  sur- 
rounding the  transaction.  Now  I  shall  detain  your  Honor  for  a 
moment  on  the  question  of  intent,  before  I  undertake  to  deduce 
it  from  the  testimony  in  this  case.  Your  Honor  will  recollect  that 
the  Meteor  was  a  vessel  constructed  very  peculiarly,  and  for  pecu- 
liar purposes.  After  the  fall  of  Fort  Fisher,  the  vessel  was  not 
required  for  those  purposes,  and  she  went  immediately,  as  we  are 
informed,  into  some  commercial  adventures.  We  find  these  nego- 
tiations commencing  in  September,  immediately  after  the  arrival 
of  Mackenna  as  special  agent  from  Chile  in  this  city,  with  Rogers 
and  other  parties,  —  and  in  December  negotiations  were  made  for 
the  purpose  of  delivering  the  vessel  to  the  Chilian  authorities, 
either  at  Sandy  Hook,  or  somewhere  outside  the  port  of  New 
York.  Now  why,  on  the  day  before  this  vessel  got  up  steam  to 
depart,  were  those  two  Parrott  guns  removed,  if  she  was  to  be  con- 
tinued in  the  same  mercantile  and  commercial  voyages  as  before  ? 
That  is  a  significant  fact,  going  to  the  intent  of  the  parties. 

[Cites  tenth  section  of  the  act  of  1818.] 

I  ask  your  Honor  to  take  this  into  consideration,  —  why,  at  this 
peculiar  crisis  in  the  afiairs  of  this  vessel,  did  the  owners  remove 
from  her  this  armament  ?  Why,  if  these  guns  remained  on  board, 
bonds  to  double  the  amount  of  the  vessel  would  have  to  be  given 
to  the  United  States,  to  prevent  her  cruising  against  the  commerce 
of  nations  at  peace  with  the  United  States.  I  say  why  was  this 
done  ?  Your  Honor  must  take  this  fact  in  connection  with  the 
other  evidence  in  the  case,  and  see  what  the  intent  of  these  par- 
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ties  was  in  disposing  of  that  vessel.  If  your  Honor  please,  bere 
was  a  vessel  never  altered ;  never  changed,  although  she  had  been 
more  than  two  years  out  of  this  service.  Why,  at  this  peculiar 
crisis  of  the  vessel,  did  this  significant  change  take  place  ?  I  only 
ask  your  Honor  to  consider  that,  in  connection  with  the  rest  of 
the  evidence  on  the  question  of  intent.  Then  you  liave  the  evi- 
dence that  she  was  to  be  taken  to  Panama,  and  ^ven  over  to 
Kjmball,  the  ^'fighting  captain."  We  have  the  evidence  of  nego- 
tiations for  fitting  out  torpedo  boats,  to  blow  up  the  Spanish  navy. 
You  have  the  refusal  of  Mackenna  to  answer  questions,  on  the 
plea  that  they  would  criminate  himself.  If  he  had  nothing  to 
do  with  the  purpose  of  fitting  out  this  vessel  to  aid  the  Chilian 
government  against  Spain,  it  was  a  simple  matter,  as  an  honest 
man,  for  him  to  answer ;  but  he  declined  to  do  so. 

Mr.  Evarts.  What  person  can  you  name,  on  the  evidence,  as 
guilty  under  the  act? 

Mr.  Courtney.  I  claim  that  is  not  necessary ;  that  the  forfeit- 
ure of  this  vessel  is  entirely  distinct  from  the  question  of  the  crimi- 
nal indictment  or  prosecution  of  the  persons  engaged  in  her  fitting 
out  or  furnishing. 

I  submit  to  your  Honor  that  it  does  not  require  any  such  amount 
of  testimony  (as  my  learned  friend  supposes)  to  work  a  forfeiture 
of  this  vessel  as  it  would  to  convict  parties  tried  criminally  before  a 
jury,  because  it  is  well  settled,  and  has  been  held  repeatedly,  in 
cases  of  forfeiture,  that,  when  strong  suspicion  and  probable  cause 
is  shown,  it  becomes  the  duty  of  the  party  charged  to  clear  his 
skirts  fi*om  the  charge  made  against  him.  In  other  words,  the 
onus  changes.  *  My  learned  friend  asks  me  who  are  liable  in  this 
case  as  persons  engaged  in  fitting  out  or  furnishing  this  vessel? 
and  I  say  the  evidence  shows  conclusively  that  Mackenna,  Nich- 
ols, Rogers,  Cary,  Wright,  and  every  one  of  these  parties  was 
more  or  less  concerned  in  th^  unlawfiil  fitting  out  and  furnishing  of 
this  vessel. 

JuixsE  Nelson.  That  is  a  very  weak  point  in  your  case,  be- 
cause it  seems  that  all  there  was,  was  merely  negotiations  for  the 
sale  of  the  vessel,  and  that  you  have  magnified  it  into  a  fitting  out 
and  furnishing. 

Mr.  Courtney.  Your  Honor  can  term  it  a  negotiation  for  sale 
or  an  ofier  for  sale.     The  question  is,  whether  this  vessel  was  fur- 
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nished  or  delivered  or  offered,  with  the  intent  to  have  her  cruise 
against  the  commerce  of  Spain.  I  do  not  care  whether  they  nego- 
tiated for  the  sale,  or  sold  her,  or  v?hat  they  did.  There  is  no  evi- 
dence before  the  Court  whether  she  was  sold  or  not.  The  question 
is,  whether  this  conspiracy  between  them  for  an  unlawful  purpose 
was  such  a  violation  of  the  act  as  to  forfeit  the  vessel.  My  learned 
fiiend  asks  me  what  Mr.  Forbes  did  ?  Why  was  he  upon  the  ves- 
sel that  afternoon  when  she  steamed  up  and  was  ready  to  sail  ? 

Mr.  Evarts.     It  was  his  vessel. 

Mr.  Courtney.  I  tell  your  Honor  you  have  a  right  to  infer 
that  Mr.  Forbes  went  on  with  the  documents  in  his  carpet-bag  for 
the  purpose  of  carrying  out  these  negotiations,  and  delivering  over 
the  vessel  to  some  one  outside  of  Sandy  Hook.  He  had  the  power 
to  prove  it,  if  it  was  not  so.  Why  this  talk  with  Captain  Nichols 
on  the  ferry-boat,  if  the  thing  was  fair  and  honest  ?  Why  tell  him 
not  to  talk  so  loud  before  people  ? 

Now  this  question  of  sale  I  do  not  propose  to  discuss.  It  is  very 
fully  argued  in  the  brief  submitted  by  Mr.  Webster.  I  have  mere- 
ly to  say,  in  this  connection,  that,  although  the  sale  of  contraband 
of  war  to  a  belligerent  may,  in  certain  cases,  be  permitted  by  the 
law  of  nations,  whatever  that  law  may  be  on  that  subject,  it  is 
made  subservient  to  the  law  of  the  United  States ;  and  this  case 
is  one  of  specific  intent.  Your  Honor  will  take  the  papers,  and 
you  will  find,  when  you  come  to  look  at  the  case  of  the  Untied 
States  vs.  Quincy^  that  it  holds  just  the  contrary  of  the  doctrine 
contended  for  by  the  learned  counsel.  You  will  find,  in  the 
opinion  of  Judge  Betts,  a  review  of  that  case,  coming  to  the 
conclusion  I  do  in  regard  to  the  real  intention  and  meaning  of 
that  decision. 

Now,  if  your  Honor  please,  I  desire  to  say  nothing  further  in 
this  case.  It  is  one,  in  my  opinion,  involving  a  principle  of  great 
importance  to  the  commercial  enterprise  and  interests  of  the  City  of 
New  York  as  well  as  of  the  whole  country.  It  is,  I  must  confess, 
to  a  certain  extent,  a  new  question.  It  is  one  which  has  given 
rise  to  a  good  deal  of  comment  and  discussion,  pro  and  con^  by  va- 
rious members  of  the  Bar ;  and  I  believe  your  Honor  will  give 
this  case  that  careful  examination  which  not  only  its  importance  as 
a  legal  question  demands,  but  also  the  vast  interests  of  the  owners 
as  well  as  the  government  amount  to  in  this  case. 

VOL.  II.  3 
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Mr.  Evarts.  I  will  ask  your  Honor's  attention  to  Dana's  note 
on  this  subject,  to  Wheaton's  International  Law, —  which  is,  I  be- 
lieve, taking  it  throughout,  a  perfect  digest  both  of  the  legal  and 
poUtical  topics  and  authorities,  and  scarcely  requiring  any  one  to 
know  or  listen  to  anything  except  what  is  in  it, — page  536,  note 
216. 


ARGUMENT  OF  MR.  EVARTS. 


INTRODUCTION. 


If  the  Court  please,  this  trial,  which  has  been  so  long  before  your 
Honor,  is,  I  believe,  the  first  trial  for  the  condemnation  of  a  vessel, 
to  which  guilt,  under  the  Neutrality  Act,  was  imputed  by  the 
government,  which  has  been  had  under  either  of  the  Acts  of  Con- 
gress, whether  of  the  earlier  legislation  of  1794  and  1797  or  the 
later  of  1817  and  1818.  In  two  other  forms  of  investigation  — 
one  djrect  and  the  other  collateral  —  this  statute,  and  the  measure 
of  guilt  under  it,  have  been  made  a  subject  of  discussion  at  the  bar 
and  of  determination  by  the  judiciary.  The  one  of  direct  investi- 
gation has  been  upon  indictments  against  individuals  duly  charged 
by  the  Grand  Inquest  with  the  crime  declared  by  this  statute,  and, 
before  a  Court  and  jury,  subjected  to  trial.  The  collateral  inqui- 
ries, and  those  which  have  attracted  the  most  attention  of  the  pub- 
licists and  the  most  discussion  in  political  and  diplomatic  relations, 
have  been  the  cases  where  prizes  have  been  brought  into  our 
Courts  by  cruisers  in  the  actual  service  of  one  belligerent^  during  a 
flagrant  war,  and  the  government  of  the  other  belligerent,  or  its 
citizens,  have  interposed  an  objection  to  the  retention  of  these 
prizes  as  duly  made  within  belligerent  rights,  upon  the  allegation 
that  the  cruisers  making  the  captures  have  been  fitted  out  in  our 
ports,  with  warlike  equipments,  and  with  an  intent  of  the  hostile 
cruiser  (which  was  carried  out,  as  proved  by  the  capture  of  the 
prizes)  against  the  provisions  of  our  Neutrality  Act,  in  violation  or 
in  fraud  of  our  neutrality.  And  it  was  thereupon  claimed  that  our 
government  should  vindicate,  through  its  courts,  the  maintenance  of 
our  neutrality,  by  taking  from  the  offending  cruiser  its  prey,  and 
delivering  it  to  its  rightful  owners.  Thus  stood,  in  some  half-dozen 
cases,  this  subject,  as  matter  of  judicial  investigation  and  determi- 

*  This  ai^ument,  though  delivered  in  the  court  below,  was  submitted  also  on 
appeal,  and  is  therefore  inserted  in  this  place.  —  Editob. 
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nation,  until,  during  our  late  civil  war,  we  had  to  consider,  as  a 
belligerent,  the  questions  regarding  the  duty  of  neutrality  and  the 
performance  of  that  duty  by  another  nation  with  which  we  were 
at  peace,  —  I  mean  the  nation  of  Great  Britain. 

In  these  questions,  and  for  their  solution  as  thus  raised,  there  were 
instituted  and  carried  on  direct  prosecutions  against  one  or  two 
vessels,  for  their  condemnation  for  the  violation  of  the  Foreign 
Enlistment  Act  of  Great  Britain,  which  stands,  in  their  legislation, 
as  an  equivalent,  in  some  sense  a  copy,  of  our  Neutrality  Act  of 
1818.  And  in  the  cases  of  the  Alexandra^  in  the  Court  of  Excheq- 
uer in  England,  and  of  the  Pampero^  in  the  Scotch  Courts,  your 
Honor  will  find,  I  think,  the  first  inquiries  into  the  measure  and 
form  of  guilt,  and  its  proofs,  necessary  to  make  out  the  condemna- 
tion of  a  ship  under  the  provisions  of  the  British  Act.  Although, 
therefore,  these  cases  arise,  not  under  our  law,  but  the  British 
law,  and  so  are  removed,  in  some  degree,  from  the  precise  judicial 
inquiry  here,  yet  in  respect  that  they  were  proceedings  in  rem  for 
the  forfeiture  of  a  guilty  ship,  they  are  nearer  to  the  very  matter 
of  tliis  controversy  than  the  cases  in  our  own  Courts  have 
been.  For  there  are,  it  will  be  found,  without  touching  at  all  the 
question  of  the  actual  guilt  of  this  vessel  in  any  view  of  our  law, 
very  important  general  inquiries  as  to  what  the  predicament  of 
criminality  of  a  vessel  required  by  the  statute  is,  before  a  forfeiture 
shall  be  made.  The  English  cases  are  occupied  very  much  — 
almost  entirely,  I  may  say  —  with  the  questions  of  what  the  pre- 
dicament of  criminality  of  the  vessel  must  be,  under  their  act,  be- 
fore the  proceeding  for  forfeiture  can  be  maintained ;  and  our 
cases  give  us  very  little  instruction  on  the  point  under  our  act. 

The  nearest  that  we  may  come,  I  think,  in  our  jurisprudence,  to 
judicial  aid  in  determining  the  predicament  of  condemnation  for  a 
vessel,  under  this  act,  will  be  found  in  some  proceedings  for  for- 
feiture which  have  been  had  under  the  Slave  Trade  Act,  which 
were  direct  specific  proceedings  in  rem. 

Some  analogy  is  claimed,  and  some  perhaps  may  be  admitted, 
between  the  general  structure  of  the  two  acts  and  the  general 
necessity  of  guilt  to  be  made  out  under  the  one  act  and  the  other  ; 
but  beyond  that  this  analogy  cannot  be  usefully  or  justly  pressed, 
because  the  subjects  are  so  far  remote  from  one  another,  that,  when 
you  come  to  consider  the  force  of  evidence,  the  presumptions  and 
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weight  of  testimony  in  one  case  and  the  other,  the  remoteness  of  the 
subject  is  such  that  one  sheds  but  a  feeble  h'ght  upon  the  other. 

Now  this  prosecution  has  been  commenced  by  our  government 
upon  the  motion  of  the  representatives  of  the  Queen  of  Spain,  in 
pursuance  of  a  supposed  duty,  to  prevent  the  exit  of  the  Meteor 
from  our  port,  upon  the  voyage  for  which  she  was  coaled  and  pro- 
visioned, for  which  she  was  regularly  documented,  and  upon  which 
she  was  ready  to  clear,  having  taken  all  the  measures  on  her  part 
necessary  for  that  purpose  at  the  Custom-House  in  this  city. 
Whethef  a  clearance  was  actually  taken  out,  or  not,  does  not  ap- 
pear affirmatively,  I  think,  one  way  or  the  other,  in  this  case. 

The  government  had  a  right  under  the  statute  that  was  not  ju- 
dicial, It  was,  upon  such  evidence  as  the  vessel  might  disclose  (to 
wit :  of  her  being  an  armed  or  warlike  ship),  to  arrest  her  and 
require  bonds  that  she  should  not  be  used  by  her  owners  unlaw- 
fully. The  government  found  upon  this  vessel  no  such  indications 
as  permitted  or  suggested  that  course.  Then,  it  was  also  competent 
for  the  President  of  the  United  States,  under  another  provision  of 
this  act,  by  the  exertion  of  executive  power,  to  arrest  this  vessel,  if 
it  appeared  that  she  was  proposing  to  form  a  part  of  any  hostile 
movement  in  violation  of  our  neutrality,  against  a  nation  with 
which  we  were  at  peace.  That  course  was  not  taken  by  the  gov- 
ernment, and  it  is  apparent  to  your  Honor  that  nothing  exhibited 
concerning  the  ship  or  its  owners,  or  in  any  dealings  in  relation  to 
it,  would  have  justified  this  exercise  of  power,  wliich,  being  in  its 
nature  arbitrary,  and  giving  no  recourse  to  a  Court  of  Justice,  is  to 
be  taken  upon  considerations  of  public  policy,  if  those  considera- 
tions exist,  and  upon  them  alone. 

It  was  left  then,  we  must  suppose,  upon  the  proofs  offered,  to 

the  prosecuting  officer  of  this  government  in  the  interest  of  the 

Spanish  government,  or  in  the  private  interest  of  an  informer,  to 

institute  this  judicial  inquiry.     I  need  not  say,  that,  however  grave 

may  be  the  responsibilities  of  a  government  for  the  preservation  of 

neutrality,  whether  political  or  moral,  towards  nations  with  which 

we  are  in  amity,  and  towards  which  we  intend  that  our  professions . 

shall  be  accompanied  by  sincere  and  thorough  action,  —  the  duty 

of  a  government  towards  its  citizens  in  regard  to  their  rights,  and 

the  protection  of  their  rights  as  against  the  fears  and  suspicions,  or 

the  interested  intimations  of  a  foreign  power,  is  an  equally  grave  and 

3* 
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important  duty.  The  government  may,  perhaps,  adopt  a  maxim 
under  the  stress  of  peculiar  political  and  diplomatic  situations,  which 
must  come  to  this  :  that  it  is  better  that  ten  innocent  vessels  should 
be  detained,  than  that  one  guilty  vessel  should  escape;  thus  reversing 
the  principle  in  protection  of  private  rights,  which  has  been  the 
basis  of  our  law  in  its  domestic  administration,  that  it  is  better 
that  ten  guilty  men  should  escape,  than  that  one  innocent  man 
should  be  punished.  But  if  that  maxim  be  at  all  justifiable  in  be- 
half of  this  or  any  other  government,  it  can  be  only  to  the  point  of 
detention  for  the  purpose  of  investigation,  —  not  in  diminution-at  all 
of  the  private  right  which  may  prove  to  have  been  invaded,  and 
always  with  an  implied  responsibility  and  duty  of  the  government 
to  secure  the  indemnity  of  these  private  rights  thus  invaded,  .to  the 
full  extent  intimated  by  our  learned  friend  in  his  opening,  on  its 
proving  to  be  a  case  where  private  property  really,  if  not  in  form, 
has  been  controlled  for  public  use.  Suspicion,  as  a  ground,  ends 
the  moment  that  investigation  begins.  The  complaint  or  fears  of 
the  foreign  sovereign,  the  solicitudes  or  doubts  of  our  own  govern- 
ment, have  their  only  office,  and  are  concluded  as  elements  of  the 
investigation  the  moment  that  it.  becomes  judicial ;  and  when  pro- 
cess has  brought  the  vessel  into  Court  for  condemnation,  then  the 
rights  of  claimants  and  owners,  then  the  rules  of  evidence,  then 
the  sanctions  of  the  Constitution,  then  the  maxims  of  our  juris- 
prudence, all  of  which  throw  upon  government  the  duty  and  re- 
sponsibility of  making  out  the  crime  imputed,  have  their  fiiU  force 
and  application. 

What  is  called  the  remedial  and  the  preventive  function  of  this 
neutrality  law,  in  the  extraordinary  vigor  whibh  it  gives  to  the 
executive  ami,  whether  moving  through  the  judiciary  or  by 
independent  and  (so  to  speak)  arbitrary  action,  terminates  when  it 
comes  to  be  a  trial  of  right  and  of  law  between  the  government 
on  the  one  hand,  seeking  to  affix  the  stigma  of  crime  where  inno- 
cence is  presumed,  and  to  operate  forfeiture  of  property  confessedly 
belonging  to  private  owners. 

In  that  light,  therefore,  I  shall  consider  the  statute  when  it  is 
under  examination  in  its  direct  form  of  condemnation,  either  of 
person  to  punishment  or  property  to  confiscation,  and  I  am  sure 
that  the  preventive  service  has  been  sufficiently  considered  and 
answered,  when,  upon  proofs  containing  nothing  but  suspicion , 
investigation  and  actual  detention  have  been  secured. 
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Course  of  Legislation  by  Congress  on  the  Subject  qf 

NjEUTRALITY. 

Now,  I  will  ask  your  Honor's  attention  to  the  condition  of  the 
law  as  matter  of  statutory  enactment.  The  Act  of  1794  is  found 
in  the  first  volume  of  Statutes  at  Large,  page  381.  Its  title  is 
^^  An  Act  in  addition  to  the  Act  for  the  punishment  of 'certain 
crimes  against  the  United  States.^^  The  General  Crimes  Act  here 
referred  to,  I  need  not  say,  has  no  provisions  touching  or  connected 
with  the  subject-matter  of  this  act  This  allusion,  therefore,  of  the 
title,  is  simply  an  announcement  of  the  purpose  of  this  act  to  add 
a  new  crime  to  the  previous  catalogue  which  the  federal  legislation 
included.     The  first  section  is :  — 

**  That  if  any  citizen  of  the  United  States  shall,  within  the  territory  or  jurisdic- 
tion of  the  same,  accept  and  exercise  a'commission  to  serve  a  foreign  prince  or 
state  in  war,  by  land  or  sea,  the  person  so  offending  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and  shall  be  fined  not  more  than  two  thousand  dollars,  and 
shall  be  imprisoned  not  exceeding  three  years." 

The  second  section  is :  — 

**  That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  enlist  or  enter  himself,  or  hire  or  retain  another  person  to  enlist  or  enter 
himself,  or  to  go  beyond  the  limits  or  jurisdiction  of  the  United  States,  with 
intent  to  be  enlisted  or  entered  in  the  service  of  any  foreign  prince  or  state  as  a 
soldier,  or  as  a  marine  or  seaman  on  board  of  any  vessel  of  war,  letter  of 
marque,  or  privateer,  every  person  so  offending  shall  be  deemed  guilty  of  a  high 
misdemeanor,  and  shall  be  fined  not  exceeding  one  thousand  dollars,  and  be 
imprisoned  not  exceeding  three  years.** 

The  third  section  touches  the  matter  of  the  outfit  of  ships :  — 

"  That  if  any  person  shall,  within  any  of  the  ports,  harbors,  bays,  rivers,  or 
other  waters  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or  sball  knowingly  be  concerned  in 
^e  furnishing,  fitting  out  or  arming  of  any  ship  or  vessel,  with  intent  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince  or  state, 
to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property  of  another 
foreign  prince  or  state,  with  whom  the  United  States  are  at  peace,  or  shall  issue 
or  deliver  a  commission  within  the  territory  or  jurisdiction  of  the  United 
States  for  any  ship  or  vessel,  to  the  intent  that  she  may  be  employed  as  afore- 
said, every  such  person  so  offending  shall,  upon  conviction,  be  adjudged  guilty 
of  a  high  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  discretion  of 
the  Court  in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be  imposed  shall 
in  no  case  be  more  than  five  thousand  dollars,  and  the  term  of  imprisonment 
shall  not  exceed  three  years ;  and  every  such  ship  or  vessel,  with  her  tackle, 
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apparel  and  fiimiture,  together  with  all  materialfi,  arms,  ammunitions  and  stores 
which  may  have  been  procured  for  the  building  and  equipment  thereof  shall  be 
forfeited,  one  half  to  the  use  of  any  person  who  shall  give  information  of  the 
offence,  and  the  other  half  to  the  United  States." 

The  fourth  section  provides :  — 

"  That  if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United 
States,  increase  or  augment,  or  procure  to  be  increased  or  augmented,  or  shall 
be  knowingly  concerned  in  increasing  or  augmenting  the  force  of  any  ship  of 
war,  cruiser,  or  other  armed  vessel  which  at  the  time  of  her  arrival  within  the 
United  States  was  a  ship  of  war,  cruiser,  or  armed  vessel  in  the  service  of  a  for- 
eign prince  or  state,  or  belonging  to  the  subjects  or  citizens  of  such  prince  or 
state,  the  same  being  at  war  with  another  forekm  prince  or  state  with- whom 
the  United  States  are  at  peace,  by  adding  to  the  number  or  size  of  the  guns 
of  such  vessel  prepared  for  use,  or  by  the  addition  thereto  of  any  equipment 
solely  applicable  to  war,  every  such  person  so  offending  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the 
discretion  of  the  Court  in  which  the  conviction  shall  be  had."  * 

There  is  nothing  in  this  act  further  that  I  need  call  attention  to, 
except  the  6th  section,  which  attributes  to  the  District  Court  cog- 
nizance of  complaints,  by  whomsoever  made,  in  cases  of  captures 
made  within  the  waters  of  the  United  States  or  within  a  marine 
league  of  the  coast  or  shores  thereof. 

The  7th  section  authorizes  executive  intervention  by  the  power 
of  the  navy,  if  necessary,  to  take  possession  of  any  such  ship  or 
vessel,  and  detain  her  with  her  prize  or  prizes,  if  any,  in  order  to 
the  execution  of  the  prohibitions  and  penalties  of  this  act,  and  to 
restoring  such  prize  or  prizes  in  the  cases  in  which  restoration  shall 
have  been  adjudged,  and  also  for  the  purpose  of  preventing  the 
carrying  on  of  any  such  expedition  or  enterprise  from  the  terri- 
tories of  the  United  States  against  the  territories  or  dominions  of  a 
foreign  prince  or  State  with  whom  the  United  States  are  at 
peace. 

The  9th  section  provides  (and  this  is  important  to  be  considered 
hereafter) :  — 

^  That  nothing  in  the  foregoing  act  shall  be  construed  to  prevent  the  prose- 
cution or  punishment  of  treason,  or  any  piracy  defined  by  a  treaty  or  other 
law  of  the  United  States." 

The  Act  of  June  14,  1797,  is  found  in  Stat,  at  Large,  page 
520,  vol.  1.  This  act,  if  the  Court  please,  is  entitled :  "  An  Act 
to  prevent  citizens  of  the  United  States  from  Privateering  against 
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nations  in  amity  with^  or  against  citizens  of^  the  United  States, ^^ 
Its  title  shows,  first,  that  it  is  not  considered  as  of  general  applica- 
tion,—  not  the  same  designation  as  a  crimes  act, — and  tliat  it  is 
limited  to  that  point  oi  preventing  citizens  of  the  United  States 
fi'om  privateering  against  nations  in  amity  with,  or  against  citizens 
of,  the  United  States." 

"  That  if  any  citizen  or  citizens  of  the  United  States  shall,  without  the  limits 
of  the  same,  fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be 
fitted  out  and  armed,  or  shall  knowingly  aid  or  be  concerned  in  the  furnish- 
ing, fitting  out,  pr  arming  any  private  ship  or  vessel  of  war,  with  int<^nt  that 
such  ship  or  vessel  shall  be  employed  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens,  or  propert)^  of  any  prince  or  state  with  whom  the  United 
States  are  at  peace,  or  upon  the  citizens  of  the  United  States,  or  their  property, 
or  shall  take  the  command,  or  enter  on  board  of  any  such  ship  or  vessel  for  the 
intent  aforesaid,  or  shall  purchase  an  interest  in  any  vessel  so  fitted  out  and 
armed,  with  a  view  to  share  in  the  profits  thereof,  such  person  or  persons  so 
offending  shall,  on  conviction  thereof,  be  adjudged  guilty  of  a  high  misde- 
meanor, and  shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dollars, 
and  imprisonment  not  exceeding  ten  years." 

Your  Honor  will  see  that  this  act  operates  upon  conduct  outside 
of  the  United  States  exclusively,  and  is  directly  limited  to  the  pre- 
vention or  punishment  of  privateering,  by  our  citizens,  against 
nations  with  whom  we  are  at  peace,  or,  what  is  worse,  privateering 
against  ourselves.  This  will  be  found  pertinent,  as  containing  the 
same  description  of  what  is  the  body  of  the  crime  as,  and  therefore 
furnishing  an  analogy  to,  the  very  statute  under  which  this  infor- 
mation is  had. 

The  next  enactment  is  that  of  March  3,  1817,  to  be  found 
in  vol.  3,  page  370.  The  title  is,  "  An  Act  more  effectually  to 
preserve  the  neutral  relations  of  the  United  States."  It  does  not 
repeal  in  terms  either  the  Act  of  1794  or  1797,  and  it  contains 
four  sections.  The  first  section  seems  to  be  very  nearly  an  equiva- 
lent to  the  third  section  of  the  Act  of  1794,  and  is  in  these 
"words :  — 

"  That  if  any  person  shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed,  or 
shall  knowingly  be  concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any 
such  ship  or  vessel"  (the  word  "  such  "  being  introduced  without  any  descrip- 
tion to  which  it  can  be  referred),  **  with  intent  that  such  ship  or  vessel  shall  bo 
employed  in  the  service  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  to  cruise  or  conmiit  hostilities,  or  to  aid  or  co-operate  in  any  warlike 
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measure  whatever  against  the  subjects,  citizens  or  property  of  any  prince  or 
state,  or  of  any  colony,  district  or  people  with  whom  the  United  States  are  at 
peace,  every  such  person  so  offending  shall,  upon  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  fined  and  imprisoned  at  the  discretion  of  the 
Court  in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be  imposed  shall  in 
no  case  be  more  than  ten  thousand  dollars,  and  the  term  of  imprisonment  shall 
not  exceed  ten  years ;  and  every  such  ship  or  vessel,  with  her  tackle,  apparel 
and  furniture,  together  with  all  the  materials,  arms,  ammunitions  and  stores, 
which  may  have  been  procured  for  the  building  and  equipment  thereof  shall  be 
forfeited." 

The  second  section  is :  — 

> 

**  That  the  owner  of  all  armed  ships  sailing  out  of  the  ports  of  the  United 
States,  and  owned  wholly  or  in  part  by  citizens  thereof,  shall  enter  into  bond 
to  the  United  States  with  sufficient  sureties,  prior  to  clearing  out  the  same,  in 
double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board,  including  her 
armament,  that  the  said  ship  or  vessel  shall  not  be  employed  by  such  owners  in 
cruising  or  committing  hostilities,  or  in  aiding  or  co-operating  in  any  warlike 
measure  against  the  subjects,  citizens,  or  property  of  any  prince  or  state,  or  of 
any  colony,  district,  or  people,  with  whom  the  United  States  are  at  peace." 

The  3d  section  authorizes  t^e  Collector  to  detain  vessels  until  they 
give  bonds ;  and  the  4th  section  has  a  provision  against  augmenting 
the  force  of  a  ship  of  war  of  a  foreign  State,  during  a  war  with 
another  power,  we  being  at  peace,  by  adding  to  the  number  or  size 
of  the  guns.     This  Act  was  limited  to  two  years. 

And  now  I  ask  your  Honor's  attention  to  the  Bill  of  this  Act  of 
1817,  as  introduced  into  Congress ;  for  it  is  from  this  point  that 
any  particular  criticism  of  the  Act  of  1818,  and  of  the  meaning  of 
our  legislation,  which  was  commenced  in  1817,  and  completed  in 
the  Act  of  1818,  must  proceed.  You  will  find  a  convenient  refer- 
ence to  the  Bill  of  the  Act  of  1817,  in  Benton's  Debates,  vol.  5, 
page  685,  where  it  is  set  out  in  full.  Also,  in  the  annals  of  Con- 
gress of  1816-17,  page  477. 

I  ask  your  Honor's  attention  to  the  title  by  which  it  was  introduced 
to  be  compared  with  the  title  by  which  it  was  passed:  "  A  BiU  to 
prevent  citizens  of  the  United  States  from  selling  vessels  of  wak 
to  the  citizens  or  subjects  of  any  foreign,  power ^  and  more  ejfectudUy 
to  prevent  the  arming  and  equipping  vessels  of  war  in  the 
United  States^  intended  to  be'  used  against  nations  in  amity  with 
the  United  States,"*^  This  Bill  was  introduced  to  import  into  our 
legislation  an  entirely  new  principle,  wholly  additional  to  the  Act 
of  1794,  or  to  any  measures  or  principles  of  neutral  obligation  tiiat 
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our  government,  in  its  diplomatic  and  State  discussions  and  legis- 
lation had  ever  assumed.  It  was  a  bill  to  prevent  citizens  of 
the  United  States  from  Belling  vessels  of  war  to  citizens  or  sub^fects  of 
any  foreign  power ^  and  more  effectually  to  prevent  the  arming  and 
equipping  of  vessels  of  war  in  the  United .  States  intended  to  be 
used  against  nations  in  amity  with  the  United  States. 

"  Skc.  1.    Be  it  enacted,  &c. :  — 

That  if  any  citizen  of  the  United  States  shall,  within  the  limits  of  the  same, 
fit  out  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and 
armed,  or  shall  knowingly  be  concerned  in  the  furnishing,  fitting  out  or  arming 
any  private  ship  or  vessel  of  war,  to  sell  the  said  vessel  or  contract  for  the  sale  of 
the  said  vessel,  to  be  delivered  in  the  United  States  or  elsewhere,  to  the  purchaser 
with  intent  or  previous  knowledge,  that  the  said  vessel  shall  or  wUl  be  employed 
to  cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property  of  any 
prince  or  state  with  whom  the  United  States  are  at  peace;  such  person  so 
offending  shall,  on  conviction  thereof,  be  adjudged  guilty  of  a  high  misdemeanor, 
and  shall  be  punished  by  a  fine  not  exceeding  ten  thousand  dollars,  and  im- 
prisonment not  exceeding  ten  years  ;  and  the  trial  of  such  ofience  shall  either 
be  in  the  District  of  the  United  States  wherein  the  vessel  was  fitted  out  and 
armed,  or  in  thai  wherein  the  contract  of  sale  was  made. 

The  2d  section  provides :  — 

*'  That  the  owner  of  all  armed  ships  sailing  out  of  the  ports  of  the  United 
States,  and  owned  wholly  or  in  part  by  citizens  thereof,  shall  enter  into  bond 
with  the  collector,  with  sufiicient  security,  prior  to  clearing  out  of  the  same,  in 
double  the  amount  of  the  value  of  the  vessel  and  cargo  on  board,  including 
their  armament,  that  the  said  ship  or  vessel  shall  not  be  employed,  either  by  the 
owners,  or  by  any  person  to  whom  they  may  sell  or  pretend  to  sell  the  same,  in 
cruising  or  committing  hostilities  upon  the  citizens  or  property  of  any  prince 
or  state  with  whom  the  United  States  are  at  peace." 

Now,  when  the  bill  passed  (and  its  course  through  Congress  I 
shall  not  pursue  at  length),  all  this  proposal  to  limit,  embarrass, 
and  prohibit  sales,  even  of  armed  ships  to  belligerents  at  war,  with 
any  intent  at  all  on  the  subject,  disappears  both  from  the  title  and  ' 
the  bill.  "  j4w  Act  more  effectually  to  preserve  the  neutral  relations 
of  the  United  States  "  is  the  title  of  the  statute ;  and  all  the  restric- 
tion of  the  bill,  by  which  it  was  made  a  crime  to  sell  a  vessel  of 
war,  public  or  private,  to  a  belligerent  during  a  war,  to  be  deUvered 
here  or  elsewhere,  was  excluded  from  the  act ;  and  the  act  of  1817, 
upon  a  deliberate  discussion  by  our  government  on  principles  of 
international  law,  on  the  obligations  existing,  the  opinions  of  pub- 
licists, and  the  history  of  our  own  public  conduct  on  this  subject, 
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definitely  rejected  from  legislation,  as  previously  the  learned 
judges  of  our  Courts  had  rejected  from  the  jurisprudence  of  the 
United  States,  any  restraint  of  the  business  of  selling  armed  ships 
during  flagrant  war  to  one  or  the  other  of  the  belligerents,  with 
any  intent  of  any  kind. 

We  come,  then,  to  the  Act  of  1818. 
*    Judge  Betts  :  It  may  not  be  impertinent  to  remark  that  I  was 
a  member  of  that  House. 

Mr.  Evarts  :  Then  your  Honor  will  recall  the  whole  subject 
and  the  very  important  and  able  debate.  Mr.  Forsyth  was  chairman 
of  the  Committee  on  Foreign  Relations  that  introduced  the  bill ; 
it  was  introduced  by  motion  of  the  government,  upon  what  was 
supposed  to  be  its  highest  duty,  in  the  disturbed  condition  of  affidrs, 
consequent  on  a  war  pending  between  Spain  and  her  Colonies ;  it 
was  debated  by  Mr.  Clay  and  the  other  eminent  members  of  both 
Houses  of  Congress,  resulting  in  a  clear,  imequi vocal,  peremptory 
determination  of  the  law-making  power  of  this  country,  that  com- 
merce is  not  to  be  trammelled  in  warlike  materials,  or  in  warlike 
ships,  because  there  happens  to  be  a  war ,  for  war  is  the  only  pro- 
moter of  traffic  in  warlike  materials  and  warlike  ships ;  and  we  say, 
while  we  recognize  the  principle  of  the  law  of  nations  which  pro- 
hibits neutral  territory  from  being  made  a  footing  or  vantage- 
ground,  to  be  used  by  either  belligerent,  from  which,  under  a  fraud- 
ulent neutral  protection,  he  may  sally  out,  or  prepare  to  sally  out, 
reinvigorated  or  refreshed  with  wariike  material,  or  means  for  in- 
flicting hostilities  upon  the  other  belligerent,  yet  the  right  and  the 
freedom  of  commerce  and  of  our  citizens  to  sell  all  that  their  indus- 
try produces  for  the  purposes  of  war,  as  fair  matter  of  trade,  indif- 
erent  to  all  belligerents,  we  will  not  allow  to  be  interfered  with ; 
that  this  importunate,  excessive  demand  of  belligerents,  that  their 
controversies  shall  disturb  neutral  commerce,  we  will  not  yield  to. 
The  theory  is  plain.  We  do  not  recognize  the  fact  of  war  between 
two  States,  as  imposing  upon  peaceful  nations  the  least  limitation 
of  commerce,  as  matter  of  municipal  legislation.  There  is  no  duty 
not  to  trade  with  either  of  them.  There  is  a  right  to  trade  with 
both  of  them.  Their  war  is  their  own.  We  do  not  sufier  the 
imposition  of  the  consequences  of  interruption  of  our  trade,  nor 
recognize  our  obligations  to  accommodate  municipal  regulations  to 
the  suppression  of  trade,  because  other  nations  are  at  war.     While 
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we  have  that  right,  we  understand  that  it  is  one  of  the  laws  of  war, 
to  be  enforced  by  power,  if  the  belligerent  possess  the  power,  that 
contraband  of  war,  in  whatever  shape  it  be  transmitted,  whether 
of  ordnance,  of  munitions  of  war,  or  certain  materials  which  are 
condemned  as  contraband,  or  armed  ships,  wholly  legitimate  as  a 
subject  of  conunerce,  is  to  be  restricted  and  prevented  from  injury 
to  one  belligerent,  against  whom  it  is  planned  or  designed,  by  his 
right,  which  we  submit  to,  of  stopping  it  in  transit,  and  condemning 
it  as  prize.  So,  too,  the  right  of  an  actual  effective  naval  power  to 
blockade  t^e  ports  of  his  enemy,  so  that  our  commerce,  whether 
contraband  or  innocent  traffic,  is  interrupted,  t?uit  we  recognize. 
But  only  power ;  not  paper,  not  law-making,  not  proclamations. 
But  that  our  municipal  legislation,  upon  any  principle,  is  called 
npcin  to  invigorate  the  forces  or  strength  of  war  of  either  nation, 
against  its  enemy,  by  prohibitions  and  penal  sanctions  upon  the 
liberty  of  trade  of  our  citizens,  that  we  wholly  deny. 

The  act  of  1818,  it  will  be  found,  keeps  as  clear  from  this  prov- 
ince of  trade,  and  its  freedom,  as  its  predecessor,  the  act  of  1817 ; 
and  its  enactment  may  be  said  to  have  been  the  occasion  of  the 
great  discussion  as  to  the  true  province  and  duty  of  municipal  leg- 
islation. The  principle,  and  service,  and  occasion  of  the  act  of 
1818,  were  this :  that,  as  the  act  of  1817  was,  by  its  own  limitation, 
to  endure  but  two  years,  and  as  that  act  was  additional  to  the  acts 
of  1794  and  1797,  and  its  sections  were  so  nearly  reproductions  of 
the  provisions  of  early  acts,  as  to  make  it  inconvenient  that  there 
should  be  two  separate  laws  so  nearly  alike,  the  service  of  the  act 
of  1818  was  to  combine,  to  codify,  so  to  speak,  and  reduce  into  one 
act,  the  principles  of  municipal  legislation  in  reference  to  neutrality, 
when  belligerents  were  at  war  and  we  at  peace,  which  the  previous 
acts  had  really  established.  It  will  be  found,  therefore,  that  the 
act  of  1818  introduces  no  new  principle,  and  is  substantially  an 
adoption,  in  the  permanent  legislation  of  this  country,  of  the  prin- 
ciples established  in  the  debates,  which  led,  at  two  most  important 
periods  of  our  legislation,  —  the  last  ten  years  of  the  last  century, 
and  from  1810  to  1820  of  the  present  century,  —  to  the  firm  and 
effective  provisions  of  law  which  fulfilled  fiiirly  and  thoroughly  our 
obligations  as  neutrals,  ai\d  yet  preserved,  as  it  was  intended  they 
should  be  preserved,  the  rights  of  our  citizens.  The  act  of  1818 
is  in  Stat,  at  Large,  vol.  8,  p.  447.     Our  consideration  of  the  cor- 
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responding  sections  of  the  preceding  laws  will  prepare  ns  for  the 
third  section,  in  the  terms  in  which  it  now  stands  upon  the  statute 
book :  — 

*'  That  if  any  person  shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or  shall  knowinglj  be  concerned  in 
the  furnishing,  fitting  out  or  arming  of  any  ship  or  vessel,  with  intent  that  such 
ship  or  vessel  shall  be  employed  in  the  service  of  any  foreign  prince  or  state,  or 
of  any  colony,  district,  or  people,  to  cruise  or  commit  hostilities  against  the  8ub> 
jects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people  with  whom  the  United  States  are  at  peace,  or  shall  issue  or  de- 
liver a  commission  within  the  territory  or  jurisdiction  of  the  United  States,  for 
any  ship  or  vessel,  to  the  intent  that  she  may  be  employed  as  aforessud,  every 
person  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be 
fined  not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than  three 
years ;  and  every  such  ship  or  vessel,  with  her  tackle,  apparel  and  furniture, 
together  with  all  materials,  arms,  ammunitions  and  stores,  which  may  have  been 
procured  for  the  building  and  equipment  thereof,  shall  be  forfeited :  one  half  to 
the  use  of  the  informer,  and  the  other  half  to  the  use  of  the  United  States." 

Your  Honor  will  perceive,  that  this  section  containing  a  perma- 
nent provision  of  our  law,  not  only  omits  all  the  restrictions  or  con- 
demnation of  traffic?  in  armed  ships,  which  had  been  proposed  to 
Congress  and  rejected  by  them,  but  it  also  excludes  from  the  intent 
which  is  to  qualify  the  act  or  attempt  previously  described  as  being 
illegal,  everything  hit  the  direct  and  immediate  unequivocal  war- 
like use  in  cruising  or  committing  hostilities  upon  the  subjects, 
citizens  or  property,  &c.,  —  that  is,  to  cruise  upon  the  subjects,  cit- 
izens, or  property,  or  commit  hostilities  upon  the  subjects,  citizens, 
or  property,  &c. 

And  your  Honor  will  see  this  hmitation  is  advised  when  you  re- 
fer to  the  act  of  1794,  which  I  have  read.  And  it  excludes  from 
the  intent,  wliich  was  to  affix  the  guilty  character,  everything  ex- 
cept the  purpose  of  the  ship  to  cruise  and  commit  hostilities  against 
the  belligerent  with  whom  we  are  at  peace ;  excluding  from  it 
industriously  the  additional  clause,  which  is  found  in  two  of  the 
earlier  laws,  of  an  intent  to  cruise  or  commit  hostilities,  or  "  aid  or 
co-operate  in  any  warlike  act.^^  All  that  is  excluded ;  so  that  noth- 
ing but  the  actual  cruising  or  hostile  use  of  the  ship  itsrif  as-an  in- 
strument of  war,  in  direct  hostihties,  is  included  by  this  act  within 
its  prohibited  intent. 

Now,  if  the  Court  please,  that  being  clearly  the  limitation  of 
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our  legislation,  to  wit,  to  provide  proper  municipal  legislation,  with 
commensurate  sanctions,  which  shall  prevent  our  citizens  from  giv- 
ing that  support  and  aid  to  one  belligerent  within  our  own  territoiy 
which  shall  enable  or  assist  him  to  use  our  neutral  ports  and  neu- 
tral territory,  as  a  vantage-ground  or  point  of  hostility  against  the 
other  belligerent  with  whom  we  are  at  peace;  and  it  having 
wholly  refused  to  adopt,  principles  that  the  law  of  nations  itself  did 
not  suggest,  in  limitation  of  commerce  in  contraband  articles,  in- 
cluding ships  of  war,  we  will  see  what  the  judicial  construction  on 
that  subject  has  been. 

Judicial    Decisions    of   the    Federal   Courts    Under   the 

Neutrality  Acts. 

The  first  case  to  which  I  will  refer  is  that  of  the  United  States 
V.  Ghiinet^  2  Dallas,  page  328,  where  Patterson,  J.,  says :  — 

'^  The  third  section  of  the  act  was  meant  to  include  all  cases  of  vessels  armed 
within  our  ports^  by  one  of  the  belligerent  powers,  to  act  as  cruisers  against  another 
belligerent  power  in  peace  with  the  United  States.  Converting  a  ship  irom  her 
original  destination,  with  intent  to.  commit  hostilities,  or,  in  other  words,  con- 
verting a  merchant  ship  into  a  vessel  of  war,  must  be  deemed  an  original  outfit ; 
for  the  act  would  otherwise  become  nugatory  and  Inoperative.  It  is  the  conver- 
sion from  the  peaceable  use  to  the  warlike  purpose  that  constitutes  the  offence." 

It  is  the  intrusion  of  a  belligerent  into  our  neutral  territory, 
and  his  fitting  out  a  war  ship,  and  arming  it  against  the  other  belli- 
gerent, that  it  is  the  purpose  of  the  act  to  prohibit,  and  all  persons 
that  come  within  the  degree  of  actual  commission,  in  the  interest 
and  by  procurement  of  the  belligerent,  and  with  the  intent  to  aid 
that  purpose,  are  within  the  prohibition  of  the  act,  provided  there  is 
proved  against  them  the  act  of  participation  which  the  law  requires. 

To  this  we  have  the  additional  proposition,  that  it  is  not  neces- 
sary that  the  war  ship  should  have  been  originally  and  from  the  time 
of  sale  destined  for  war,  but  that  beginning  as  a  merchant  ship,  and 
proceeding  to  equip  and  arm  her,  is,  in  the  act  of  conversion  by  phys- 
ical changes  in  the  structure,  and  furnishing  an  armanent,  as  much 
a  violation  of  law  as  if  the  vessel  had  originally  been  planned  in  the 
service  of  the  belligerents. 

The  next  case  is  that  of  The  Grrand  Para,  7  Wheaton,  471. 
The  Irresistible  was  the  name  of  the  offending  vessel  tliere,  and 
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this  was  the  case  of  the  retarn  of  a  prize,  as  captured  by  a  vessel 
fitted  out  in  violation  of  our  neutrality.  Chief  Justice  Marshall 
says :  — 

**  That  the  Irresistible  was  purchased,  and  that  she  sailed  out  of  Baltimore 
armed  and  manned  as  a  vessel  ofvoar^  for  the  purpose  of  being  employed  as  a  ends' 
er  against  a  nation  with  whom  the  United  States  were  at  peace,  is  too  clear  for 
controverBy." 

And  it  was  on  the  imputation  of  guilt  to  the  cruiser  that  her 
prizes  were  given  up.  In  that  case,  Daniels,  the  owner  and  claim- 
ant of  the  IrresistibU^  that  had  brought  the  prizes  in,  was  the  com- 
mander, under  commission  in  the  privateering  cruise,  and  who  had 
bmlt,  and  armed,  and  manned  her,  for  the  purpose  of  being  em- 
ployed as  a  cruiser.  Daniels  himself  was  commander,  under  the 
foreign  government  of  the  cruiser,  by  which  the  captures  were 
made. 

The  next  case  to  be  commented  upon  is  that  of  the  SavUismna 
Trinidadj  which  is  the  name  of  the  prize  ;  sometimes  cited  as  the 
Independencia^  which  is  the  name  of  the  captor,  whose  violation  of 
neutrality  formed  the  ground  of  the  case.     (7  WheaUm^  283.) 

Judge  Story  says  :  — 

'*  It  is  apparent  that,  though  equipped  as  a  vessel  of  war  "  (there  was  no  doubt 
when  she  sailed  from  the  port  she  was  equipped  as  a  war  yessel),  '*  she  was  sent 
to  Buenos  Ayres  on  a  commercial  adventure,  contraband,  indeed,  but  in  no 
shape  violating  our  laws,  in  our  national  neutrality.  But  there  is  nothing 
in  our  laws,  or  the  law  of  nations,  that  forbids  our  citizens  from  sending  armed 
vessels,  as  well  as  munitions  of  war,  to  foreign  ports  for  sale.  It  is  a  commer- 
cial adventure  which  no  nation  is  bound  to  prohibit,  and  which  only  exposes  the 
persons  engaged  in  it  to  the  penalty  of  con6scation  (t.  e,  as  prize  in  capture)." 

The  case  of  Moodie  v.  The  Alfred^  3  Dallas^  307  :  — 

'*  It  is  not  a  violation  of  the  neutrality  laws  of  the  United  States,  to  sell  to  a 
foreigner  a  vessel  built  in  this  country,  though  suited  to  be  a  privateer,  and 
having  some  equipments  calculated  for  war,  but  frequently  used  for  merchant 
ships." 

The  allegation  in  this  case,  as  supported  by  the  evidence  was, 
that  the  privateer  which  took  the  British  prize  in  question  had 
been  built  in  New  York  with  the  express  view  of  being  used  as  a 
privateer,  in  case  the  then  existing  controversy  between  Great 
Britain  and  the  United  States  should  terminate  in  war.  And  some 
of  her  equipments  were  calculated  for  war,  although,  also,  &e- 
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quently  used  for  merchant  ships.  She  was  sent  to  China,  where 
she  was  sold  to  the  French.  Mr.  Read,  counsel  for  the  plaintiff  in 
error,  contended  that,  if  this  were  tolerated,  it  would  lead  to  the 
evasion  of  all  neutral  obligations.  The  Court,  however,  without 
hearing  the  opposite  counsel,  directed  the  decree  to  be  afBrmed. 
So  that  in  the  Supreme  Court  of  the  United  States  it  was  not  con- 
sidered a  debatable  proposition,  that  a  vessel  originally  planned  and 
built  to  be  a  privateer,  ^nd  furnished  with  equipments  suitable  for 
the  purpose,  was  a  proper  subject  of  sale  in  one  of  our  ports,  and 
that  her  appearance  in  the  nationality  of  the  purchaser,  fully  armed 
and  equipped  as  a  privateer,  and  actually  committing  hostilities  as 
such,  and  bringing  in  her  prizes,  did  not  make  her  conduct  in  pur- 
suing hostilities  unlawful,  as  it  was  no  violation  of  our  neutrality. 

Public  Documents  and  Discussions  upon  Neutrality. 

Now,  I  will  ask  your  Honor's  reference  to  authoritative  public 
documents,  which  will  show  that  from  the  earliest  agitation  on  this 
subject  in  the  administration  of  Washington,  and  at  a  time  when 
the  explorations  of  the  duties  of  neutrals,  and  the  manliness  and 
dignity  with  which  we  fulfilled  them,  attracted  the  admiration  of 
all  critics,  publicists  and  Courts,  that  considered  them,  it  was  never 
intended  that  any  limitation  or  interference  with  the  commercial 
rights  on  the  subject  of  building  and  selling  ships  of  war,  should 
be  entertained  or  enacted.  The  opinion  of  Jefferson  at  the 
beginning  of  the  French  war,  in  1793,  is  to  be  found  in  Jeffer- 
son's Works,  vol.  9,  p.  158.  It  is  a  statement  in  his  "  Ana  "  of 
the  Cabinet  opinion  on  the  subject,  and  the  view  of  President 
Washington  is  to  be  found  in  a  letter  of  his  to  General  Hamilton 
(Sparks's  Washington,  vol.  10,  page  345).  The  celebrated  In- 
structions to  Collectors,  issued  by  the  government,  August  4, 
1793,  embodying  the  views  of  the  government  as  to  their  duties  in 
the  enforcement  of  the  neutral  obligations  of  the  United  States, 
and  concurred  in  by  the  whole  Cabinet,  are  to  be  found  in  4th 
Hamilton's  Works,  page  457.  The  same  paper  is  to  be  found  in 
1st  American  State  Papers,  page  140. 

It   is   the   4th   Instruction,   particularly,   which    is   important. 

There  is  a  judicial  ruling  on  this  same  point  in  Bee's  Admiralty 

Reports,  page  69 ;  and  the  opinion  of  Attorney-General  Rush, 

4* 
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given  in  1816,  is  to  be  found  in  Opinions  of  the  Attorney-Gen- 
erals, vol.  1,  page  190,  extending  the  right  of  sale  to  a  sale  in  a 
home  port  as  well  as  a  sale  abroad. 

This  opinion  was  given  just  in  advance  of  the  legislative  discus- 
sion which  followed  in  1817,  as  to  whether  any  restriction  should 
be  laid  upon  the  right  of  sale.  So  that  you  have  tlie  uninterrupted 
political,  judicial,  and  ofBcial  opinions  in  every  department  of  the 
government  up  to  1817,  of  what  the  law  was  in  this  behalf;  then 
a  discussion  in  Congress  as  to  whether  it  should  be  changed,  and  a 
refusal  to  change  it,  upon  all  the  requirement  and  instance  of  the 
government,  impressed  with  its  neutral  obligations,  and  with  the 
difficulty,  perhaps,  of  satisfactorily  performing  them.  Then,  to 
complete  the  course  of  authority,  four  years  after  the  act  of  1818 
was  passed,  Judge  Story,  delivering  the  opinion  of  the  whole  Court 
in  the  case  of  the  Santissima  Trinidad^  lays  it  down  that  there  is 
nothing  in  our  law,  or  in  the  law  of  nations,  that  interferes  with 
such  a  sale.  Mr.  Wheaton,  the  commentator,  not  in  his  Law  of 
Nations  (in  which  he  says  very  little  on  the  subject),  but  in  .the 
History  of  the  Law  of  Nations^  page  312,  considers  it  so  thoroughly 
settled  that  a  ship  of  war  is  a  legitimate  article  of  commerce  in  the 
home  (neutral)  port,  tliat  he  will  not  take  the  trouble  to  ai*gue  the 
question  over  the  issue  raised  on  that  point  between  the  publicists 
Galliani  and  Lampredi.  And,  to  bring  the  matter  down  to  a  much 
later  official  opinion,  I  refer  your  Honor  to  the  view  proclaimed  by 
President  Pierce  in  his  general  message  of  1854,  where  he  says, 
that  the  citizens  of  the  United  States  held  themselves  free  to 
furnish  vessels  for  the  transportation  of  munitions  of  war,  and  even 
iroopSj  to  the  belligerents  in  the  Crimean  War. 

Now,  besides  this  state  of  the  authorities  (with  the  exception  of 
some  particular  cases  which  I  shall  hereafter  refer  to,  but  more  in 
reference  to  other  points)  on  this  proposition,  it  will  be  found  that 
in  the  cases  of  the  Alexandra  and  the  Pampero^  —  which  I  do  not 
hesitate  to  say  reflect  as  much  credit  upon  the  lawyers  engaged  in 
them,  whether  for  learning,  for  acuteness,  for  research,  and  for 
every  form  of  professional  abihty  at  the  service  of  the  Court,  as 
any  arguments  that  are  to  be  found  reported  either  in  England 
or  in  this  country, — and  in  the  judgments  of  all  the  learned  Barons 
in  the  Exchequer  and  of  the  Lords  Justices  in  the  Scotch  Courts, 
it  is  a  matter  urged  as  a  post/idate  for  all  the  reasoninff  on  one  side 
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and  the  other^  as  determinate  in  Mtglish  and  in  American  law^  that 
the  commercial  disposition  of  a  ship  of  war^  armed  and  equipped^ 
as  matter  of  sale^  is  not  within  the  inhibition  or  the  punishment  of 
their  Foreign  Enlistment  Act^  or  of  our  Neutrality  Law.  We  start, 
then,  with  the  condition  of  the  law,  that,  whatever  else  may  be 
within  the  Neutrality  Act,  its  crime,  its  punishment,  or  its  penalty, 
at  any  rate,  dealing  with  the  ship,  —  although  she  be  fully  armed 
and  ready  to  be  used  as  an  instrument  of  hostility,  so  far  as  her  own 
capacity  or  fitness  for  the  purpose  is  concerned,  the  moment  she 
passes  from  the  port,  —  is  not,  if  she  be  dealt  with  commercially  and 
as  a  subject  of  sale  to  either  belligerent,  affected  by  the  provisions 
of  this  act  at  all.  A  necessary  part  of  this  proposition,  of  course, 
is,  that  it  is  entirely  innocent  for  any  ship-owner  to  ^prepare  a  ship 
of  war,  his  own,  to  arm  it  and  to  send  it  out,  with  the  purpose  of 
carrying  it  into  the  port  of  one  of  the  belligerents,  there  to  sell  it, 
or  to  carry  it  into  any  neutral-  port,  there  to  accomplish  a  sale ; 
and  that  so  long  as  he  is  not  engaged  already  as  a  part  of  the 
belligerent  war,  and  has  not  become  so  engaged  within  the  neutral 
territory,  by  means  of  the  belligerent  outfit  of  the  ship  accomplished 
within  our  territory,  he  violates  no  law  of  nations  and  no  provision 
of  municipal  law  ;  and  all  that  he  risks,  a  risk  against  which  his 
government  will  not  protect  him,  is  the  interception  of  his  vessel 
by  capturing  cruisers  of  the  other  belhgerent,  as  contraband  of 
war„  or  its  exclusion  from  its  port  of  destination,  by  an  effectual 
blockade  of  the  opposite  belligerent. 

It  follows,  too,  necessarily,  that  a  sale  of  a  ship  of  war,  however 
fully  armed  and  equipped,  which  transfers  the  title  to  her  in  a 
neutral  port  or  home  port,  is  w^holly  innocent. 

It  is  of  no  consequence,  in  the  view  of  our  law,  or  under  any^ 
of  its  provisions,  whether  a  ship  of  war,  thus  the  subject  of  sale, 
belonging,  if  you  please,  to  Messrs.  Forbes,  my  clients,  was  sold 
by  them  to  Howland  &  Aspinwall,  and  then  became  owned  by 
them,  or  to  Grinnell,  Mintum,  &  Co.,  and  then  became  owned  by 
them.  Considering  the  vessel  as  a  mere  subject  of  sale,  and  under- 
going only  an  act  of  sale,  nothing  whatever  is  done  in  injury  of 
the  belligerent  right  to  have  our  neutrality  preserved. 

So,  too,  such  a  sale  directly  to  the  belligerent  power,  in  our  port, 
is  perfectly  innocent.  A  belligerent  power,  while  war  is  flagrant, 
just  as  much  as  when  there  is  no  war,  may  purchase  ships,  armed 
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or  not  armed,  of  our  citizens,  in  our  port's,  and  the  transfer  of  title 
is  no  crime,  and  no  violation  of  neutrality.  There  is  just  the  same 
right  to  buy  a  ship,  so  situated,  under  the  law  of  nations,  as  there 
is  to  buy  her  guns  and  her  powder,  or  any  other  war  material  un- 
connected with  the  ship.  The  ship  may  lie  in  our  port  prevented 
from  use  by  the  belligerent  power  that  has  bought  her,  because  he 
is  not  allowed  to  fit  her  out  and  give  her  egress  from  our  neutral 
port,  as  a  port  of  sallying  against  the  other  belligerent ;  but  so  far  as 
the  sale  and  transfer  of  title  goes,  it  is  a  perfectly  innocent  act  on 
the  part  of  the  seller,  and  a  perfectly  innocent  act  on  the  part  of 
the  government  buying  her.  Then,  whenever  anybody  comes  to 
undertake  prohibited  acts  concerning  that  ship,  the  title  of  which 
has  thus  been  changed,  then,  and  only  then,  will  come  the  question 
whether  any  contravention  of  the  provisions  of  our  law  has  been 
accomplished  or  not,  or  has  been  attempted  or  not,  whether  the 
predicament  of  the  guilt  of  persons  or  of  the  ship  has  been  estab- 
lished. 

The  Crime  of  the  Statute  Defined. 

Now,  if  the  Court  please,  that  being  so,  I  come  more  directly 
to  the  consideration  of  what  are  the  essential  and  necessary  ingre- 
dients of  guilt,  either  of  persons  or  of  a  ship,  under  the  existing 
legislation,  to  wit,  the  third  section  of  the  act  of  1818.  Here  is 
a  crime  created  by  the  statute,  and  not  in  existence  except  by  the 
operation  and  within  the  terms  of  the  statute.  It  is  a  crime, 
which,  consummated,  is  punishable.  It  is  a  crime,  which,  attempt- 
ed, and  the  attempt  interrupted  before  completion,  is  punishable. 
It  is-  a  crime,  the  procurement  of  which,  to  be  accomplished  by 
others,  is  punishable.  It  is  a  crime  in  which  knowingly  being 
concerned  in  any  of  the  essential  parts  of  its  consummation,  is 
punishable.  And  when  you  have  said  all  that,  there  is  but  one  crime 
defined  in  this  act,  .  Different  degrees  of  complicity  in  relation  to 
the  crime  are  made  punishable.  It  is  not  necessary  that  the  crime 
should  be  consummated.  It  is  necessary,  in  order  to  involve  in 
guilt,  merely  that  it  should  have'  been  attempted.  It  is  not  neces- 
sary that  the  accused  party  should  have  accomplished  the  crime. 
It  is  sufficient  if  he  procure  it  to  be  perpetrated.  It  is  not  neces- 
sary that  the  party  acting  in  the  crime,  or  in  the  intent,  should 
have  done  personally  the  whole  of  it.     It  is  sufficient  that  he  shall 
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have  intervened  in  it  knowingly,  and  by  effective  act.  And  after 
you  have  said  all  that,  still  tiiere  is  bwb  one  crime.  It  is  the  same 
crime  that  must  be  either  done,  or  attempted,  or  procured,  or 
assisted. 

Now,  what  is  that  crime?  It  is  the  crime  of  fitting  out  and 
arming  a  ship  within  this  port^  with  a  certain  intent  which^  for  the 
present^  I  shall  not  discuss.  But  the  body  of  the  crime  is  the 
fitting  out  and  arming.  The  language  of  the  act  leaves  no  doubt 
that  the  crime  intended  to  be  punished  is  that  thing,  and  that 
nothing  short  of  that  is  a  crime  intended  to  be  punished.  Then 
all  else  that  follows  is  to  include  in  exposure  to  punishment 
persons  who  shall  commit  the  crime.  Of  course  they  must  be 
indicted  for  having  committed  it,  and  the  crime  is  fitting  out  and 
arming.  But  if  the  crime  is  interrupted  before  its  commission, 
then  those  tliat  have  attempted  the  crime  may  be  punished ;  but 
still  the  crime  they  attempted,  and  which  was  interrupted  before 
perpetration,  and  which  is  punishable,  is  the  attempt  to  fit  out  and 
arm.  Nothing  short  of  the  attempt  to  perpetrate  that  which, 
when  perpetrated,  is  the  crime,  is  punishable.  Not  only  is  the 
language  of  the  statute  to  that  effect,  but  the  first  principles  of 
legal  and  moral  reasoning  would  flout  the  idea  of  having  the  crime 
consummated  larger  tlian  the  crime  attempted,  and  yet  both 
included  in  the  same  punishment. 

So  again,  procurement  to  commit  the  crime  is  punishable.  But, 
nevertheless,  it  is  the  same  crime,  and  the  procurement  must  be 
the  procuring  to  fit  out  and  arm. 

Now,  thus  iar,  there  is  no  doubt  that  anybody  who  should  be  in- 
dicted here  for  fitting  out,  without  arming,  or  attempting  to  fit  out 
without  including  aiming,  or  for  procuring  to  be  fitted  out,  with- 
out arming,  cannot  be  convicted  under  this  statute. 

We  come,  now,  to  a  change  of  phrase  in  the  statute  which  is 
supposed  to  change  the  crime,  but  which  I  shall  submit  to  your 
Honor  on  reason,  and,  I  think,  upon  authorities,  cannot  have  that 
effect.  After  these  three  forms  of  criminality,  —  fitting  out  and 
arming,  attempting  to  fit  out  and  arm,  procuring  to  be  fitted 
out  and  armed —  comes  this :  ''  or  shall  knowingly  be  concerned  in 
the  furnishing^  fitting  out^  or  arming  of  any  ship  or  vessel  wUh  intent 
that  such  ship  or  vessel  shall  be  employed  in  the  service  of  any  for- 
eign State^''  ^c. 
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What  does  that  mean  ?  It  means  simply  this,  that  it  is  not  ne- 
cessary to  the  criminality  of  an  individual  that  he  should  have  per- 
formed every  part  of  the  crime,  or  that  he  should  have  been  directly 
included  in  the  action,  the  attempt  at  which  constitutes  crime ;  but 
it  unquestionably  means  that  those  thus  secondarily  to  be  brought 
into  criminality  for  being  concerned  in  the  furnishing,  fitting  out, 
or  arming,  knowingly,  must  be  concerned  in  what  makes  out  the 
crime  ;  that  is,  they  must  knowingly  be  concerned  in  what  makes 
out  the  crime,  although  the  intelligent  concern  therein  is  limited 
to  but  one  step  in  the  chain  of  conduct  which  completed  the  crim- 
inality, or  would  complete  it,  if  it  were  carried  out. 

Now,  if  the  Court  please,  there  was  a  great  deal  of  discussion  in 
the  Alexandra  case,  and  there  was  considerable  discussion  in  the 
case  of  the  United  States  v,  Quincy  (6  Peters^  445)  on  this  ques- 
tion of  the  degree  of  warlike  preparations,  equipment  or  fitting  out 
that  was  necessary,  either  in  perpetration,  or  in  attempt,  or  aiding, 
or  assisting  the  perpetration  or  attempt,  that  was  necessary  to  make 
out  criminality. 

I  apprehend,  if  the  Court  please,  with  great  respect  to  the  very 
learned  discussion  held  in  England  on  this  subject  (and  this  is  the 
point  upon  which  it  is  generally  understood  the  deviation  of  opin- 
ion occurred  which  paralyzed  the  judgment  of  the  Court  of  Excheq- 
uer by  an  equal  array  on  one  side  and  the  other),  that  the  vital 
point  was  overlooked  in  that  discussion,  and  whatever  there  is  in  the 
case  of  the  United  States  v.  Quincy^  that  is  supposed  to  bear  upon 
the  suggestion  that  any  fitment  of  any  kind  in  which  any  one  par- 
ticipated, under  this  more  comprehensive  clause  of  the  statute  is 
criminal,  proceeds  upon  the  same  oversight. 

Now,  this  is  a  fundamental  proposition,  I  will  not  say  merely 
of  law,  but  of  all  sound  reasoning,  respecting  crime,  —  that 
when  the  Statute  includes,  first,  perpetration  of  crime  ;  second, 
attempt  at  crime  ;  third,  procurement ;  and  fourth,  aiding  and  as- 
sisting in  crime,  —  that  the  presumption  is  that  the  crime  which, 
perpetrated,  is  punished,  is  the  same  crime,  the  attempt  at  which, 
the  procurement  of  which,  or  the  aiding  and  assisting  in  which,  is 
punishable.  Because  all  these  special  forms  of  inculpation  and  de- 
grees of  crime  are  secondary,  minor  parts,  and  included  in  the 
body  of  the  crime,  which  forms  the  subject  of  the  enactment.  The 
wisdom  and  the  propriety  of  the  alternative  incliision  within  crimi- 
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nality  and  punishment  of  those  that  co-operate,  although  they  co- 
operate only  in  separate  steps,  proceed  upon  correct  principles, 
but  only  on  one  condition,  and  that  is  that  their  co-operation  in  the 
step  shall  be  a  co-operation  in  what  is  a  Btep  towards  the  whole 
crime.     That,  I  take  it,  cannot  be  gainsaid. 

Now  I  have  shown  your  Honor,  through  the  course  of  legisla- 
tion, by  the  opinions  of  the  officers  of  State,  by  judicial  reasoning, 
and  the  debates  in  Congress,  fresh  in  your  Honor's  recollection, 
that  the  crime  was  that  a  belligerent  should  enter  our  port,  and 
equip,  fit  out  and  arm,  ready  for  hostility,  vessels  here,  to  be  used 
against  the  other  belligerent.  Our  statute  includes  in  its  prohibi- 
tion every  person,  whether  a  citizen  of  the  United  States  or  not. 
It  is  necessary  only  that  the  crime  must  be  perpetrated  within  our 
jurisdiction,  and  it  must  be  wholly  perpetrated  there.  If  its  per- 
petration as  planned  is  only  doing  what  is  not  a  complete  crime, 
but  something  short  of  it,  in  our  territory,  then  it  is  not  punish- 
able as  a  crime.  It  may  be  punishable  as  a  crime  when  interrupted 
at  any  stage.  To  that  I  agree.  But  it  must  be  the  interruption 
of  an  attempt,  that  if  carried  out  would  have  included  a  complete 
crime,  and  a  complete  crime  within  our  territory.  So,  too,  when 
any  individual  is  brought  up  for  furnishing  any  of  the  material 
necessary  for  the  warlike  fitting  out  of  the  ship<  knowingly  furnish- 
ing this  material,  in  order  to  bring  him  within  the  knowingly 
fitting  out  of  a  ship  against  the  prohibition  of  this  statute,  it  must 
be  the  knowingly  aiding  and  fitting  out  of  a  sKp,  which  ship  was 
being  fitted  out  and  armed  contrary  to  our  neutrality. 

Now  the  Chief  Baron  and  the  learned  Barons  who  agreed  with 
him  in  the  case  of  the  Alexandra^  were  disposed  to  think,  that  al- 
though their  act  uses  the  disjunctive  throughout, — not  "fitting  and 
arming,"  as  ours  does,  "  but  equipping,  fitting  out  or  arming,"  all 
through,  —  nevertheless,  the  force  of  the  term  required  a  complete 
preparation  for  war,  just  as  if  it  had  said,  fitted  out  and  armed,  and 
therefore  that  nobody  was  indictable  or  punishable,  unless  there 
was  a  completion  of  the  fitting  out,  which,  in  their  minds,  included 
substantially  a  full  war  vessel.  The  other  Barons  differing  from 
'  the  Chief  Baron,  and  Baron  Bramwell,  were  of  opinion  that  the 
fitting  out  or  arming  implied  a  warlike  fitting  out^  —  that  is  a  fit- 
ting out  with  warlike  motive,  and,  did  not  apply  to  fitting  out  what 
would  be  but  a  peaceful  equipment,  and  in  an  indifferent  sense  in 
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common  for  every  ship,  whether  warlike  or  not,  mch  as  coals  for 
a  voyage  or  stores  for  a  crew  ;  but  that  it  was  not  necessary,  in  order 
to  criminality  under  the  disjunctive  language  of  their  act,  that  the 
fitment  should  have  included  arming,  but  that  at  any  stage  a^^en^ 
pvt  upon  the  ship^  of  a  warlike  purpose^  shown  to  be  done  mthin  the 
intent  of  the  act^  in  the  service  of  one  belligerent  against  the  other, 
exposed  the  .vessel  to  forfeiture.  And  the  case  of  the  United 
States  V.  Qxdncy  was  relied  upon  to  some  extent  to  support  that 
judgment,  although  the  difference  in  our  act  is  fully  noticed. 

I  apprehend  that  between  the  English  act  and  ours,  the  fact  that 
the  criminality  is  disjunctive  in  the  English  act  really  lefl  that 
point  to  be  discussed  upon  the  terms  upon  which  it  was  discussed 
at  Bar,  and  in  the  judicial  opinions,  of  that  learned  Court ;  but 
that  if  there  had  been  the  copulative  *'  and  "  used  in  the  de- 
scription of  the  principal  crime,  there  would  have  been  no  place 
for  this  discussion  whatever,  as  the  manifest  prohibition  would 
have  been  that  which  the  Lord  Chief  Baron,  in  his  charge  to  the 
jury,  was  supposed  to  have  laid  down  as  matter  of  law,  because, 
then,  fitting  out  and  arming  would  have  been  an  essential  to 
the  crime,  without  which  there  coidd  have  been  no  pretence, 
under  the  English  law,  that  an  information  could  have  been  main- 
tained. 

Now  my  view  is  simply  this :  not  that  fitting  out  and  arming 
needs  to  be  consummated  before  criminality  can  exist ;  because  the 
attempt  to  fit  out  and  arm  is  punishable,  and  necessarily  infers 
the  project  of  crime  not  completed ;  but  the  project  of  the  crime 
must  have  included  fitting  out  and  arming  within  the  territory  of 
the  United  States,  and  when  you  indict  a  person  for  an  attempt  to 
do  that,  if  you  limit  the  proof  to  showing  an  attempt  to  fit  out 
without  the  project  having  included  the  arming,  the  case  of  the  guilt 
of  the  statute  is  not  made  out.  So,  also,  when  you  indict  a  person 
for  a  modified,  separate,  limited  co-operation,  it  is  not  necessary 
that  the  act  of  co-operation  should  have  had  connected  with  it 
arming ;  the  outfit  might  be  a  sufficient  support  for  criminal  action 
on  his  part ;  but  it  mtist  be  a  co-operative  aiding  and  abetting  agen- 
cy,  in  the  fitting  out  of  a  vessel,  that  was  to  be  fitted  out  and  armed 
in  a  part  of  the  United  States.  And  it  will  be  found  that  the  case 
of  the  United  States  v.  Quincy  does  not  contravene  that  proposition. 
Let  me  illustrate  it.      The  slave-trade  cases  will  do,  but  let  me  il* 
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lustrate  it  by,  a  proposition  of  law  that  I  think  none  of  us  will  dis- 
pute. We  will  suppose  that  the  crime  of  burglary  is  thus  defined  by 
the  statute, — "forcibly  entering  into  a  dwelling-house  in  the  night 
time,  and  stealing  therefi'om."  Now,  that  includes  forcibly  entering 
the  house  in  the  night  time,  and  stealing ;  and  nobody  can  be  in- 
dicted for  burglary  except  on  the  averment  of  these  two  acts  of 
crime,  —  forcibly  entering  a  house  in  the  night  time,  and  stealing 
therefrom.  The  same  statute,  we  will  suppose,  provides  for  the 
punishment  of  a  man  who  shall  attempt  to  commit  the  burglary 
thus  defined.  And  then  let  the  same  act  go  on  to  define  as  a 
crime,  *'  if  any  person  shall  aid  or  assist^  or  knowingly  be  concerned 
in  aiding  or  assisting^  the  forcible  entry  of  the  house^  or  the  stealing, ^^ 
Now,  if  your  Honor  please,  when  you  come  to  indict  a  person  for 
aiding  or  assisting  either  the  entering  or  the  stealing  (and  you  see 
that  you  may  have  confederates,  one  who  will  assist  in  breaking 
through  the  door,  and  another  who  will  not  aid  or  assist  in  that, 
but  who  will  enter  and  assist  in  the  asportation),  —  when  you 
come  to  indict  a  pei*son  under  the  clause  that  makes  it  criminal 
either  to  aid  or  assist  in  the  breaking  in,  or  in  the  stealing,  you 
must  have  all  the  ingredients  of  the  principal  crime,  in  purpose,  in 
project,  in  attempt  or  in  consummation,  whichever  the  facts  may 
showi  before  you  can  indict  for  participation  in  one  or  the  other 
of  these  two  component  features  of  the  crime.  Let  us  test  that. 
Suppose  that  the  principal  criminal,  who  has  broken  into  the 
dwelling-house  in  the  night  time,  had  .not  any  purpose  of  stealing, 
then  he  is  not  guilty  of  burglary  under  that  definition.  His  object, 
we  will  suppose,  was  to  break  into  the  house  in  the  night  time  and 
carry  off  his  wife  or  child.  Now  there  is  no  burglary  in  that.  If 
he  is  arrested  in  his  attempt,  interrupted  in  the  very  act  of  attempt- 
ing to  break  through  the  door,  can  he  be  indicted  for  an  attempt  to 
commit  burglary,  when  the  government  show  a  forcible  attempt  tQ 
enter,  but  the  project  is  shown  to  be  to  carry  away  his  wife  or 
child,  not  to  steal  ?  So  any  one  who  aids  or  assists  in  breaking 
into  a  house,  where  that  is  the  purpose,  cannot  be  convicted'under 
the  allegation  that  he  aided  and  assisted  in  breaking  into  the  house 
on  the  ground  that  the  statute  makes  it  criminal,  either  to  assist  in 
the  breaking  in  or  in  the  stealing.  No  ;  at  whatever  stage  of  the 
crime  the  prosecution  intervenes,  it  must  show  that  the  crime^  if 
not  perpetrated,  was  attempted ;  and  it  must  show,  in  the  inculi)a* 
VOL.  n.  5 
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tion  of  any  person  for  a  share  in  either  or  any  of  the  steps  towards 
completion,  that  it  was  a  step  in  a  complete  crime. 

My  proposition  therefore  is,  if  the  Court  please,  that  under  this 
alternative  section  of  the  statute,  although  a  party  may  be  criminal, 
who  has  either  taken  part  in  furnishing,  fitting  out  or  arming,  and 
not  in  either  of  the  other  of  these  alternatives,  yet  it  must  be  a 
participation  in  furnishing,  fitting  out  or  arming  of  a  vessel  which 
was  to  be  fitted  out  and  armed  within  our  ports. 

So  much  then  for  the  proposition  that  there  is  no  case  of  crime 
which  does  not  embrace  in  its  scope,  in  the  project  of  the  crime, 
however  early  it  may  be  interrupted,  and  however  limited  the  par- 
ticipation of  the  criminal  in  it,  the  purpose  of  fitting  out  and  arming 
in  the  United  States. 

I  now  ask  your  attention  to  two  cases  very  well  worth  con- 
sideration. The  United  States  v.  Milh  (7  Peters^  page  138),  and 
the  United  States  v.  Kelly^  tried  in  the  Massachusetts  District 
in  1863  (25  Law  Reporter^  637).  The  first  is  to  this  general 
principle  that  I  have  laid  down,  that  an  indictment  for  a 
secondary  participation  in  a  misdemeanor  must  contain  a  suffi- 
cient averment  that  the  principal  crime  was  perpetrated ;  it  being 
a  case  where  the  completion  of  the  crime  was  necessary  to  the 
statutory  guilt,  and  where  the  attempt  merely  was  not  sufficient. 
This  was  an  indictment  under  the  24th  section  of  the  act  of  3d 
*  March,  1825,  relating  to  the  Post  Office  Department ;  and  it  was 
for  advising,  assisting,  and. procuring  the  mail-carrier . to  rob  the 
mail.  There  was  a  provision  making  it  criminal  for  the  mail-carrier 
to  rob  the  mail,  and  then  a  provision  making  it  criminal  for  any- 
body in  the  employment  of  the  Post  Office  Department  to  advise, 
assist,  or  procure.  The  Court  say :  "  The  ofience  is  a  misdemeanor, 
and  the  doctrines  of  principal  and  accessory  do  not  apply.'' 

That  disposed  of  the  proposition  of  counsel  for  the  prisoner,  that 
there  must  be  first  a  satisfaction  of  the  law  against  the  principal. 

The  Court  proceed :  "  This  offence,  however,  charged  against 
the  defendant,  is  secondary  in  its  character  ;  and  there  can  be  no 
doubt  that  it  must  sufficiently  appear  upon  the  indictment  that  the 
offence  alleged  against  the  chief  actor  had  been  committed." 

Whenever  such  indictment  follows  an  enactment  which  makes 
criminality  secondary  to  the  principal  crime,  although  the  doctrine 
of  misdemeanor,  which  makes  all  principals,  applies,  and  thus  the 
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technical  discrimination  cannot  be  urged,  yet,  when  they  indict  for 
assisting  or  acting  in  this  secondary  relation,  the  indictment  must 
show  sufficiently  that  the  principal  act  has  been  committed. 

The  fact  that  it  is  made  a  crime,  not  only  to  perpetrate  the 
principal  act,  but  to  attempt  the  principal  act,  does  not  alter  it. 
The  attempt  must  be  at  the  act^  and  not  at  anything  short  of  the  act. 
The  aiding,  advising  or  procuring,  or  knowingly  being  concerned 
in  some  part  of  the  act  which  is  the  secondary  part  of  the  criminal- 
ity of  the  section  now  before  the  Court,  cannot  be  punished  except 
on  an  indictment  which  avers  that  the  principal  act  was  completed ; 
or,  if  the  attempt  be  punishable,  that  the  principal  act  was  at- 
tempted. 

In  an  indictment  against  anybody  that  should  have  furnished  an 
outfit  to  this  ship,  the  Meteor,  in  coals,  in  provisions,  in  arms  or 
what  not,  there  would  need  to  be  a  sufficient  showing,  as  the  Court 
say,  on  the  face  of  the  indictment,  that  the  principal  crime  of  the 
statute,  which  is  fitting  out  and  arming,  had  been  consummated  or 
at  least  projected,  and  each  was  to  be  punished  for  his  minor  and 
limited  participation  in  one  or  the  other  branches  of  the  contem- 
plated crime ;  or,  as  the  attempt  is  punishable,  to  show  that  the 
whole  crime  of  fitting  out  and  arming  was  attempted,  planned, 
entered  upon,  and  that  he  had  his  minor  participation,  in  any  form 
or  degree,  in  what,  completed,  included  fitting  out  and  arming. 

I  quote  next  from  the  case  of  the  United  States  v.  Kelly  (25 
Law  Reporter^  page  637),  before  Judge  Sprague,  than  whom 
there  never  was  a  more  acute  or  able  judge  :  — 

'*  A^  indictment  for  aiding  in  fitting  out  a  vessel  for  the  slave-trade^  under 
the  act  of  1818,  chap.  91,  sec.  3,  must  contain  an  allegation  that  the  vessel  was 
fitted  out  for  that  trade  by  some  person  other  than  the  defendant,  and  that  that 
person  had  the  intent  to  employ  her  in  that  trade,  and  that  the  defendant  did 
aid  and  abet  such  person  in  so  fitting  out.  It.  must  also  aver  that  the  fitting 
out  was  done  at  a  port  within  the  United  States.  It  is  not  sufiicient  to  allege 
that  the  defendant  had  the  intent,  or  that  the  aiding  by  the  defendant  was  at 
a  port  of  the  United  States.*' 

There,  as  here,  the  comprehensive  and  searching  character  of 
the  enactment,  aimed  at  suppressing  the  evil,  includes  in  the 
punishment  all  those  who  perform  a  secondary  part  towards  the 
crime,  but  it  must  be  a  secondary  part  toward,  and  in,  a  full  and 
complete  crime,  and  not  a  secondary  part  which  is  limited  to  the 
secondary  part  as  the  only  offi^nce  committed  or  planned. 
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If  I  join  in  and  aid  or  help  to  the  full  crime,  I  am  to  be  pnnished, 
however  little  I  do  towards  it ;  but  if  no  fall  crime  is  planned  by 
anybody,  then  no  matter  how  much  I  do,  althongh  three  times  as* 
much  as  in  the  other  supposed  case,  I  am  not  guilty  secondarily, 
when  there  has  been  no  primary  guilt. 

To  put  this  more  distinctly,  the  criminality  of  this  statute  is  the 
fitting  out  and  arming  of  a  ship  within  the  limits  of  the  United 
States.  The  lesser  degrees  of  criminality  are  all  degrees  or  steps 
in  the  complete  and  full  crime,  either  consummated  or  attempted, 
and  no  steps  or  degrees  connected  with  anything  short  of  the  (iill 
crime,  in  commission  or  in  attempt,  is  made  criminal  by  this 
statute. 

f 

What  Intent  Criminal  under  the  Statute. 

The  next  question   is,  intent.     For   there  is  a  harmless  fitting 
.  out ;  arming  to  the  teeth  is  harmless,  unless  the  intent  of  the  stat- 
ute accompanies  the  act. 

I  have  shown  that  if  the  sole  intent  is  a  sale^  either  at  home  or 
abroad,  there  is  no  criminality,  upon  express  authority,  although 
every  act  up  to  the  completion  of  the  ship  as  a  hostile  instrument, 
ready  to  take  and  keep  the  sea,  without  further  equipment,  may 
be  fully  made  out.  Now  doing  what  is  here  in  the  act  exposed  to 
punishment,  is  not  so  exposed,  unless  it  be  done  with  this  intent, 
which  I  shall  read.  '^  With  inteivt  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  any  foreign  prince  or  state,  colony^ 
district  or  people.''^  That  is  the  first  part  of  the  criminality  of 
intent.  If  this  outfit  and  arming  had  been  with  the  intent  of  our 
own  citizens,  the  private  owners,  to  cruise  and  commit  hostilities, 
it  is  not  prohibited  by  this  act,  —  not  in  the  least.  It  may  be 
piracy  ;  it  would  be  piracy,  in  the  absence  of  any  other  qualifica- 
tion. The  proposition  is,  that  the  first  ingredient  of  intent  is, 
that  the  vessel  shall  be  employed  in  the  service  of  a  foreign  prince, 
state,  colony,  district,  or  people.  The  side  to  he  espoused  is  an 
essential  in  the  intent;  and  all  that  is  prohibited  here  in  act 
is  wholly  innocent,  under  the  statute,  unless  it  be  done  with  the 
intent  that  the  vessel  shall  go  into  the  service  of  a  foreign  state. 
That  is  the  meaning  of  it. 

I  say  that  this  is  essential  in  two  aspects.     In  the  first  place,  if 
the  outfit  or  arming  of  the  vessel  is  with  the  intent  that  the  person 
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who  fits  it  out  (one  of  our  own  citizens)  should  take  advantage  of 
the  disturbed  state  of  the  seas,  of  the  existence  of  war,  and  should 
go  out  to  cruise  and  commit  hostilities  on  his  own  account,  he  is 
not  prohibited  by  this  statute.  He  would  be  a  pirate.  And  that 
is  the  meaning  of  the  saving  clause  at  the  end  of  it  —  That 
^^  nothing  in  this  statute  shall  be  construed  as  doing  away  with  the 
provisions  against  piracy.''  Otherwise,  it  might  be  said  this  takes 
the  place  of  piracy,  and  you  are  not  included  within  the  terms  of 
this,  and  so  are  not  punishable  at  all.  But,  secondly,  the  import 
of  this  phrase  is,  that  the  ship  is  to  be  employed  in  the  public 
service  as  a  pvhlic  ship  of  a  foreign  state. 

Now  all  the  language  of  the  act  t  of  1797,  about  privateering ' 
with  a  private  ship  or  vessel  of  war,  is  omitted  in  this  act,  and 
after  the  most  thorough  and  searching  debate  of  what  Congress 
would  do  and  would  not,  —  what  it  would  retain  or  would  reject, 
—  the  intent  required  here  to  make  the  act  criminal  is,  that  the 
vessel  should  be  employed  in  the  service  of  the  foreign  nationality. 
It  is  not  a  violation,  then,  of  this  statute,  that  there  is  an  intent  that 
the  cruise  should  be  on  account  of  the  owners,  — nor  even  if  the 
adventure  is  to  be  for  him  as  a  privateer,  under  the  license  of  a 
letter  of  marque. 

The  next  ingredient  of  intent  is,  that  the  vessel  shall  thus  be  an 

instrumient  of  one  of  the  belligerents  in  its  public  capacity,  against 

the  other,  in  actual  hostilities.     It  is  taking  part  in  the  tvar  then 

going  qn^  in  the  service  of  the  one  belligerent  against  the  other ^  that 

our  country  prohibits  to  its  citizens.     It  is  our  neutrality  that  we 

preserve,  —  our  neutrality  in  a  pending  war^  we  being  at  peace ; 

and  that  neutrality  is  measured  and  limited  to  the  fitting  out  and 

arming  of  a  vessel  for  the  service  of  one  belligerent  —  in  what? 

"  In  cruising  and  committing  hostilities  against  the  other."     JSTow 

the  English  Act  is  a  prohibition  against  furnishing  vessels  for  the 

use  of  one  belligerent  against  the  other,  more  extensive  than  this 

act  of  ours,  and  of  course  nothing  can  be  sounder  as  an  argument 

that  the  difference  is  substantial  than  the  &ct  that  our  act  was 

added  to,  upon  inspection,  in  a  point  wherein  it  was  wanting  in  the 

judgment  of  the  British  legislature ;  especially  if  it  can  be  shown 

that  the  deficiency  in  our  act,  to  come  up  to  what  they  consider 

suitable  in  legislation,  was  a  deliberate  limitation  of  the  remedy  we 

sought  by  our  legislation.     The  British  Act  contains  a  prohibition 
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against  the  furnishing  of  a  vessel,  to  be  used  by  one  belligerent  as 
a  transport  or  store  ship^  and  then  goes  on  with  the  alternative, 
"  or  to  cruise  or  commit  hostilities  against  the  other  power."  Our 
act  has  no  provision  which  makes  it  wrong  to  fit  out  or  furnish  to 
one  belh'gerent  a  transport  or  store  ship,  to  be  used  in  the  pending 
war,  and  as  a  fact  open  to  the  knowledge  of  us  all,  we  know  that 
we  furnished  store  ships  and  transports  without  measure  and  with- 
out question  in  the  late  Crimean  War,  both  to  England  and  France, 
to  be  used  in  that  war,  in  the  actual  transportation  of  troops  of 
war,  and  Russia,  a  nation  with  whom  w^e  were  at  peace,  had  no 
ground  of  complaint ;  and,  stringent  as  was  the  action  of  our  gov- 
ernment to  prevent  a  violation  of  the  Neutrality  Act,  either  in  the 
enlistment  of  men,  which  led  to  the  dismissal  of  Mr.  Crampton,  or 
in  the  fitting  out  of  ships,  which  led  to  the  emptying  of  the  Maury, 
a  vessel  going  to  China,  under  the  supposition  that  she  was  going 
to  be  an  armed  ship  against  one  of  the  parties,  —  yet  this  furnish- 
ing of  transports  and  store  ships  was  never  dreamt  to  be  against 
the  provisions  of  the  statutes,  or  to  be  a  just  subject  of  complaint 
on  the  part  of  the  government  of  Russia,  with  which  we  were  not 
only  at  peace,  but  on  strictest  terms  of  amity. 

Therefore  we  have  the  forbidden  intent  limited  to  the  employ- 
ment of  a  ship,  by  one  foreign  state  in  a  condition  of  actual  hostility, 
to  cruise  or  to  commit  hostilities  against  the  other  nation,  and  any 
indictment  which  should  fail  to  show  that  the  intent,  which  accom- 
panied the  act  which  this  statute  prohibits,  included  both  th^se  ele- 
ments of  public  employment,  by  one  belligerent  against  the  other, 
as  a  cruiser  of  war,  or  to  commit  hostilities,  would  be  defective. 

Forfeiture  of  Vessel  can   only  Follow  upon    Conviction 

OR  Proof  of  Personal  Guilt, 

Now,  if  the  Court  please,  that  is  the  measure  of  criminality 
without  which  no  indictment  can  be  sustained  against  anybody ; 
and  my  next  proposition  is  this,  —  that  the  forfeiture  of  the  ship 
follotvs  as  a  consequence  of  the  completion  of  a  crime.  It  is  impos- 
sible upon  this  statute^  that  no  offe7ice^  indictable  and  punishable 
personally^  sJiovid  have  been  committed^  and  yet  the  ship  be  forfeit-- 
ed.  That  will  not  be  disputed,  I  suppose.  If  nobody  has  commit- 
ed  a  crime  which  can  be  punished  under  this  section,  then  this 


THE  CASE  OF  THE  STEAMSHIP  METEOB.  55 

ship  is  not  forfeited.  For  your  Honor  will  notice  that  there  is  no 
new  statement  of  guilt  of  the  ship,  whatever,  but  after  the  guilt  of 
the  persons,  which  exposes  them  to  fine  and  imprisonment,  is  de- 
scribed, then  it  is  provided,  "  and  every  such  ship  or  vessel  shall  be 
forfeited."  Now  that,  I  suppose,  is  very  clear.  Then  it  follows 
that  either  the  proposition  that  I  have  had  the  honor  to  make  to  the 
Court,  before  the  District  Attorney  went  into  his  proofs,  to  wit, 
that  before  proceeding  to  forfeit  a  ship  there  must  be  an  ascertained 
conviction  of  somebody  for  the  commission  of  the  crime,  —  and 
that  proposition  I  still  adhere  to  before  your  Honor  and  shall  ipsist 
upon  it  distinctly,  —  either  that  must  be  true,  or  at  the  trial  of  the 
ship  for  forfeiture  there  must  he  evidence  to  justify  the  conviction  of 
some  person  of  the  crime.  For  the  forfeiture  of  the  ship  follows  only 
the  guilt  of  the  person  ;  and  it  cannot  follow  as  a  judicial  conse- 
quence of  what  has  appeared  upon  any  trials  unless  the  guilt  of  that 
person  shall  have  been  proved^  by  the  production  of  the  evidence  of 
conviction  after  his  trial  under  the  laws  of  the  land,  before  a  jury, 
or  by  the  production  of  evidence  here  before  your  Honor,  which 
produces  his  conviction,  in  the  judgment  of  this  Court,  of  the  per- 
sonal crime.  For  no  vessel  is  composed  to  forfeiture  except  upon  per- 
gonal guilty  up  to  the  measure  of  conviction  of  this  statute. 

That  being  so,  what  person  is  it  whose  conviction  (or  the  evi- 
dence against  whom  securing  his  conviction)  exposes  the  ship 
to  forfeiture  ^  Why,  manifestly,  it  must  be  some  person  whose 
action  concerning  the  ship  is  to  be  imputed  as  the  action  of  the 
owners  of  the  ship.  Either  it  must  be  the  act  of  the  owners,  or,  if 
it  be  the  act  of  any  other  persons  than  the  owners,  it  must  be  the 
act  of  a  person  who,  from  his  relations  to  the  ship,  under  the  trust 
or  employment  of  the  owners,  imputes  to  the  owners  his  acts  as 
theirs,  and  forfeits  their  ship  by  and  from  his  acts. 

Now,  I  understood  my  learned  friend,  somewhat  indefinitely  to 
be  sure,  to  have  thrown  out  an  intimation  in  his  opening,  that  if  any- 
body shall  have  been  proved  to  have  committed  a  crime  in  reference 
to  the  ship,  within  this  statute,  then  the  ship  is  forfeited,  whether 
he  had  any  connection  with,  or  represented  the  owners  at  all. 
That  is  to  say,  if  somebody,  on  the  part  of  Chile,, can  be  shown  to 
have  attempted  to  fit  out  this  ship  and  arm  it,  within  the  meaning 
of  this  act,  that  their  ship  would  have  to  be  forfeited,  although  the 
owners,  and  anybody  representing  them,  were  not  parties  to,  nor 
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had  consenting  knowledge  of,  any  of  the  acts  that  were  done  by  snch 
agent  of  Chile.  I  do  not  think  your  Honor  will  so  construe  the 
law.  The  only  meaning  of  the  statute  is,  that  when  any  person  is 
concerned,  up  to  the  measure  of  guilt  required  for  his  conviction 
and  punishment,  he  shall  be  punished  by  fine  and  imprisonment ; 
and  then,  when  the  forfeiture  of  the  ship  follows,  the  necessary  con- 
struction of  the  statute  is,  that  another  man's  ship  is  not  forfeited, 
unless  this  other  man  be  embraced,  by  his  own  conduct,  within  the 
guilt  of  the  statute,  and  then  it  is  forfeited  by  his  own  criminality  ; 
or  unless  he  and  his  ship  are  so  connected  in  agency,  representa- 
tion or  employment  of  trust,  with  the  party  whose  guilt  is  claimed 
as  the  foundation  of  the  forfeiture  of  the  ship,  as  to  impute  to  him, 
as  I  have  said,  the  acts  of  the  guilty  party  as  being  the  acts  of  him, 
the  owner. 

Now,  I  agree  that  this  point  can  never  become  a  very  practical 
question,  if  the  construction  of  the  law  for  which  I  contend,  and 
which  I  suppose  must  be  accepted  by  the  Court,  as  the  degree  of 
dealing  with  the  ship  that  is  necessary  for  the  inculpation  of 
anybody,  is  really  required  by  the  statute,  before  criminality  can 
be  alleged. 

It  is  difficult  to  conceive  of  any  ship  being  so  fitted  out  or  armed, 
or  fitted  out  and  armed,  as  to  be  made  a  war  ship  out  of  something 
else,  by  equipment,  by  preparation,  by  fiimishing,  or  by  arming, 
without  the  owners  being  parties  to  it,  if  not  actually,  yet  construc- 
tively, in  this  dealing  with  their  ship  which  had  changed  her  from 
a  condition  of  peace  into  that  of  war.  If,  however,  a  vessel  should 
be  seized  by  force,  by  designing  men,  away  from  the  owners,  and 
then  fitted  out  and  armed,  I  submit  to  your  Honor  that,  not  under 
this  statute,  nor  under  any  administration  of  law  that  recognizes 
justice  as  the  basis,  could  the  ship  of  an  innocent  sufierer  be  forfeit- 
ed, who  had  it  taken  firom  him  by  trespass  or  a  piracy.  But  that 
is  out  of  the  range  of  supposition  in  this  case.  The  Meteor  lies 
here,  in  the  possession  of  the  owners ;  the  Messrs.  Forbes  control 
her  by  their  consignee,  Mr.  Cary ;  and  it  is  difficult  to  imagine 
any  state  of  things  wherein  a  ship,  so  lying,  shall  be  entered  upon 
by  Mr.  Mackenna,  or  Dr.  Rogers,  or  McNichols,  or  Captain  Nich- 
ols, or  Mr.  Conkling,  or  Byron,  and  turned  into  a  ship  of  war, 
with  equipment  and  arms,  or  operated  upon  for  that  purpose  and 
in  that  direction,  without  the  owners  having  some  actual  or  imput- 
ed responsibility  for  it,  upon  correct  principles. 
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But  all  this  serves  td  show  that  the  vessel  can  never  become  impli- 
cated except  by  something  actual  that  is  done  to  and  with  her  in  the 
process  of  preparing  her  for  the  service  of  a  belligerent^  to  be  used 
against  another  belligerent. 

My  jiext  proposition,  if  the  Court  please,  is  this :  The  forfeiture 
or  conviction  of  a  ship,  under  the  third  section  of  this  statute,  can 
never  take  place,  except  as  part  of  a  criminal  sentence,  pronounced 
as  a  consequence,  or  penalty,  or  punishment  of  a  criminal  convic- 
tion by  tlie  Court  convicting.  It  must  be  a  part  of  the'  criminal 
sentence^  on  conviction^  on  a  criminal  trial.  It  is  imputed  as  a  con- 
sequence of  personal  guilty  is  a  forfeiture^  or  penalty^  or  punishment 
for  that  guilty  cumulative  upon  imprisonment  and  fine^  or  imprison- 
menty  or  fincy  as  the  case  mag  be ;  and  there  is  no  section  of  this 
statute  which  gives  an  admiralty  proceeding  or  a  common-law 
proceeding,  in  remy  for  confiscation,  either  in  terms  or  by  ipiplica- 
tion ;  nor  is  there  any  general  statute  of  the  United  States,  under 
which,  from  the  mere  fact  of  the  vessel  being  declared  forfeited  for 
personal  guilt  of  criminals,  there  is  a  separate  action  in  remy  to  en- 
force the  forfeiture. 

That  there  is  nothing  in  the  act  will  be  admitted ;  nothing  what- 
ever. It  follows  only  as  a  consequence  of  crime,  in  a  clause  of 
the  statute  which  is  occupied  wholly  with  personal  crime,  makes 
no  constructive  forfeiture,  and  in  an  act  that  is  entitled  simply, 
"  An  Act  in  addition  to  an  Act  for  the  punishment  of  crimes 
against  the  United  States." 

Now  that  every  criminal  is  to  be  tried  by  the  common  law,  and 
that  his  sentence  is  to.  proceed  as  a  consequence  of  conviction  on 
such  trial,  upon  indictment,  is  not  disputed  ;  and  I  am  at  a  loss  to 
see  how  the  Messrs.  Forbes  can  be  exposed  to  the  forfeiture  of 
their  vessel,  as  a  consequence  of  their  crime  under  this  statute,  un- 
less it  is  as  a  consequence  of  their  crime  whereof  they  shall  be  con- 
victed, and  as  a  part  of  the  punishment  for  that  crime. 

The  English  Act  under  which  the  proceedings  in  the  Exchequer 
Court  were  taken,  is  careful  to  provide  a  particular  remedy.  The 
seventh  section,  which  is  equivalent  to  our  third  section,  provides 
for  personal  guilt  and  personal  punishment,  by  means  of  imprison- 
ment, and  then  proceeds  in  the  same  words  as  ours  does,  '^  Every 
such  ship  or  vessel,"  &c.  "  shall  be  forfeited."  There  our  act 
stops.     The  English  act  proceeds :  — 
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*^  And  it  shall  be  lawful  for  any  officer  of  his  Maje8tjr*8  customs  or  excise  or 
any  officer  of  his  Majesty's  navy,  who  is  by  law  empowered  to  make  seizures, 
for  any  forfeiture  incurred  under  any  of  the  laws  of  customs  or  excise,  or  tlie 
laws  of  trade  and  navigation,  to  seize  such  ships  and  vessels  aforesaid,  and  in 
such  places  and  in  such  manner  in  which  the  officers  of  his  Majesty's  customs 
or  excise  and  the  officers  of  his  Majesty's  navy  are  empowered  respectively  to 
make  seizures  under  the  laws  of  customs  and  excise,  or  under  the  laws  of  trade 
and  navigation ;  and  that  every  such  ship  and  vessel,  with  the  tackle,  apparel  and 
furniture,  together  with  all  the  materials,  arms,  ammunition  and  stores  which 
may  belong  to  or  be  on  board  of  such  ship  or  vessel,  may  be  prosecuted  and 
condemned  in  the  like  manner  and  in  such  courts,  as  ships  or  vessels  may  be 
prosecuted  and  condemned  for  any  breach  of  the  laws  made  for  the  protection 
of  the  revenues  of  customs  and  excise,  or  of  the  laws  of  trade  and  navigation." 

It  would  have  been  entirely  competent  for  Congress  to  have  pro- 
vided a  jurisdiction,  and  for  a  trial,  which  should  have  made  this 
a  proceeding  in  rem  against  the  ship,  according  to  the  principles  of 
common  law,  with  a  jury,  before  your  Honor,  or,  on  principles  of 
Admiralty  jurisdiction,  dispensing  with  a  jury.  They  have  said 
nothing  but  that,  when  personal  giiilt  exists,  punishment  shall 
follow,  and  with  that  shall  follow  the  forfeiture  of  the  vessel. 

Now  I  need  not  say  that  a  sentence  of  forfeiture  pronounced  by 
a  criminal  court  is  just  as  effective  and  just  as  consistent  with 
principle  as  if  it  follows  as  a  part  of  a  proceeding  in  rem.  The 
apparatus  of  the  Uw  is  adequate.  The  President  is  expressly 
empowered  to  seize  a  vessel  when  it  is  under  suspicion,  to  await 
the  penalties  of  the  law,  and  it  remains  under  seizure,  to  await 
the  condemnation  of  the  Court;  and  then  the  personal  rights  of 
the  owners  are  protected,  and  the  ship  is  lost  only  as  a  consequence 
of  the  crime  proved  under  the  statute. 

Now  how  is  the  crime  of  a  statute  proved  ?  What  does  the  law 
mean  by  proving  the  crime  of  a  statute?  It  means  the  prov- 
ing it  under  the  presentation  of  the  grand  jury,  by  a  petit  jury. 
There  is  no  other  mode  of  proving  the  crime,  under  our  law  and 
our  constitution,  than  that.  This  crime  is  wholly  personal;  not 
like  the  forfeiture  of  a  ship  for  containing  goods  that  are  smuggled, 
or  anything  of  that  kind.  It  is  personal  guilt  in  the  act  which  uses 
the  ship  that  carries  the  forfeiture  of  the  vessel. 

Now,  I  believe,  if  the  Court  please,  I  have  laid  down  the 
general  propositions  of  law  for  the  construction  of  this  statute,  to 
which  I  shall  have  occasion  to  recur  in  the  discussion  of  &cts 
before  your  Honor. 
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The  Bello  Corrunes,  6  Wheaton,  152 ;  Gelston  vs.  Hoyt, 
3  Wheaton,  246.  Restatement  of  Legal  Proposition 
relied  on. 

I  have  now  substantially  presented  to  your  Honor  the  leading 
comments  upon  the  law,  as  found  in  the  statutes,  or  in  the  adjudica- 
tions of  the  Courts,  which  seemed  to  me  pertinent  to  the  general 
subject  of  the  enforcement  of  the  Neutrality  Act,  without  touch- 
ing upon  the  particular  facts  of  this  case  or  the  pleadings. 

There  are  but  one  or  two  other  suggestions  which  I  wish  to 
make ;  and,  first,  to  call  the  attention  of  the  Court,  and  of  my 
learned  opponent,  to  the  case  of  The  Bello  Corrunes,  in  6  Wheaton^ 
152,  as  bearing  upon  the  proposition  that  the  forfeiture  of  a  vessel 
for  the  violation  of  an  act  can  never  be  claimed  by  showing  acts 
that  would  bring  it  within  the  condition  of  forfeiture,  proceeding 
from  persons  so  unconnected  with  the  ship,  or  its  authorized  control, 
as  not  fairly,  upon  recognized  principles  of  responsibility,  to  have 
their  acts  imputed  to  the  owners  as  theirs.  The  proposition  is: 
"  In  the  case  of  such  an  illegal  capture,  the  property  of  the  lawful 
owners  cannot  be  forfeited  for  a  violation  of  the  revenue  laws  of 
this  country,  by  the  captors,  or  by  persons  who  have  rescued  the 
property  from  their  possession."  In  other  words,  there  must  be 
privity  between  the  owners  and  the  persons  whose  acts  are  claimed 
to  have  subjected  the  vessel  to  forfeiture. 

And  the  proposition  which  I  had  the  honor  to  present  and  to 
insist  upon,  that  under  this  act  of  Congress  the  forfeiture  follows 
as  a  part  of  the  punishment  of  crime,  and  can  be  enforced  only  in 
a  sentence  on  personal  conviction  of  the  criminals,  who,  to  carry 
the  ship,  must  be  the  owners,  or  persons  for  whom  the  owners  are 
responsible.  1  refer  to  the  case  of  Gelston  v.  Hoyt  (3  Wheaton^ 
246),  where  the  point  is  taken  by  the  counsel  there  arguing  the 
case,  though  it  needed  not  to  be  passed  upon  by  the  Court,  and 
was  not.  The  very  eminent  counsel  who  argued  this  case,  Messrsi 
Ogden  Hoffman  and  David  B.  Ogden,  at  page  296  take  this 
point :  '*  By  every  just  rule  of  construction,  the  proceeding  by 
indictment  against  the  offender,  and  his  conviction,  must  precede 
a  suit  in  rem  and  the  forfeiture  of  the  vessel.  The  phraseology  of 
the  act  is  different  from  all  the  other  statutes  authorizino^  seizure 
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« 

and  creating  forfeiture.  By  those  statutes  the  revenue  officers 
have  power  to  seize  and  proceed  in  rem  against  the  thing  seized, 
as  forfeited,  independent  of  any  criminal  proceeding  against  the 
offending  individual.  By  this  act  the  forfeiture  of  the  thing  is 
made  to  depend  upon  the  conviction  of  the  person,  and  the  Presi- 
dent alone  has  power  to  seize,  and  that  only  as  a  precautionary 
measure,  and  to  prevent  an  intended  violation  of  the  laws." 

I  do  not  find  that  that  point  was  passed  upon  by  the  Court,  as 
it  certainly  was  not  necessary  to  the  disposition  of  the  case,  which 
was  wholly  in  favor  of  the  parties  for  w*hom  this  argument  was 
made.  But  given  by  such  eminent  counsel,  and  in  the  absence  of 
anything  to  the  contrary  from  the  Court,  I  think  the  criticism  I 
have  made  upon  the  statute  is  well  supported. 

Now,  if  the  Court  please,  I  have  established,  if  my  argument 
is  well  taken,  that  to  the  completion  of  this  crime,  in  whatever 
grade  of  connection  with  it  criminality  was  imputed,  there  must 
enter  the  project,  or  attempt,  or  purpose,  however  interrupted,  to 
have,  if  there  had  been  no  interruption,  equipped  or  fitted  out  and 
armed  the  vessel.  That  it  was  necessary  that  the  fitting  out  and 
arming,  or  (I  may  take  it  in  the  alternative,  if  I  am  not  right  in 
requiring  the  union  of  the  two  to  the  complete  act),  the  fitting 
out  or  arming,  should  be  with  the  intent  that  the  vessel  should  be 
employed  in  the  service  of  a  foreign  state  or  people,  or  district,  or 
whatever  is  thus  indicated  by  the  law,  in  that  service,  —  to  wit,  of 
one  belligerent  power  against  the  other  belligerent  power.  And 
now  I  ask  your  Honor's  attention  to  the  libel  in  this  case. 

The    Libel    against    the    Meteor    examined    and    found 

WHOLLY  Defective. 

There  are  four  counts,  —  the  second,  third,  fourth,  and  fifth 
articulations  of  this  libel,  —  the  first  articulation,  so  numbered^  and 
the  sixth,  so  numbered,  being  really  no  counts,  but  the  one  intro- 
ductory and  the  other  applicatory  of  the  counts  ;  and  so  the  sixth 
articulation  of  the  libel  distinctly  recognizes,  "  That  all  and  singu- 
lar the  matters  hereinbefore,  secondly,  thirdly,  fourthly,  and  fifthly 
articulated,  are  all  and  each  of  them  contrary  to  the  8d  section  of 
the  Act  of  Congress  approved  April  20,  1818." 
•    Now,  of  these  counts,  the  first  (second  articulation)  is  the  only 
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one  which  alleges  that  the  vessel  had  befen  fitted  out  and  armed 
vrith  the  alleged  intent  set  forth  in  that  count,  and  which  I  shall 
comment  on.  But  I  understood  the  learned  District  Attorney,  be- 
fore the  commencement  of  the  summing  up,  that  the  government 
felt  obliged,  under  the  evidence,  to  abandon  that  count.  And  cer- 
tainly there  is  no  evidence  that  this  vessel  was  fitted  out  and  armed. 
The  talk  about  twelve  rifles  put  in  the  rack,  and  some  cases  of 
round  shot  that  had  by  accident  been  left  on  board,  of  course  did 
not  come  up  to  any  notion  of  arming  a  ship.  That  count,  there- 
fore, upon  that  proposition,  to  wit,  that  there  is  no  proof  that 
comes  up  to  a  fitting  out  and  arming,  is  necessarily  abandoned  by 
the  government,  and  no  further  criticism  upon  that  count  is  neces- 
sary, except  to  draw  a  distinction  between  its  allegation  of  intent 
and  the  allegation  of  intent  found  in  the  other  counts.  This  count 
proceeds,  afler  the  allegation  that  the  vessel  was  ^'  fitted  out  and 
armed  by  certain  persons  to  the  said  attorney  unknown,"  — 
**  with  intent  that  such  steamship  or  vessel  should  be  employed  in 
the  service  of  the  agents  of  the  government  of  Chile  to  commit 
hostilities  against  the  subjects,  citizens,  and  property  of  the  afore- 
said government  of  Spain." 

Clearly  that  allegation  of  intent  is  wholly  inadequate.  The 
allegation  of  the  statute  must  be,  "  With  intent  that  such  ship  or 
vessel  should  be  employed  in  the  service  of  any  foreign  prince^  or 
state^  or  of  any  colony^  or  district^  or  people.  This  allegation  is  not 
that  she  is  to  be  employed  in  the  service  of  the  government  or 
Republic  of  Chile,  but  in  the  service  of  the  argents  of  the  govern- 
ment of  Chile.  If  Mackenna  or  Dr.  Rogers,  or  any  other  per- 
sons having  assumed  to  represent  or  really  representing  the  gov- 
ernment of  Chile,  undertook  to  fit  out  here  a  vessel  to  be  used  by 
them,  as  private  persons,  why,  that  would  not  be  within  the  act. 
That  would  be  simply  piracy,  as  if  the  owners  themselves  fitted 
out  the  vessel;  so  that  on  this  ground,  even  if  there  had  been 
proof  of  fitting  out  and  arming,  the  allegation  of  intent  is  utterly 
inappropriate  and  insufficient.  I  agree  that  it  is  as  well  pleaded  as 
any  facts  that  were  within  the  knowledge  of  the  government  would 
pennit,  and -quite  up  to  any  suggestions  that  can  be  drawn  from 
the  evidence  in  any  view  of  it  that  can  be  taken. 

I  now  come  to  the  three  counts  which  alone  we  have  to  consider, 

the  first  having  been  abandoned.    The  third  articulation,  or  second 
VOL.  n.  6 
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count,  is  **  That  the  said  steamship  or  vessel  Meteor  has,  on  the 
23d  day  of  January,  1866,  within  the  limits  of  the  United  States, 
to  wit,  at  the  Southern  District  of  New  York  aforesaid,  been  fitted 
out  by  certain  persons  to  the  said  attorney  unknown^  with  intent 
that  such  steamship  or  vessel  should  be  employed  in  the  service  of 
some  persons  to  the  said  attorney  unknoum^  to  commit  hostilities 
against  the  subjects,  citizens,  and  property  of  the  said  government 
of  Spain." 

This  allegation  of  intent  is  likewise  wholly  incompetent.  The  act 
is  a  Neutrality  Act  to  prevent  the  co-operation  of  our  citizens  in 
the  interest  of  one  belligerent  against  another. 
'  The  fourth  count  varies  the  intent  from  that  alleged  in  the  third 
count,  by  charging  that  the  vessel  has  been  '*  attempted  to  be  fitted 
out  by  certain  persons  to  the  said  attorney  unknown,  with  intent 
that  such  steamship  or  vessel  should  be  employed  in  the  service  of 
some  persons  to  the  said  attorney  unknown^  to  commit  hostili- 
ties," &c. 

The  next  count  is,  *^  That  certain  persons  whose  names  are  to 
the  said  attorney  unknown,  were  knowingly  concerned  in  the  fur^ 
mshing  and  fitting  out  of  the  said  steamship  or  vessel  with  knowl- 
edge and  intent  that  such  steamship  or  vessel  should  be  employed 
in  the  service  of  some  persons  to  the  said  attorney  unknown,"  &c. 

Now,  the  third  and  fourth  articles,  as  they  charge  distinctly  a 
fitting  out,  although  by  certain  persons  to  the  said  attorney  un- 
known, may  be  said  to  allege  (under  the  rule  which  the  United 
States  Courts  have  favored,  that  following  the  words  of  the  Statute 
may  be,  ^nA  prima  fade  is,  sufficient)  the  acts  which,  if  there  be  a 
criminal  intent,  make  out  the  crime  with  some  definiteness,  and 
perhaps,  under  this  rule,  some  completeness. 

But  the  fifth  article,  which  foUow's  the  alternative  language  of 
the  Statute,  and  which  alone  is  approached  by  the  evidence,  and 
indeed  in  the  argument,  which  charges  the  guilt  to  be  the  being 
knowingly  concerned  in  the  furnishing  and  fitting  out  of  the  said 
steamship  or  vessel  with  knowledge  and  intent,  etc.,  I  cannot  but 
think  is  wholly  inadequate  in  its  allegation  of  the  offence^  aside 
from  the  difficulty  in  its  allegation  of  the  intent.  I  suppose  that 
the  only  ground  that  could  be  sufficient  to  inculpate  a  person  for 
being  knowingly  concerned  in  the  furnishing,  fitting  out,  or  arming 
of  any  ship  or  vessel,  needs  to  be  alleged,  —  viz.  that  the  vessel 
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"was,  or  was  to  be,  fitted  out  and  anned,  by  certain  persons,  naming 
them  ;  and  that  tlie  person  charged  was  knowingly  concerned  eith- 
er in  the  arming  or  in  the  fitting  out,  and  with  the  intent  defined  in 
the  third  section.  But  '.even  if  I  am  not  right  in  my  construction 
of  the  Statute,  that  there  is  no  criminality  in  being  concerned  in 
any  preparation  of  the  vessel,  unless  the  criminality  of  some  person 
is  alleged  and  proved  to  have  included  either  the  fitting  out  and 
arming,  or  the  attempt  to  fit  out  and  arm,  or  the  procurement  to 
fit  out  and  arm,  and  it  must  be  said  the  fitting  out  is  enough,  with- 
out the  arming,  to  make  the  principal  crime,  —  why,  then  still  it 
must  be  alleged  that  the  crime  was  committed,  that  the  fitting  out 
was  attempted  or  procured  by  some  persons,  naming  them  (or  ex- 
cusing a  personal  description  by  the  ignorance  of  the  prosecutor), 
and  then  that  the  person  whose  connection  with  the  vessel  is 
expected  to  involve  it  in  criminality  (if  the  principal  actor's  rela- 
tion to  the  vessel  would  not  have  involved  it  in  criminality  and 
forfeiture), — and  the  guilt  of  the  second  party  must  be  proved 
under  the  alternative  clause  of  fitting  out  or  arming.  It  must  bo 
alleged  and  proved  that  this  person  so  connected  with  the  vessel 
was  so  knowingly  concerned  in  some  step  or  stage  of  the  proceed- 
ing toith  the  guilty  intent^  etc. 

Now,  the  fifth  article,  which  proposes  to  proceed,  not  upon  any 
act  of  the  prineipaUj  but  upon  a  mbordinate  and  secondary  connect 
tion  of  an  aider  or  abeUor^  is  wholly  defective  in  not  alleging  the 
completion  of,  or  an  attempt  at,  the  principal  crime ;  and  the  cases 
I  cited  to  your  Honor  of  United  States  v.  MUls  (7  Peters),  and 
of  United  States  v.  Kelly,  are  conclusive,  I  suppose,  upon  this 
point.  These  counts  are  fatally  defective,  incapable  of  amendment, 
and  are  excused  only  by  their  being  at  least  adequate  to  the  proofs. 
If  the  proofs  are  no  better  than  the  count,  the  coimt  is  honest, 
although  bad.  I  apprehend,  therefore,  that  no  forfeiture  can  pos- 
sibly be  supported  upon  any  count  in  this  information,  and  that  the 
proofs  certainly  do  not  sustain  any  better  count,  if  one  should  be 
or  could  be  framed. 

Mk.  Webster  :  In  order  that  we  may  save  time  in  regard  to  any 
count  in  the  information  which  uses  the  word  "  agents,"  instead 
of  the  government  of  Chile,  and  in  order  that  this  case  may  not  go 
off  on  any  difficulty  of  this  kind  in  the  information,  by  charging  the 
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agents  instead  of  the  govemmentyas  I  suppose  it  is  perfectly  proper 
in  this  Court  to  amend  the  information  at  any  time,  we  shall  ask 
leave  to  amend,  so  as  to  charge  that  the  vessel  was  fitted  out  with 
intent  to  cruise  in  the  service  of  the  government  of  Chile  against 
the  government  of  her  Majesty  the  Queen  of  Spain. 

Mk.  Evarts  :  It  is  only  the  first  count  (2d  Article)  that  con- 
tains that  allegation,  and  that  count  is,  of  course,  not  proved,  in 
respect  to  arming. 

Mr.  Webster  :  I  will  draw  another  count,  and  submit  it  to 
you. 

Mr.  Evarts  :  Whenever  an  application  is  made  to  this  Court 
for  leave,  after  the  trial  has  been  concluded,  to  amend  a  libel  for 
forfeiture,  of  course  I  shall  meet  that  application  in  the  proper  way. 
I  am  arguing  the  case  now  upon  the  libel  as  it  stands ;  and  this 
intimation  of  my  learned  firiend  is  simply  saving  the  point,  —  that 
he  made  it  at  this  stage  of  the  case.  Whether  he  has  the  right, 
or  whether  the  Court  will  find  anything  in  the  evidence  upon  which 
it  can  tolerate  an  amendment  of  the  libel,  I  doubt. 

This  proposition,  that  it  is  of  the  very  essence  of  the  crime  that 
the  intent  shall  have  included  the  employment  in  favor  of  a  party 
designated  by  the  act,  as  well  as  an  employment  against  a  party  so 
designated  in  the  act,  is  supported  by  the  case  of  Hoyt  v.  Gelstan^ 
where  as  your  Honor  remembers,  Mr.  Gelston,  collector,  and  Mr. 
Shenck,  the  surveyor  of  this  Port,  having  arrested,  by  order  of  the 
President  of  the  United  States,  the  ship  American  Eagle,  upon 
suspicion,  having  brought  her  into  Court  upon  a  libel,  and  having 
tried  it  upon  proofs  to  show  that  the  vessel  was  fitted  out  and 
armed  with  intent  that  she  should  be  used  in  the  service  of  one 
party,  engaged  in  insurrection  or  civil  war  which  divided  tlie  Island 
of  Hayti,  against  the  other  party,  the  proceedings  of  the  govern- 
ment were  pronounced  by  the  District  Court  without  authority  of 
law,  the  vessel  restored  to  its  owners,  and  the  District  Attorney 
denied  a  certificate  of  probable  cause,  although  the  principal 
feet  of  the  vessel  being  intended  for  hostile  purposes,  and  hostile 
purposes  against  a  people  we  were  at  peace  with,  was  not  in  con- 
troversy, apparently ;  at  all  events,  it  was  not  brought  into  centres- 
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versy.  But  the  point  was  this :  The  only  pretence  of  the  intent 
of  the  Etting  out  and  arming  of  this  vessel,  the  American  Eagle, 
to  serve  as  a  privateer  against  people  with  whom  we  were  at  peace, 
was  that  she  was  to  be  employed  in  the  service  of  Petion  or 
Christophe  (I  do  not  remember  which)  against  the  other ;  and  our 
act,  which  was  then  the  act  of  1794,  does  not  cover  with  guilt  any 
case,  except  the  fitting  out  in  aid  of  one  belligerent  State  against 
another  belligerent  State.  The  consequence  was  that  Gelston  and 
Shenck,  being  sued  in  the  State  Court,  the  plaintiff  recovered 
$100,000  against  them;  on  the  ground  that  though  the  mandate 
of  the  President  of  the  United  States  came  to  them  to  stop  this  ves- 
sel, yet  the  authority  of  law,  which  was  the  measure  of  the  Presi- 
dent's rights,  confined  him  to  the  stoppage  of  a  vessel,  which  was 
to  be  fitted  out  in  the  employment  of  one  belligerent,  state,  or 
prince,  against  a  people  with  whom  we  were  at  peace. 

Well,  Congress  afterwards  amended  the  act ;  and  in  this  act  the 
belligerent  power  is  not  described  simply  as  a  prince  or  state,  but 
the  act  proceeds,  "  or  of  any  colony,  district  or  people,  to  cruise 
or  commit  hostilities  "  ;  covering,  therefore,  a  condition  of  recog- 
nized belligerency,  but  unrecognized  independence  or  nationality. 
Here,  unfortunately  for  my  client,  there  does  not  seem  to  be  any 
individual  more  responsible  than  Mr.  Byron,  against  whom  this 
seizure  might  be  alleged  as  an  interference  with  private  rights, 
entitling  the  oppressed  and  injured  party  to  the  indemnity  which 
the  law  gives  by  a  suit.  But  if  this  surveyor  or  naval  officer,  or 
acting  collector,  who  examined  this  vessel,  and  either  cleared  or 
was  ready  to  clear  her,  had  interrupted  her,  and  had  come  into 
Court  with  a  libel  that  she  was  intended  to  be  employed  in  the  ser- 
vice of  the  agents  of  Chile,  or  of  certain  persons  unknown,  why,  of 
course,  the  vessel  being  released  and  restored,  there  would  have 
been  no  protection  whatever  to  him  upon  the  merits,  upon  any 
probable  suspicion  that  the  vessel  was  to  be  armed  and  used  by 
some  one,  in  the  course  that  they  had  taken  ;  for  it  is  the  Act  — 
the  authority  or  protection  of  the  Act  alone  —  that  justifies  the  in- 
terference with  the  private  rights  of  our  citizens  by  any  of  these 
public  officials.  But  here  these  officials  understood  their  duty,  and, 
satisfied  about  the  innocence  of  this  vessel,  withheld  the  exercise 
of  any  power  under  this  statute ;  and  it  was  only  the  informer  that 

set  the  Court  in  motion,  and  made  the  seizure  judicial,  and  not 

6* 
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die  oiBcial  or  executive  that  has  brought  this  ship  into  this  investi- 
gation,  and  subjected  its  owners  to  the  oppression  and  injury  thej 
have  suffered. 

Now,  if  the  Court  please,  we  have  the  case  of  the  Alexandra 
and  of  the  Pampero^  as  having  attempted,  in  the  multitudinous 
counts  of  the  informations  in  those  two  cases,  to  include  as  criminal, 
acts  in  regard  to  the  vessel,  without  assuming  the  responsibility  of 
charging  and  proving  that  the  intent  was  to  employ  the  vessel  in 
the  services  of  such  a  described  belligeient  as  the  terms  of  their 
act,  substantially  the. same  as  ours,  required  in  that  behalf.  There 
were  98  counts  in  the  information  against  the  Alexandra,  and  as 
many  against  the  Pampero,  the  latter  following  in  substance,  mod- 
ified by  the  Scotch  forms  of  pleading,  the  precedent  which**  the 
Alexandra  had  set.  These  counts  were  made  up  of  twelve  sets,  of 
eight  counts  each,  which  followed,  varying  each  from  the  other,  the 
alternative  criminalities  of  the  statute ;  and  then  there  were  two 
general  counts,  which  made  up  the  98.  Now  the  third  and  fourth 
of  each  set  of  counts  in  the  case  of  the  Alexandra  undertook  to 
allege  the  intent  in  this  way :  ^^  Did  equip  the  said  ship  or  vessel 
with  intent  to  cruise  and  commit  hostilities  against  a  certain  foreign 
state,  with  which  her  Majesty  was  at  peace,"  —  without  alleging 
it  was  in  the  service  of  the  Confederate  States  of  America,  or  of 
any  other  belligerent  within  the  terms  of  the  act,  and  the  fourth 
count  proceeds  in  the  same  form  of  allegation  of  the  illegal  intent, 
—  '^with  intent  to  cruise  and  commit  hostilities  against  a  certain 
foreign  state  with  which  her  Majesty  was  at  peace.'*  The  Pamn 
pero  is  the  same.  The  third  count  proceeds,  ^^  Did  equip  said  ship 
or  vessel  with  intent  to  cruise  and  commit  hostilities  against  a  cer- 
tain foreign  state,"  etc. ;  and  the  fourth  is  in  the  same  form,  with- 
out alleging  as  a  part  of  the  criminal  intent,  that  this  cruising  was 
against  the  prohibition  of  the  act,  and  also  in  favor  of  a  party,  —  as 
the  act  required,  for  inculpation,  that  it  should  be.  Now,  the  cor- 
responding count  in  each  parcel,  making  24  counts  in  all,  under 
each  of  these  informations,  had  the  same  defect.  In  the  Scotch 
Court  the  claimants  raised  the  questions  of  law  in  advance  of  the 
trial,  it  being  somewhat  discretionary  vrith  the  Court  whether  it 
would  or  not  allow  this  legal  discussion  and  determination  in  ad- 
vance of  the  trial ;  but  after  the  trial  of  the  Alexandra  had  been 
had,  this  matter  of  the  Pampera  came  up,  and  the  Scotch  Court, 
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as  it  would  seem  to  us  very  judiciously,  allowed  in  advance  a  dis- 
cussion of  the  legal  proposition ;  and,  at  pages  194  to  197,  the  Lord 
President  and  a  full  Court  settled  this.  That  discussion  I  would 
like  to  lay  before  your  Honor.  There  is  a  very  intelligent  and 
acute  discussion  of  the  real  nature  of  the  Foreign  Enlistment  Act ; 
and  it  is  settled  as  the  judgment  of  that  Court,  that  it  is  wholly 
limited  to  the  province  of  preventing  a  belligerent  co-operation  on 
the  part  of  the  subjects  of  a  neutral  government,  with  one  of  the 
belligerents  against  the  other  ;  and  that  a  count  that  charges  sim- 
ply that  the  vessel  is  to  be  fitted  out,  or  is  fitted  out  and  armed, 
with  intent  to  commit  hostilities  against  one  of  thd  belligerents,  — 
without  alleging  that  it  is  to  be  in  the  interest  and  service  of  the 
other  belligerent,  is  wholly  bad ;  and  after  this  discussion,  at  page 
215  of  the  case,  the  Lord  Advocate  submitted  to  withdraw  these 
24  counts;  and  there  can  be  no  question,  I  take  it,  that  if  the 
case  of  the  Alexandra  had  ever  proceeded  to  any  consideration  that 
would  raise  t}iese  points,  the  corresponding  counts  would  have 
been  stricken  out. 

Now,  every  count  in  this  information  before  your  Honor  presents 
only  this  difference,  —  that  instead  of  setting  out,  and  satisfying  it- 
self with,  a  mere  charge  that  the  vessel  was  intended  to  cruise  and 
commit  hostilities  against  the  subjects,  citizens,  and  property  of  the 
government  of  Spain,  it  alleges  that  the  vessel  was  to  be  employed 
"  in  the  service  of  some  persons  to  said  attorney  unknown.^^  Well, 
that  might  mean  the  Messrs.  Forbes,  or  Mr.  Cary,  or  Messrs. 
Conkling,  Byron,  and  McNichols,  or  anybody  else.  The  language 
of  our  statute  is,  that  it  is  to  be  in  the  service  of  a  foreign  prince,  or 
state,  or  of  any  colony,  district  or  people,  —  of  course  meaning  a 
foreign  district,  a  foreign  colony,  a  foreign  people  ;  so  that  it  cannot 
be  denied,  if  it  is  necessary  that  there  should  be  an  allegation  of  the 
foreign  belligerent  service,  which  the  ship  is  intended  for,  as  well 
as  of  that  against  which  it  is  intended,  that  every  count  in  this  in- 
formation is  wholly  defective ;  and  I  apprehend  your  Honor  will 
find  no  discretion  and  no  jurisdiction  that,  after* the  close  of  the 
trial  on  a  criminal  information,  permits  an  amendment  of  the 
information. 
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The  Affirmative  of  the  Case  is  upon  the  Government. 

If  the  Court  please,  we  come  next  to  the  question  of  proofs  in 
this  case ;  and  here,  I  confess,  that  the  great  pressure  upon  my 
mind,  and  I  think  it  will  be  so  with  the  Court,  as  I  imagine  it  has 
been  substantially  with  the  prosecuting  officer  of  the  government, 
is,  that  the  magnitude  of  the  general  and  public  questions  which 
we  are  at  liberty  to  discuss  when  speaking  of  the  law  of  the  case,  is 
wholly  disproportionate  to  the  poverty  and  feebleness  of  the  proofs. 
There  is  no  vie^  of  this  law,  assuming  even  for  the  sake  of  argu- 
ment the  propositions  laid  down  on  the  part  of  the  government, 
under  which  the  proofs  in  this  case  make  the  loast  pretension  to 
sustain  the  point  of  criminality.  Is  there,  then,  any  principle  of  law 
that,  in  a  criminal  forfeiture  of  this  kind,  the  burden  of  proof  is 
upon  the  inculpated  ship  or  its  owners,  to  prove  themselves  inno- 
cent ?  Why,  not  the  least.  It  never  has  been  pretended,  —  that 
is,  pretended  with  any  degree  of  consideration  or  consistency. 
There  was  one  case  under  the  Slave-Trade  Act,  where  such  a  pre- 
tence was  made  at  the  original  trial ;  but  it  was  abandoned  in  the 
Supreme  Court  of  the  United  States  by  the  counsel,  as  well  as  re- 
jected wholly  by  the  Court.  The  truth  is,  the  universal  principles 
of  our  jurisprudence,  which  require  the  affirmative  to  be  proved 
even  by  a  private  plaintiff,  and  which  more  thoroughly  require 
that  a  public  prosecutor  shall  prove  his  case,  whether  it  attack  the 
person  or  the  property  that  is  brought  into  controversy  or  imputa- 
tion before  the  Court,  are  not  disturbed,  and  never  can  be  dis- 
turbed, by  any  judicial  rules.  It  is  only  when  by  force  of  positive 
and  peremptory  statutory  enactment,  when  the  particular  policy  is 
supposed  to  justify  an  overreaching  of  the  general  principles  of  the 
administration  of  justice  and  to  permit  consequences  of  forfeiture 
against  parties  upon  what  is  called  a  probable  cause  of  seizure, 
unless  the  parties  placed  in  that  attitude  of  probable  cause  excul- 
pate themselves',  it  is  only  in  particular  cases  of  a  statute,  when 
public  policy  is  supposed  to  justify  this  departure  from  settled  prin- 
ciples, —  that  the  Court  ever  finds  any  room  for  any  such  discussion 
or  consideration. 

In  the  case  of  the  United  States  v.  Q-ooding  (12  WheatoTty 
460),  it  is  said  that  the  burden  of  proof  rests  upon  the  United 
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States.  "  It  18  for  the  government  itself  to  prove  his  guilt  before 
it  is  entitled  to  a  verdict  of  conviction."  The  Court  say  "  This 
question  has*  been  abandoned  at  the  argument  here,  and  it  is  too 
plain  for  controversy,  since  there  is  no  statutable  provision  altering 
the  general  principles  in  this  particular  case  "  (page  471). 

I  need  not  say,  if  your  Honor  please,  that  the  section  of  the 
statute  under  which  the  forfeiture  is  claimed  has  but  one  operative, 
effective  description  of  criminality,  exactly  that  which  is  applicable 
to  personal  conviction,  and  then  attributes  the  forfeiture  of  the 
ship,  as  a  consequence  of  that  degree  of  criminaUty  which  leads  to 
personal  conviction,  and  there  is  no  opportunity  for  a  suggestion 
that  the  amount,  the  sufficiency,  the  completeness  of  proof  of  guilt 
required  by  the  statute,  as  against  the  vessel,  is  not  in  the  statutory 
measure,  of  the  same  degree  and  force  as  is  required  for  the  per- 
sonal conviction  of  somebody  or  other,  before  the  vessel  can  be  con- 
demned. It  is  utterly  impossible  to  allege  as  matter  of  law,  that  a 
vessel  under  this  section  can  ever  be  forfeited  upon  any  state  of 
proofs  that  does  not  show  that  somebody,  known  and  ascertained, 
ought  to  be  convicted.  Now  that  proposition,  I  think,  will  not  be 
gainsaid  by  the  government.     That  must  be  considered  settled  law. 


Not  only  the  Offence  aimed  at  by  the  Statute,  but  also 
THE  Intent  which  is  essential  to  its  Completeness  must  be 

MADE  OUT  ON  THE  GOVERNMENT  PrOOFS. 

What,  then,  is  the  rule  in  regard  to  the  completeness  and  defi- 
niteness  of  the  proof  of  intent^  as  a  part  of  the  crime  ?  Here  we 
are  not  left  without  instruction  &om  the  supreme  tribunal  of  the 
countiy,  in  a  case  arising  under  this  very  act,  not  under  an  act 
merely  analogous.  That  is  in  the  case  of  the  United  States  v.  Quincy^ 
so  often  referred  to,  in  6  Peters.  In  that  case  it  was  held  by  the 
Court  (page  445),  Judge  Thompson  delivering  the  opinion :  — 

'*  The  offence  consists  principally  in  the  intention  with  which  the  preparations 
were  made. 

''  These  preparations,  according  to  the  very  terms  of  the  act,  must  be  made 
within  the  limits  of  the  United  States,  and  it  is  equally  necessary,  that  the 
intention  with  respect  to  the  employment  of  the  vessel  should  be  formed  before 
she  leaves  the  United  States ;  and  this  must  be  a  fixed  intention,  not  condition- 
al or  contingent,  depending  upon  some  future  arrangement.  This  intention  is  a 
question  belonging  exclusively  to  the  Jury  to  decide." 
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In  Other  words,  it  is  a  question  of  fact. 

"  It  is  a  material  point,  on  which  the  legality  or  criminality  of  the  Act  moat 
turn,  and  decides  whether  the  adventure  is  of  a  commercial  or  warlike  charac- 
ter." 

That  is  to  say,  having  proofs  of  acts  which  the  law  requires  to 
be  completed  in  the  United  States,  then  the  law  equally  requires, 
before  you  can  fix  the  criminal  intent  upon  these  acts,  that  the 
alleged  criminal  intent  shall  have  been  completed  in  the  United 
States,  and  that  the  vessel,  if  she  succeed  in  her  egress  from  the 
port,  shall  have  been  intended  to  go  forth  with  the  complete  and 
fixed  intent,  upon  tlie  part  of  the  party  charged,  that  she  shall  be 
used  in  the  service  of  one  belligerent  against  another ;  and  that  it 
turns  upon  this,  —  whether  she  is  a  vessel,  however  warlike  or 
complete  her  equipment  and  her  fitting  out,  that  is  going  out  to 
become  the  subject  of  commercial  sale  to  one  belligerent,  or  to 
anybody  to  be  made  again  the  subject  of  sale  by  the  buyer  to 
one  or  the  other  belligerent,  for  if  she  be  this,  and  no  more,  she  is 
wholly  innocent  and  wholly  untouched  by  the  law ;  and  if  it  does 
not  appear  affirmatively,  on  the  part  of  the  government,  that  the 
vessel  is  to  sail  out  from  this  port  as  an  enlisted  hostile  ship  of  one 
belligerent,  then  there  is  no  criminality,  although  it  be  made  to 
appear,  by  indisputable  proofs,  that  she  has  been  built,  fitted,  armed 
and  equipped  as  a  ship  of  war,  complete  and  ready  for  action,  that 
is  to  seek  either  a  port  of  one  of  the  nations  in  hostility  or  a 
neutral  port  with  the  intention  of  selling  her.  That  cannot  be 
gainsaid.  The  SarUissima  Trinidad^  the  case  of  Quincj/y  the  dis- 
cussions in  Congress,  the  rejection  of  the  new  bill  of  1817,  pro- 
posed  to  guard  against  this  commercial  right,  and  the  evils  supposed 
to  attend  its  exercise,  the  discussion  in  the  Alexandra  case,  in  the 
Pampero  case,  the  diplomatic  discussions  from  the  foundation  of 
the  government,  the  orders  of  the  executive,  —  everything,  —  show 
that  all  that  our  law  undertakes,  all  that  it  will  permit  the  sup- 
posed duty  of  neutrality  to  accomplish,  is,  that  there  shall  not  be 
an  enlisting  in  the  cause  of  the  belligerent,  within  our  ports,  to  the 
extent  of  having  the  vessel  armed  and  equipped,  or  armed  or 
equipped  in  a  warlike  manner  with  that  intent. 
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Upon  the  Evidence  there  is  no  Justification  of  the  Demand 
OF  Forfeiture  of  the  Meteor.    RE\^EW  of  the  Proofs. 

Now,  if  the  Court  please,  this  being  the  condition  of  the  law,  to 
wit,  that  the  government  is  to  prove  guilt ;  that  that  guilt  must 
include  some  material  disposition  or  preparation  of  the  vessel^  or  that 
something  must  be  done  of  in,  to,  or  concerning  the  vessel  with  the 
illegal  intent,  and  then  requiring  that  the  illegal  intent  shall  be 
proved ;  that  it  shall  be  complete  and  fixed,  not  contingent  or  un- 
certain, waiting  upon  probabilities  or  seeking  chances,  we  are  to  look 
at  the  proofs,  and  see  how  far  the  government  has  met  this  respon- 
sibility. 

There  are  in  this  case  ten  witnesses  for  the  government.  I  will 
run  over  their  names,  indicating  their  supposed  relations  to  the 
subject  in  controversy.  The  first  witness  is  William  Jarvis,  a 
marshal's  officer,  who  made  the  arrest  of  the  ship,  and  who  speaks, 
I  think  it  will  be  agreed,  of  nothing  of  the  least  consequence 
bearing  upon  the  issue  between  these  parties. 

The  next  witness  is  Thomas  H.  Seise,  who  was  put  on  board  by 
the  marshal  as  ship-keeper,  and  so  continued  after  the  seizure. 
He  speaks  of  a  conversation  he  had  with  the  master  of  the  vessel, 
which  your  Honor  will  remember  relates  simply  ^  the  fact  that 
five  cases  of  shot  had  been  left  on  board  when  the  guns  and  the 
rest  of  the  shot  (there  does  not  appear  to  have  been  any  powder 
on  board)  were  sent  on  shore.  What  these  witnesses  say  in  regard 
to  the  coal  on  board,  and  the  provisions  on  board,  or  one  of  them 
says  on  that  subject,  I  may,  perhaps,  have  occasion  to  remark 
upon ;  but  still  it  will  be  admitted  that  upon  their  evidence  alone, 
or  as  a  principal  part  of  the  weight  urged  against  the  vessel, 
nothing  can  be  made  out. 

We  then  come  to  Mr.  Mackenna,  who  is  brought  into  the  con- 
troversy as  an  agent  of  the  Chilian  government,  who,  being  under 
indictment,  not  only  for  complicit}^  in  this  matter  of  the  Meteor, 
but  in  another  wholly  disconnected  and  separate  transaction,  and 
being  called  upon  to  give  proofs  which  bore  upon  his  general  crim- 
inality under  the  Neutrality  Act,  for  the  most  part  declined  to  an- 
swer, and  was  protected  by  your  Honor  in  his  privilege.  Of  him 
it  must  be  said  that,  by  his  proof,  all  that  appears  is,  that  he  was 
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an  agent  of  the  Chilian  government  here.  The  character  of  his 
commission  is  not  disclosed,  and  beyond  that  relation  nothing  is 
shown  by  Mackenna*s  evidence  that  can  be  claimed  to  have  any 
relation  as  a  part,  or  in  the  chain,  of  proofs  to  touch  this  case. 

The  next  witness  is  Louis  J.  Kerr,  a  Custom-House  officer,  who 
went  on  board  the  vessel  at  the  request  of  the  Surveyor  of  the 
Port,  while  the  vessel  was  preparing  for  her  voyage,  and  expecting 
to  clear  at  the  Custom-House,  to  discover  whether  there  was  any- 
thing about  her  that  would  make  it  the  duty  of  the  Revenue 
officer  to  intercept  her  voyage.  He  speaks,  perhaps,  to  one  or 
two  matters  that  may  be  thought  to  have  some  pertinency,  if  not 
much  weight. 

The  next  witness  is  Charles  J.  Wright,  a  respectable  ship-broker 
in  this  city,  whose  intervention  in  the  matter  was  wholly  that  of  a 
go-between  in  a  proposed  or  expected  purchase,  set  on  foot  by 
parties  responsible  or  irresponsible,  which  brought  him,  a  broker, 
in  contact  with  the  consignee  and  agent  of  the  owners  of  this  ship, 
to  see  whether  she  could  be  bought.  He  found  them  very  ready 
to  sell,  but  from  want  of  a  buyer,  and  want  of  purchase-money, 
nothing  came  of  his  intervention.  He  earned  no  commission,  and 
nothing  followed.  But  in  the  course  of  his  evidence,  he  introduces 
some  facts  and  conversations,  which  will  be  urged,  I  suppose,  as 
tending  to  estal^ish  some  degree  of  consent  or  implication  of  the 
owners  of  this  ship,  or  those  who  controlled  her  in  an  illegal 
attempt  or  act. 

James  K.  Ford  is  the  next  witness,  who  was  keeper  of  Ford's 
warehouse  for  storage,  near  the  wharf  where  this  vessel  lay.  All 
he  proves  is,  that  some  days  before  this  vessel  was  to  sail,  and  be- 
fore she  was  seized,  two  Parrott  guns,  that  had  been  on  board  of  her, 
were  sent  on  shore  and  stored  in  his  warehouse  by  Mr.  Cary,  the 
consignee  of  the  ship,  with  all  the  apparatus  for  their  use  that  was 
on  board  ship,  including  a  quantity  of  shot,  I  suppose,  suitable  for 
them.  I  think  ten  cases  of  shot,  —  five  cases  having  been  left  on 
board  by  accident,  as  appears  from  the  testimony  of  others. 

Then  we  come  to  Mr.  Daniel  J.  Hunter,  an  interpreter  em- 
ployed by  Mr.  Mackenna,  to  serve  him  in  that  capacity,  —  a  very 
intelligent  gentleman,  who  has  been  in  our  military  and  naval 
service, 'and,  it  seems,  has  been  a  traveller  to  Chile,  whence  he 
returned  before  the  breaking  out  of  hostilities  there.     He  testifies, 
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I  suppose,  literally  to  nothing,  except  that  he  had  heard  some 
copversation  between  l^ackenna  and  Rogers,  or  between  Macken- 
na  and  Captain  Wilson,  about  privateering  in  general.  He  did  not 
know  anything  about  the  employment  of  this  vessel,  the  Meteor. 

Then  we  have  Ronald  McNichol  and  Julius  Conkling,  who  are 
the  principal  conspirators,  apparently,  in  aid  of  the  government  of 
Chile,  without  much  authority  from  any  of  its  agents,  and  certain- 
ly without  any  authority  from  the  owners  of  this  ship,  who  seized 
upon  the  fact  that  this  ship  was  for  sale,  and  that  it  was  supposed 
the  Chilian  government  wished  to  buy  ships,  to  see  whether  they 
could  not  so  connect  themselves  with  the  desire  of  one  party  to 
sell,  and  of  the  other  party  to  buy,  as  that  they  might  earn  a 
commission. 

And  the  next  is  the  testimony  of  Captain  J.  Frederick  Nichols, 
who  seems  to  have  had  the  disposition  to  become  a  pirate,  if 
he  could  ;  that  is,  a  privateer  in  behalf  of  a  foreign  nation  ;  and  the 
distinction  is  not  very  great.  Where  there  is  the  mixed  object  of 
private  gain  and  aiding  one's  own  government,  privateering  may 
be  protected  ;•  but  privateering  by  a  man  in  the  service  of  a  foreign 
nation,  with  the  object  of  sharing  in  the  plunder  and  spoliation  of  a 
nation  with  which  his  own  country  is  wholly  at  peace,  is  not  very 
distinguishable  from  piracy  in  the  quality  of  the  motives,  or  of  the 
acts  of  those  volunteer  foreigners  who  enter  into  that  employment. 

Now,  no  one  employed  him  to  do  a.nything  except  to  look  at  this 
ship  (that  came  from  Wright),  and  to  make  an  estimate  of  what  it 
would  take  to  fit  her  out  and  equip  her,  if  bought,  and  that  was  at 
the  request  of  Conkling  and  Byron. 

I  have  omitted  a  witness  called  afterwards,  a  Mr.  Ramsey,  who 
does  not  testify  anything  about  this  case,  but  speaks  of  a  contract 
he  made  with  Mackenna  to  provide  some  torpedoes  in  Chile, 
to  blow  up  the  Spaniards,  —  of  course  having  no  bearing  except 
to  indicate  the  position  of  Mackenna,  —  no  connection  with  us  in 
any  way. 

I  say,  without  hesitation,  that  there  is  not  the  least  justification  for 
this  government  claiming,  through  its  responsible  prosecuting  offi- 
cers, at  the  close  of  these  proofs,  the  condemnation  of  this  ship. 
Not  the  least.  I  am  willing  to  concede  the  largest  measure  of 
responsible  executive  action  either  with  or  without  the  aid  of  judicial 
process,  to  arrest  and  investigate  the  circumstances  of  any  proposed 
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voyage,  upon  any  allegation,  that  may  be  trusted  as  a  basis  of  simple 
inquiry,  tliat  an  illegal  purpose  against  the  Neutrality  Acts  U  in 
process  of  perpetration,  and,  if  not  investigated,  may  be  successful!  j 
perpetrated.  But  that  responsible  executive  action  to  which  the 
public  good  accords  this  range  of  discretion  and  liberty  in  a  &ee 
people  is  always  subject  to  responsibility  in  case  injury  and  wrong 
shall  have  been  inflicted.  It  is  an  act  in  the  interest  of  the  whole 
people,  in  violation  of  particular  and  individual  rights,  and  when 
undertaken  and  permitted,  it  can  be  safely  permitted  and  safely 
undertaken  only  upon  a  just  consideration  of  the  obligation  to 
compensate  private  rights  where  any  injury  has  taken  place.  But 
when  under  no  responsible  executive  action  whatever,  the  ship  of 
well-known,  upright,  responsible  citizens  is  seized  upon  judicial 
process,  resting  upon  interested  information  coming  from  a  party 
who  expects  the  reward,  to  wit,  one  half  of  the  forfeiture,  or  from 
a  party  who  indulges  his  solicitude  for  his  own  nation  or  sovereign, 
free  from  responsibility,  anxious  only  to  accomplish  the  arrest  of 
any  ship,  no  matter  whether  justified  or  unjustified,  if  it  is  capable 
of  inflicting  injury  in  case  its  purpose  is  illegal,  —  when  under 
these  impulses  the  progress  of  the  proof  has  resulted  in  show- 
ing that  there  is  nothing  but  suspicion,  nothing  but  surmise,  noth- 
ing but  tittle-tattle  that  touches  the  case,  then  I  say  the  govern- 
ment no  longer  is  excusable  for  asking  a  further  detention  of  the 
vessel,  or  any  adjudication  upon  it.  For  no  government  is  permit- 
ted, in  public  prosecutions,  by  the  weight  of  power  given  for  public 
purposes,  ever  to  press  either  a  personal  accusation,  or  an  attack 
upon  property,  in  the  mere  interest  of  making  the  most  of  it,  by 
speculating  in  the  range  of  doubt  or  uncertainty. 

The  supposed  Analogy  of  the  Slave-Trade  Cases. 

Now  it  is  supposed  that  certain  cases  originating  in  your  Honor's 
Court,  and  coming  to  a  final  determination  in  tlie  Supreme  Court 
of  the  United  States,  reported  in  2  Wallace^  as  "  The  Slaver  Cases," 
The  Kate,  The  Weather  Gauge,  and  The  Sarah,  cases  of  forfeiture 
under  the  statute,  have  introduced  some  rule  of  law  or  some  view 
of  evidence  which  permits  the  indulgence  by  the  government  in  its 
public  prosecution  of  a  speculation  upon  doubt  and  uncertainty,  and 
dispenses  with  the  necessity  of  proofs.    If  your  Honor  please,  in 
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the  original  discussions  in  your  Court  upon  these  eases  I  had  no 
part.  In  the  cases  of  The  Weather  Gauge  and  The  Kate,  on  the 
appeal  before  Judge  Nelson,  I  was  employed  by  the  government  to 
argue  the  matter  upon  its  side.  The  decree  of  forfeiture  was 
affirmed.  These  cases  were  carried  to  the  Supreme  Court,  —  The 
Weather  Gauge  and  The  Kate.  Another  slaver  case,  The  Sarah, 
passed  through  your  Honor's  Court,  following,  in  point  of  time, 
the  determination  of  the  cases  of  The  Weather  Gauge  and  The 
Kate,  and  supposed  to  be  similar  in  its  circumstances.  With  that 
I  had  nothing  to  do,  either  before  your  Honor's  Court  or  before 
the  Circuit  Court ;  and  in  the  Supreme  Court  of  the  United  States 
it  was  my  fortune  to  be  employed  to  argue  that  case  for  the  claim- 
ants. Having  argued  The  Kate  and  The  Weather  Gauge  for  the 
government  in  the  Circuit  Court,  and  taking  no  part  in  the  argu- 
ment of  these  cases  in  the  Supreme  Court  of  the  United  States,  I 
have  been  thus  situated,  being  on  both  sides  as  advocate,  and  put 
(somewhat  in  the  position  of  a  Judge,  who  is  to  be  on  neither  side) 
in  a  situation  to  weigh  the  elements  of  the  discussion  somewhat 
nnpariially ;  and  I  make  the  statement  thus  distinctly,  because  Mr. 
Wallace  has  included  me  as  one  of  the  counsel  who  argued  the 
cases  of  The  Kate  and  The  Weather  Gauge  for  the  claimants  in 
the  Court  above,  an  inadvertent  mistake.  I  could  not  have  argued 
for  them,  having  argued  for  the  government  below,  and,  in  fact, 
the  argument  in  those  cases  took  place  a  fortnight  after  I  argued 
the  case  of  The  Sarah. 

Now,  if  one  looks  at  these  slaver  cases,  and  considers  your  Hon- 
or's judgment  and  the  grounds  upon  which  it  was  affirmed  in  the 
Circuit  Court,  and  the  grounds  upon  which,  in  very  carefully  con- 
sidered opinions,  the  Chief  Justice  in  one  case  and  Mr.  Justice 
CUiford  in  the  other  put  the  affirmance  of  the  Supreme  Court,  it 
will  proi^oke  a  smile  to  imagine  that  they  contain  any  principle 
applicable  to  this  case.  The  severity  with  which  the  law  inspects 
these  illegal  slave  expeditions,  and  the  weight  in  the  nature  of  con- 
demnatory proof  which  it  gives  to  unexplained  facts  appearing, 
which  tend  to  prove  guilt,  but  which,  not  being  conclusive  of  guilt, 
might  be  explained  and  made  innocent,  cannot  be  brought  to  bear 
upon  the  Meteor,  —  when  you  observe  the  timidity  and  reverence 
with  which  the  Court  fears,  even  for  a  moment,  to  trespass  upon  the 
sacred  principles  of  our  law,  which  presume  innocence,  and  throw 
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the  burden  of  guilt  upon  the  pubHc  prosecution,  —  I  say  you  will 
be  amused  by  the  citation  of  these  cases,  as  tending  to  justify 
forfeiture  on  the  proofs  given  by  the  government  in  this  case,  upon 
the  suggestion  that  a  case  of  suspicion,  or  a  cloud  was  raised,  which 
it  was  the  duty  of  the  claimants  to  dispel. 

Your  Honor  will  find,  as  indeed  the  ground  of  the  original  judg- 
ment yrill  at  once  suggest,  that  there  were,  throughout,  fad*  in 
I'egard  to  these  various  vessels  which  tended  to  produce  the  con- 
clusion that  they  were  engaged  in  the  slave-trade, — facts  which 
were  not  in  the  least  inconsistent  in  any  respect  with  their  being 
engaged  in  the  slave-trade,  —  and  facts  which  formed  in  their 
nature  a  body  of  proof  that  they  were  engaged  in  the  slave-trade  ; 
and  yet  it  might  be  said  of  those  facts,  separately  considered,  that 
either  did  not  of  itself  condemn,  and  of  them  separately  considered, 
that  each  was  consistent  with  proof  of  innocence,  if  that  proof  were 
forthcoming.  Well,  now,  without  insisting  upon  the  difference  of 
the  offence  against  th^  Neutrality  Act,  and  against  the  Slave-Trad- 
ing Act,  —  the  first  being  malum  prohtbitumi^  having  its  whole  ex- 
istence in  the  statute,  and  the  second  being  a  crime  against  the 
human  race,  so  denounced  by  us  and  by  the  form  of  the  statute,  — 
without  insisting  upon  that,  your  Honor  will  see  that  the  question 
of  the  inculpation  of  a  vessel  in  the  slave-trade  is,  in  the  natural 
circumstances  of  guilt  or  innocence,  very  different  from  those  that 
attend  an  inquiry  into  the  alleged  violation  of  the  Neutrality  Act. 
These  cases,  as  your  Honor  by  reading  your  own  very  careful 
opinion,  and  the  affirmance  of  Judge  Nelson,  and  the  opinion  of  the 
Supreme  Court,  also  in  affirmance,  will  see,  establish  this ;  not  in 
the  least  that  the  burden  of  proving  guilt  under  the  Slave-Trade 
Acts,  is  taken  off  from  the  government,  —  not  that  any  onita  pro^ 
handi^  of  proving  innocence,  is  thrown  upon  the  claimants,  —  not 
any  departure  from,  or  restriction  of,  the  principle  laid  down  so 
clearly  in  the  case  of  the  United  States  v.  Gooding^  that  the  burden 
is  upon  the  United  States  up  to  the  point  of  conviction,  and  nothing 
is  thrown  upon  the  claimant  or  defendant  but  this,  that  when  the 
circumstances  of  actu^al  and  material  proof  produce  a  conviction 
that  the  vessel  is  actually  in  the  preparations  designed  for  an  illegal 
voyage^  and  that  the  intent,  whether  it  is  so  designed  or  not,  is  at 
best  in  doubt  wholly  as  a  moral  question  to  be  determined  by  moral 
proof  affecting  the  conscience  and  interior  purpose  of  the  party 
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against  whom  the  guilt  is  imputed,  then  his  conduct  is  shown  by 
his  omission  to  do  things  which  are  natural,  which  are  necessary, 
we  may  say,  in  purgation  from  so  terrible  an  accusation  as  of  this 
crime  against  human  nature,  and  is  justly  considered  by  the  Court 
as  assuring  its  judgment  on  the  question  of  interior  intent. 

Now,  what  is  the  character  of  these  acts  of  omission  or  failure 
of  proof  on  the  p'art  of  the  claimants  in  the  Slave  cases  ?  Why, 
these,  for  instance^  —  that  a  valuable  ship  and  cargo,  exposed  to 
forfeiture  under  the  charge,  are  left  wholly  deserted  by  any  party 
having  the  material  interest  in  them ;  that  the  charterer,  for  in- 
stance, whose  cargo  is  to  be  forfeited,  and  who  has  a  name  at 
least  in  connection  with  the  adventure,  is  found  wholly  failing  in 
the  defence  of  his  own  property,  not  coming  to  claim,  not  coming 
to  prove,  not  offering  the  charter-party,  not  proving  his  bill  of  sale, 
except  as  a  dead  instrument  by  a  notarial  certificate,  not  proving 
the  purchase-money,  not  proving  the  substance  and  sincerity  of 
any  part  of  his  connection  with  it,  of  his  being  the  person  alleging 
ownership  of  this  adventure  thus  brought  into  parallelism  with  the 
illegal  commerce ;  or  that  he  is  a  person  not  to  be  found  in  the 
Directory,  with  no  agent,  no  consignee,  no  factor  here,  if  himself 
a  foreigner. 

In  other  words,  the  question  whether  the  vessel  accused  is 
already  in  the  mind  of  the  Court  deemed  to  be  a  slaver,  until  affir- 
mative proof  is  given  to  the  contrary,  is  assuredly  a  question,  upon 
the  evidence  of  the  whole  conduct  of  the  parties,  whether  or  no 
that  conduct  is  such  as  belongs  to  a  slaver,  and  such  as  is  wholly 
impossible  on  the  part  of  trtie  merchants.  And  this  means,  not 
their  conduct  in  the  Court,  treating  as  frivolous  and  ineffectual 
the  measure  of  evidence  that  the  government  has  given,  but  their 
conduct  in  respect  to  ike  body  of  the  adventure^  in  its  course  from 
the  time  that  the  government  takes  up  the  inquiry  to  the  termi- 
nation of  proofs. 

These  cases  are  felt  by  everybody,  by  your  Honor  and  all  the 
other  Judges  who  have  taken  part  in  them,  as  requiring  to  some 
extent  a  justification  ;  not  as  adopting  new  principles  of  jurispru- 
dence, not  as  imputing  guilt  and  requiring  proof  of  innocence; 
but  as  adopting  somewhat  qualified  rules  and  measures  for  weigh- 
ing the  force   of  negative   evidence  in  the  conduct  of  a  party 

against  whom  guilt  is  imputed.     It  is  not  at  all  that  he  stands 
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against  an  incomplete  case  of  the  government,  and  says,.  ^^  You 
have  proved  nothing  against  me/'  but  it  is  that  his  conduct,  not  at 
the  trial,  not  in  this  attitude  which  our  law  not  only  permits,  but 
in  the  proper  conduct  of  forensic  discussion  requires,  of  waiting 
befpre  you  answer  to  have  something  to  answer ;  but  that  his  con- 
duct, proved  by  witnesses,  is  against  him,  is  such  as,  on  the  ques- 
tion of  moral  intent,  to  carry  conviction  to  the  Court ;  that  upon 
the  evidence  of  the  adventure,  as  between  honest  commerce 
and  this  neiarious  traffic,  he  is  subject  to  the  conclusion  that  he  is 
not  planning  honest  commerce,  but  a  nefarious  traffic.  Now,  I 
venture  to  say,  on  reading  your  Honor's  decision,  and  that  of  the 
Supreme  Court  of  the  United  States,  it  is  apparent  that  if  the 
claimants  of  the  vessel  against  whom  the  imputation  was  made 
had  been  a  known  established,  responsible,  respectable  house,  en- 
gaged in  the  African  trade,  —  as  P.  I.  Famham  &  Co.,  or  one  of 
the  Salem  houses,  or  one  of  a  few  other  houses  in  New  York,  — 
and  they  had  come  in  and  claimed  the  vessel  and  cargo,  and  had 
shown  their  title  as  purchasers  and  owners,  there  is  not  a  District 
Attorney  that  ever  took  part  in  conducting  those  cases,  there  is  not 
a  Court  which  has  passed  upon  them,  presented  as  they  were,  but 
would  have  felt,  not  that  the  question  of  moral  evidence,  as  affect- 
ing intent,  was  not  in  the  cases  just  as  much,  but  that  there  was  no 
evidence  whatever  bearing  upon  the  guilty  intent  of  these  parties ; 
and  that  the  cases  were  to  be  discussed  and  determined  solely 
upon  the  weiglit  of  the  material  evidence  in  respect  to  the  ships 
themselves.     I  think  your  Honor  will  see  that  at  once. 

But  if  P.  I.  Farnham  &  Co.,  or  the  Salem  House,  or  such  other 
New  York  firm,  come  in  and  claim  title  to  the  vessel  the  govern- 
ment has  seized,  there  is  not  anything  in  the  slaver  cases  that 
makes  it  important  for  them  to  sustain  their  side  of  the  inquiry 
as  to  moral  proof  of  intent  or  guilt,  except  to  stand  upon  the  de- 
mand of  proof.  They  are  entitled  to  the  position,  which  I  take  it 
every  honest  man  will  assume,  and  will  adhere  to,  viz.  obedience  to 
the  laws  of  his  country.  He  comes  to  hear  what  his  government  baa 
to  allege  and  prove  against  him.  He  is  an  individual,  but  he  has  his 
rights,  his  honor,  and  his  character,  and  he  is  never  obliged  to  abase 
himself,  disparage  his  position,  disparage  his  innocence,  —  when 
the  government  has  &iled  utterly  to  justify  the  imputation  and  the 
accusation,  —  by  undertaking  to  purify  or  expurgate  himself  when 
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no  stain  and  no  crime  has  been  fixed  upon  him.  Nor  is  he  called 
upon  in  the  least,  in  a  case  of  forfeiture,  to  disparage  or  weaken 
his  position,  not  merely  in  this  aspect  of  personal  self-respect,  and 
of  public  opinion  in  regard  to  him,  but  in  his  attitude  of  re- 
course against  the  government  that,  in  the  public  interest,  has  done 
him  any  injury,  for  a  proper  indemnity  for  the  grievance  he  has 
suffered.  He  is  not  to  be  told,  '^  Why,  you  had  to  give  your  own 
oath,  you  had  to  purge  your  own  conscience,  you  had  to  extricate 
yourself  fi'om  appearances  of  guilt."  His  answer  is,  "  Up  to  the 
time  of  this  charge  I  stood  the  equal  of  anybody  for  character,  for 
conduct,  as  a  man,  as  a  merchant,  as  a  citizen.  From  the  moment 
of  the  charge  until  the  conclusion  of  the  trial,  I  have  awaited  the 
just  investigation  of  the  Court,  under  the  law,  and,  when  that  in- 
vestigation was  concluded,  I  have  awaited  the  sentence."  And 
there  he  stands ;  either  the  case  has  been  proved  against  him  upon 
solid  and  substantial  proofs  of  the  quality  which  the  law  so  regards, 
and  to  the  measure  and  effect  that  the  law  requires,  or  it  has  not 
been  proved.  So  much,  then,  for  the  slaver  cases.  Sound  as  is  the 
principle  undoubtedly  assumed  or  established,  if  you  please,  it  is 
not  a  new  ruk  of  evidence^  certainly  not  a  new  rule  of  law^  —  every 
Court  that  has  passed  upon  it  rejected  that,-*  it  is  the  application 
of  existing  rules  to  the  evidence,  concerning  the  whole  adventure, 
of  what  was  done  by  the  parties^  and  does  not  proceed  upon  the 
conduct  of  the  trial. 

It    is  the  Duty  of  the  Government   to  put  in  all  its 

Evidence. 

The  burden  thus  being  upon  the  government,  as  I  have  insisted, 
it  is  the  duty  of  the  public  prosecution  to  put  in  all  the  evi- 
dence that  they  have  which  they  respect,  as  having  right,  rea- 
sonable, trustworthy  bearing  upon  the  question  of  guilt  or  inno- 
cence. It  is  wholly  inadmissible  for  a  government  by  incomplete 
proofs  to  urge  a  conviction,  when  they  have  in  their  possession 
proofs  which  would  defeat  the  conviction,  or  bring  it  into  doubt. 
Any  attitude  of  a  government  in  a  public  prosecution,  either  for 
personal  crime  or  for  forfeiture  of  property,  which  deals  with  the 
question  of  the  measure  and  quality  of  proof  it  shall  produce  upon 
a  speculation  of  its  interest  in  or  towards  getting  a  conviction,  is 
wholly  inconsistent  with  the  duty  of  a  public  prosecutor  or  of  a 
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government  as  plaintiff.  The  powers  of  government  are  not  com- 
mitted by  the  citizens  to  their  government,  nor  the  power  of  official 
action  by  the  government  to  its  prosecuting  officer,  to  be  used  in 
that  sense  and  in  tliat  form  at  all.  Such  action,  if  governmental, 
is  oppressive.  Such  action,  if  official,  and  without  the  sanction  of 
the  government,  is  a  desertion  or  betrayal  of  official  trust.  The 
prosecuting  officers  are  to  procure  conviction  upon  the  whole 
measure  of  evidence  and  proof  within  their  control,  and  not  other- 
wise. Now,  if  your  Honor  please,  the  government,  so  far  as  the 
proofs  are  disclosed,  should  have  regarded  Byron  as  having  more 
real  knowledge  on  this  subject  than  any  of  those  loose  characters 
that  have  been  put  upon  the  stand.  The  connection  of  any  of 
them  with  Wright  was  really  the  only  connection  that  could  bring 
them  towards  the  ship  or  its  owners,  and,  to  be  sure,  it  stopped 
short  entirely,  because  Wright  was  the  opposite  party  in  the 
treaty  and  bargain,  to  these  owners,  and  not  their  agent. 

But  Wright  himself  says  of  Byron  that  he  was  the  prime  actor 
in  anything  he  (Wright)  had  to  do  in  regard  to  this  vessel  or  the 
dealings  concerning  it,  and  it  is  proved  by  a  witness  that  Byron 
has  not  disappeared,  but  was  seen  in  the  city  within  a  week.  He 
occupies,  in  the  judgment  of  his  confederates,  tne  position  of  an 
informer ;  and  yet  Byron  is  not  produced  at  all  as  a  witness, 
though  apparently  upon  his  inforiiiation  and  his  suspicion  this 
whole  proceeding  has  been  taken.  Again,  the  master  of  this  ves- 
sel, its  officers,  the  consignee,  and  agent,  Mr.  Gary,  to  say  nothing 
of  the  Messrs.  Forbes,  have  all  been  in  attendance  during  the 
whole  of  this  trial  upon  the  subpoena  of  the  government.  It  is  not 
like  the  slaver  cases,'  where  the  government  sought  after  anybody 
and  everybody  who  was  supposed  to  have  connection  with  the  out- 
fit of  the  commercial  adventure,  and  could  not  find  them;  but 
everybody  has  been  here.  Rogers,  the  consul,  —  who,  in  the  testi- 
mony of  the  witnesses,  is  the  only  representative  of  Chile,  or  its 
wishes,  or  plans,  or  designs,  or  desires,  that  they  in  their  testimony 
bring  themselves  into  connection  with, —  he  has  attended  also,  un- 
der subpoena,  all  through  the  trial ;  and  none  of  these  witnesses  are 
offered  by  this  government,  whose  duty  it  is  to  present  the  most 
authentic  and  complete  statement  of  the  grounds  of  conviction  and 
inculpation  that  exist  within  their  knowledge. 

I  call  your  Honor's  attention  to  tliis,  that  the.  government 
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throughout  this  case,  has  chosen  to  speculate  upon  suspicion,  insin- 
uation, aspersion,  and  surmise,  and  not  to  exhaust  the  competent 
evidence  which  should  conduct  this  judicial  investigation,  in  the  in- 
terest of  truth.  And  as  the  Court  say,  in  the  case  of  United  States 
V.  Gooding^  in  a  case  of  criminal  forfeiture,  there  must  be  no  in- 
tendment of  any  kind  in  favor  of  the  government,  no  imposition  or 
burden  upon  the  claimant  or  defendant,  no  deviation,  not  merely 
from  the  legal  duty,  but  from  the  moral  responsibility  of  a  public 
prosecution  having  a  case  founded  upon  truth ;  not  garbled  and 
adjusted  by  ingenious  omissions  of  evidence,  but  made  up  of  the 
whole  body  of  facts  worthy  of  credit,  that  is  in  the  hands  of  the 
government. 

Upon  the  Whole  E'^^DENCE,   Hearsay  and  all,  no  Incul- 
pation OF  Ship  or  Owners. 

We  may  say  in  general,  that  upon  the  whole  proofs  of  this  case, 
without  sifling  the  quality  of  the  evidence,  but  taking  the  whole, 
hearsay  and  all,  just  as  it  reads,  as  if  it  were  evidence,  whether  it 
be  evidence  or  not,  there  is  no  proof  which  a  Court  of  Justice  will 
regard  as  adequate,  that  the  vessel  had  committed,  or  was  attempt- 
ing to  commit,  an  infraction  of  our  Neutrality  Act,  within  the  pur- 
poses alleged,  or  conceived,  or  suggested.  There  is  no  proof  to 
this  Court,  upon  this  evidence  all  through,  that  tends  to  produce  a 
conviction,  upon  which  a  Court  can  proceed,  without  excluding  any 
of  the  evidence  for  its  quality  of  hearsay,  that  this  vessel  was  pre- 
pared, or  fitted  out,  or  armed,  or  received  any  warlike  equipment 
or  fitment  whatever,  or  that  did  it  so  in  the  intent  that  it  should  be 
employed  in  the  service  of  one  belUgerent  against  the  other ;  that 
intent  and  that  action  b^ing  complete  and  fixed  of  enlisting  this 
vessel  in  the  service  of  one  belligerent  against  the  other,  in  ad- 
vance of  its  seeking  egress  from  this  port. 

My  learned  friend  cannot  put  your  Honor's  mind  upon  any  par- 
ticular parts,  or  upon  the  whole  effect,  of  this  evidence,  hearsay 
and  all,  that  is  not  entirely  consistent  with  the  proposition,  which 
is  of  as  complete  right  on  the  part  of  the  ship  and  its  owners,  of  as 
complete  innocence  on  the  part  of  the  ship  and  its  owners,  as  a 
voyage  to  China  or  to  Japan  would  be.  There  is  not  anything  to 
exclude  a  conclusion,  there  is  not  anything  to  induce  an  opinion  to 
the  contrary,  but  that  the  owners  of  this  ship  were  either  sending 
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her  out  on  a  proper  commercial  use,  and  continued  ownership  for 
future  commerce  in  themselves,  or  that  they  were  sending  her  out 
with  the  intention  of  offering  her  for  sale  as  an  object  of  commerce, 
—  nothing  at  all.  There  is  not  anything  in  the  evidence  tending 
to  show,  that,  if  they  had  the  purpose  to  sell  the  ship,  to  be  used  in 
either  of  the  pending  wars  that  now  disturb  the  peace  of  the 
world,  on  the  Eastern  or  Western  coast,  or  in  the  Chinese  sea, 
there  is  not  anything  to  show  they  had  the  purpose  or  implication 
to  sell  to  one  of  the  belligerents  rather  than  the  other.  Nay,  nar- 
row it  down  to  this,  that  tliis  vessel  was  intended  to  proceed  as 
fast  as  it  could  to  find  a  market  in  the  maritime  war,  so  far  as 
there  is  any  maritime  war,  in  the  present  collision  between  Spain 
and  Chile,  or  Spain  and  Peru,  there  is  not  anything  to  show  that 
these  owners,  if  sending  out  the  ship  for  that  purpose,  cared  a 
straw  whether  they  sold  her  to  Spain,  to  Chile,  or  to  Peru,  —  not 
a  word.  The  Santissima  Trinidad  leaves  nothing  to  be  said  upon 
the  lawfulness  of  an  armed  ship,  proved  to  have  guns,  by  the 
direct  will  of  the  owners,  when  fitted  out  complete  for  the  pur- 
pose, going  from  our  ports,  directly  into  the  public  service  of  one 
belligerent  against  another,  its  commercial  nature  vindicating 
the  entire  innocence  of  such  a  purpose  and  such  a  transaction. 
But  when  you  come  to  exclude  the  hearsay  evidence,  there  is  not 
anything  in  the  case  that  tends  to  raise  an  idea  in  anybody's  mind, 
that  the  vessel  was  intended  to  be  sold,  much  less  that  it  was 
intended  to  be  sold  to  either  belligerent ;  or  that  it  was  seeking  a 
market  in  reference  to  its  adaptability  and  capacity  to  be  turned 
into  a  ship  of  war,  rather  than  to  be  used  in  the  commerce  of 
the  Eastern  seas,  w^here  vessels  of  its  trim,  and  build,  and  faculties, 
are  used  by  the  score,  —  not  a  word.  It  is  only  from  certain 
hearsay  evidence,  within  a  very  narrow  compass,  and  that  a  sec- 
ond remove  from  original  testimony, — that  there  comes  to  be  a 
notion  that  there  had  been  some  preconcert  or  prearrangement, 
or  pre-direction  on  the  part  of  these  owners,  for  having  her  be- 
come the  property  of  Chile. 

General  Review  of  the  Evidence. 

But  if  you  look  a  little  more  particularly  to  the  general  effect 
of  the  proofs,  your  Honor  will  find,  in  the  affirmative  evidence  of 
this  case,  produced  by  the  government,  abundant  refutation  of  any 
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inculpation  olT  the  ship.  The  evidence  shows  that  the  whole 
treaty  to  which  the  owners  are  proved  a  party  was  simply  com- 
mercial, —  merely  for  a  sale.  Who  says  to  the  contrary  ?  Well, 
literally,  nobody.  That  the  ship  was  for  sale,  that  they  wanted 
to  sell  her,  that  they  treated  with  this  or  that  broker  who  intro- 
duced himself  as  having  the  means  or  the  hope  of  finding  them  a 
purchaser,  that  they  wanted  payment  in  cash,  and  nothing  else, 
and  expected  to  part  with  their  ship  as  she  was,  as  she  lay,  and 
nothing  else,  —  is  in  the  mouth  of  every  witness  who  speaks  either 
of  any  matter  to  which  he  was  competent  to  testify,  or  in  repro- 
duction, under  oath,  of  loose  and  irresponsible  statements  made  to 
him  by  others.  It  is  equally  apparent  upon  these  proofs,  that  all 
these  treaties  fell  through  utterly,  —  that  there  was  not  a  basis 
of  transaction  or  negotiation  in  anything  that  passed  from  seller  to 
buyer,  or  from  buyer  to  seller,  or  any  footing  upon  which  all  these 
active  and  laborious  intervening  brokers  and  intermeddlers  could 
raise  a  claim  for  a  commission.  That  is  not  contradicted  by  any- 
body. The  only  fact  proved,  as  following  these  negotiations,  in 
which  the  owners  of  this  ship  were  willing  to  deal  with  parties, 
whenever  they  should  disclose  themselves,  treat  of  the  price  and 
be  ready  to  receive  pay,  —  the  only  additional  fact,  as  proved,  is, 
that  these  treaties  having  wholly  disappeared,  and  the  ownership 
remaining  undisturbed  and  unchanged,  and  the  vessel  being  as  she 
had  been,  nothing  done  to  her  whatever,  —  that  she  is  found  pro- 
posing herself  openly  to  clear  at  our  Custom-House  as  an  Ameri- 
can ship,  with  American  owners  and  the  American  flag,  for  Pana- 
ma, with  nothing  on  board  of  her  except  750  tons  of  coal  and  six 
months*  provisions,  if  you  please.  This  is  all  that  is  proved  as  mat- 
ter of  fact,  — ^.that,  after  the  failure  of  efforts  to  sell  this  vessel,  its 
owners  are  found  clearing  her  with  coals  and  provisions  on  board 
for  Panama.  Now  that  is  innocent,  and  certainly  everything  is 
open*  She  lies  at  as  public  a  wharf  as  can  be  found,  her  outfit 
and  furnishing  and  provisions  and  coal  are  got,  in  an  open  manner, 
from  responsible  people.     That  is  all  that  is  proved. 

That  being  so,  what  fills  the  space  of  proof  one  way  or  the 
other  between  these  two  principal  facts?  That  will  be  for  me 
now  to  consider.  Now  this  point  upon  the  evidence  is  indisput- 
able, viz.  that  the  Meteor  owed  whatever  capacity  or  adapta- 
bility to  be  converted  into  a  cruiser  or  hostile  ship  she  possessed 


84  THE  CASE  OF  THE  STEAMSHIP  METEOB. 

to  the  plans  and  purposes  of  her  ori^nal  structure,  and  that  nei- 
ther of  them  was  at  all  connected  with  the  illegal  intent  of  the  stat- 
ute, or,  much  less,  with  the  alleged  intent  of  the  libel.    Is  not  that 
true  ?   She  was  finished,  I  think,  in  December,  1864.   Just  as  she 
was  when  seized  hy  the  marshal  on  the  23d  January,  1866,  just 
so  she  came  from  the  hands  of  the  builder  in  1864,  and  was  ready 
to  and  did  enter  into  the  navigation  of  the  seas,  in  the  employment 
that  awaited  her.     Now,  whatever  was  done  to  her,  of  equipment, 
of  preparation,  of  fitting  out,  of  arming,  was   then   completed. 
Without  discussing  how  much  it  was,  —  if  it  were  up  to  the  point 
of  being  ready  to  commit  hostilities,  —  who  is  to  allege  that  the 
physical  acts  performed  upon  this  ship,  up  to  that  time,  were  with 
the  intent  that  she  should  be  employed  by  a  foreign  nation  with 
whom  we  were   at   peace,  against   another  foreign   nation  with 
whom  we  were  at  peace.     Whatever  of  adaptation,  of  preparation, 
of  fitment  of  and  for  a  warlike  purpose  and  use,  was  found  in  this 
ship  at  the  time  of  her  seizure  by  the  marshal,  w^as  to  be  found  in 
her  when  she  w^as  completed  in  1864,  and  ready  to  engage  in  the 
service  she  undertook.     Will  anybody  allege  that  this  ship  was 
equipped,    fitted   out,   or    armed,  —  the   evidence   of  her   being 
equipped,  fitted  out  and  armed  dating  from  the  time  that  she 
entered  into  the  navigation  of  the  seas,  as  she  was  when  seized,  — 
will  anybody  be  found  to  allege  that  that  was  done  with  intent  that 
she  should  be  used  in  the  service  of  any  foreign  state  against 
another  foreign  state  with  which  we  were  at  peace  ?     That  is  not 
enough.     Will  anybody  be  heard  to  allege  that  it  was  done,  that 
she  should  be  employed  in  the  service  of  Chile  against  Spain? 
Whatever  was  done  was  done  by  the  end  of  1864.     But  it  is 
proved  aflinnatively  that  whatever  of  warlike  adaptability  entered 
into  the  structure  of  this  vessel  was,  in  the  intent  of  its  owners, 
patriotic  citizens,  that  she  might  be  used  in  the  service  of  our  gov- 
ernment to  overtake  and  overcome  the  marauders  of  our  commerce 
in  our  civil  war.     So  that  you  get  that  all  out,  and  you  find  be* 
sides,   that  the   Chilian  war  did  not  exist  in  imagination  at  the 
time   this  vessel   had  everything  done  to  her  that  was  done  in 
this  direction  of  adaptation  or  preparation  for  warlike  purposes. 

Now  we  will  look  at  what  was  done  in  the  way  of  warlike 
adaptation,  preparation,  equipment,  and  in  her  structure  and  com- 
pletion, during  the  whole  period  she  kept  the  seas. 
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Why,  if  your  Honor  please,  it  comes  to  this,  —  that  there  was 
nothing  warlike  of  adaptation,  plan,  or  execution  about  the  vessel, 
or  of  adaptability,  exclusively  in  that  direction,  except  that  she 
was  pierced  for  guns,  —  nothing  else  whatever.  Certainly  the 
government  will  not  contest  the  testimony  of  their  own  witness 
(all  the  witnesses  are  their  own)  upon  this  subject.  The  first 
item  of  proof  of  the  warlike  adaptation  or  adaptability,  upon  which 
the  government  seemed  disposed  to  rely,  —  and  certainly  it  had 
the  quality  of  being  proof  that,  affected  the  owners  of  this  vessel, 
because  it  proceeded  from  them,  a  trait  which  does  not  belong  to 
much  of  the  testimony  in  this  case,  —  is  the  letter  of  Mr.  R.  B. 
Forbes,  written  in  September,  1865,  to  a  broker  here,  which  I 
will  read.  The  government  give  us  no  evidence  about  this  Mr. 
Schmidt,  to  whom  it  is  written,  or  any  negotiation  or  occasion  he 
had  in  respect  of  this  vessel;  but  they  do  give  us  this  letter, 
written  September  13,  1865,  which  your  Honor  will  notice  was 
twelve  days  before  war  wa^  declared  on  the  other  side  of  the  con- 
tinent, and  as  much  as  three  months,  I  suppose,  before  its  exist- 
ence was  known  here.  This  letter  was  written  by  the  owners  of 
this  vessel  to  a  broker.  The  government  leaves  us  in  the  dark  as 
to  what  he  did,  suppresses  the  fact  that  it  had  nothing  to  do  with 
Chile,  —  nothing  whatever,  —  and  is  going  to  claim  here  that  it 
had ;  claiming  this  from  conclusions  made  out  of  omissions  of  their 
own  proof.  The  letter  comes  to  this :  That  the  ship  is  for  sale, 
though  not  offered,  as  she  needs  to  be  cleaned  after  her  use.  He 
wanted  to  know  whether  the  broker  expects  to  earn  a  commission 
from  them  if  he  effects  the  sale,  and  how  much  it  will  be ;  then 
states  that  she  was  built  to  be  used  by  our  government  against  the 
cruisers  on  our  commerce,  and  would  have  been  so  used  if  the 
war  had  not  terminated ;  and  then  goes  on  to  state  what  guns  she 
was  capable  of  carrying.  That  is  all  there  is  of  warhke  prepara- 
tion about  the  vessel,  —  her  capacity  to  carry  a  certain  number  of 
guns.  The  rest  that  is  stated  about  the  vessel  gives  her  speed, 
the  power  of  her  engines,  &c.,  which  has  nothing  warlike  about 
it.  It  is  stated  that  she  had  been  tried  by  the  Navy  Department 
and  had  made  excellent  tirtie,  faster  than  any  screw  propeller,  and 
the  letter  then  refers  to  H.  B.  Cromwell  &  Co.,  merchants,  of 
this  city,  in  whose  service  she  had  been  in  a  purely  commercial 
character,  as  a  carrying  ship.     That  is  all. 

VOL.  II.  8 


86  THE  CASE  OF  THE  STEAMSHIP  METEOR. 

Then  when  the  government  are  getting  to  the  end  of  their  case, 
they  prove  by  Capt.  Nichols,  who  was  an  experienced  captain  and 
sailor  in  the  merchant  service,  and,  in  the  volanteer  navy  of  our 
country  during  the  late  war,  had  served  several  years  in  command 
of  war  ships,  as  follows :  — 

**  Q.  You  say  you  examined  her  pretty  carefully,  state  whether  or  not  she 
was  fitted  out  and  prepared  for  war  purposes,  from  the.  examination  you  made 
of  her  ?  " 

He  says: 

"  Partially." 

Q.  When  you  say  "  partially,"  what  do  you  mean  ? 

A.  She  is  pierced  for  guns  —  four  on  a  side,  I  think  —  three  or  four  on  a 
side,  with  one  long  fore  and  all  port  amidships,  for  a  pivot  gun. 

Q.  That  is  what  you  mean  by  **  partially." 

A.  That  is  about  all  I  know  on  board  that  ship,  that  yon  can  really  say  was 
fitted  for  war  purposes.    The  balance  yon  might  see  on  any  vessel." 

That  is  the  degree  of  adaptation  in  her  structure  —  that  she 
was  pierced  for  guns  —  for  three  or  four  on  a  side,  and  one  pivot 
gun ;  whether  she  would  come  up  to  Mr.  R.  B.  Forbes'  descrip- 
tion of  her  capacity  or  not  is  wholly  immaterial  in  this  inquiry, 
because  you  have  it  on  most  certain  and  definite  proof  in  the 
cause,  that  that  is  all  there  was  about  her.  Well,  now,  that  the 
Meteor  was  swift,  and  that  her  model  was  well  adapted  to  that 
quality  of  swiftness,  is  not  a  warlike  adaptation :  and  so  with  any- 
thing else  there  was  about  her  that  made  her  a  good  swift  steam- 
ship, —  there  is  nothing  warlike  about  that.  Indeed,  Capt. 
Nichols  fairly  states  the  point,  when  he  says,  that  is  all  you  could 
see  that  was  warlike  about  her.  The  rest  might  be  seen  on  board 
of  any  ship.  She  was  sharp,  she  is  not  round ;  she  is  clipper- 
built,  and  subject  to  the  criticism,  perhaps,  of  being  too  sharp  for 
a  good  carrier,  and  therefore  not  well  fitted  for  the  cotton  trade ; 
but  she  is  well  fitted  for  the  trade  in  which  many  vessels  are  em- 
ployed to  double  Cape  Horn  and  get  to  the  Pacific  Coast,  or  to 
get  to  China  and  bring  back  valuable  cargoes  with  speed.  That 
is  what  the  ship  was  fitted  for.  That  would  have  led  to  her  being 
sent  to  the  China  trade,  where  the  quality  of  swiftness  in  trans- 
porting valuable  cargoes  makes  that  class  of  vessels  the  only  one 
sought. 

Then  you  come  to  this  oth^r  point,  about  which  there  is  no 


THE  CASE  OF  THE  STEAMSHIP  METEOR.  87 

doubt,  and  that  is,  that  the  Meteor  was  never  used,  nor  equipped, 
nor  fitted  out  to  be  used  in  any  actual  employment  to  which  she 
had  ever  been  put,  except  for  commercial  objects.  These  employ- 
ments have  been  twofold,  —  first,  during  the  continuance  of  the 
war,  in  her  charter  of  hire  to  the  government,  to  be  used  in  the 
transportation  of  troops  as  a  burden  ship  only,  and,  second,  in 
regular  commerce. 

The  first  is  just  as  commercial  a  use,  so  far  as  the  owners  are 
concerned,  and  so  far  as  the  qualities  of  the  ship  are  concerned,  as 
if  it  had  been  in  the  employment  of  a  merchant  in  the  transporta- 
tion  of  cotton,  leaving  out  the  element  that  she  was  in  the  employ- 
ment of  a  belligerent.  Now,  that  is  all  the  ship  has  ever  done,  or 
been  in  a  condition  actually  to  do. 

It  is  plain,  on  all  the  evidence  in  the  case,  that  from  the  time 
she  carried  her  last  cargo,  no  equipment,  furnishing,  or  fitting  out 
of  the  Meteor,  by  any  person  for  any  purpose,  or  with  any  intent, 
has  occurred.  Does  any  witness  shake  that  ?  The  Statute  says, 
that  the  foundation  upon  which  criminal  intent  is  to  rest  is  the 
fitting  out  and  arming,  the  attempting  to  fit  out  and  arm,  the 
procuring  to  be  fitted  out  and  armed,  or  being  concerned  in  fitting 
out  and  arming.  Now,  from  the  time  this  vessel  delivered  her  last 
cargo,  till  the  time  of  her  seizure,  nobody  has  fitted  her  out,  or 
prepared  her,  or  equipped  her,  or  furnished  her,  for  any  purpose 
in  any  intent  whatever.     The  fact  wholly  fails. 

Then  it  is  beyond  dispute,  that,  during  the  whole  of  this  time,  she 
was  offered,  proposed,  intended,  desired  by  her  owners,  and  all 
persons  connected  with  her  (and  that  is  their  only  desire,  and  pur- 
pose, and  plan),  to  be  sold  for  money,  and  that  whatever  has  been 
done  has  been  done  openly,  notoriously,  and  sincerely.  Is  not  that 
true  ?  So  far  from  this  vessel  ever  being  taken  away  from  any 
purpose  that  her  owners  had  concerning  her  previous  to  the  coming 
up  of  the  Chilian  war,  so  far  from  a  diversion  of  her  into  a 
purpose  of  enlistment  in  the  belligerent  service,  why,  long  before 
the  war,  she  has  been  in  the  purpose,  and  in  the  plans,  and  in  the 
actions  of  her  owners  a  subject  of  sale,  offered  for  sale,  desired  to 
be  sold,  and  as  Mr.  Wright,  the  broker,  says,  known  to  all  persons 
connected  with  the  shipping  interest  to  be  for  sale.  So  that  you 
get  nothing  even  by  the  way  of  diversion  of  the  vessel,  aside  from 
the   points  of  material   equipment   or   preparation   taking  place 
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upon  her,  which  the  statute  requires.  There  is  no  diversion 
of  her,  she  is  not  moved  in  the  action  or  purposes  of  the  owners 
one  hair's-breadth  by  reason  of  the  Chilian  war.  She  was  for  sale 
before,  and  she  is  for  sale  now. 

During  the  same  time,  no  treaty  or  project  respecting  the  vessel, 
to  which  the  owners  were  a  party,  has  contemplated  anything  but 
an  absolute  sale  for  money,  as  she  lay,  without  change,  and  free 
from  any  preparation  or  prospective  employment,  or  intent,  or 
interest  of  the  owners  beyond  a  sale.  Is  not  that  so  ?  The  gov- 
ernment began  by  calling  into  Court  this  letter  of  Mr.  Forbes,  in 
the  middle  of  September,  in  answer  to  a  proposition  made  to  him 
bj'  a  broker  as  to  whether  his  ship  was  for  sale,  and  what  the  price 
was.  They  do  not  give  evidence  of  what  the  letter  was  to  Mr. 
Forbes,  or  .bring  the  broker  here.  They  do  not  show  that  he 
wanted  it  for  war,  much  less  that  he  wanted  it  for  Chile.  Then 
she  was  for  sale. 

There  was  proof  of  the  situation  of  our  vessel,  of  our  purpose,  of 
our  intent  to  sell  her  if  we  could  ;  and  from  that  time  onward  that 
is  all  they  prove  of  purpose,  of  wish,  of  interest,  of  plan,  on  the 
part  of  the  owners  or  anybody  else  that  controlled  this  vessel,  or 
represented  the  owners  or  their  interest,  or  was  responsible  in  any 
degree  or  any  form. 

All  that  further  appears  is,  that  Wright,  the  broker,  tried  to  buy 
her,  and  failed,  as  the  other  initiated  treaty  of  Schmidt  seems 
to  have  gone  no  further.  This  effort  of  Wright  to  buy  her 
fails.  About  this  effort  of  Wright  to  buy  her,  it  would  appear 
there  never  were  any  responsible  principals  behind  Wright  at  all, 
and  there  never  was  any  money  at  all  for  the  purchase  of  this 
vessel ;  and  these  owners,  after  having  treated  with  Wright  for 
the  sale  of  the  ship,  were  waiting  for  an  offer  of  money,  waiting  for 
the  name  of  a  party  that  was  to  take  her,  and  ready  to  pay  the 
money.  Up  to  that  time,  I. need  not  suggest,  the  jvhole  treaty 
was  an  open  one,  as  to  whether  anything  would  be  done,  and  after 
the  knowledge  on  both  sides,  on  Wright's  part  and  on  their  part, 
and  on  the  part  of  these  runners,  and  on  the  part  of  Rogers,  the 
only  supposed  representative  of  Chile  who  had  to  do  with  these 
runners  and  Wright,  that  there  could  not  be  any  sale  of  the  ship 
because  there  was  no  money  to  pay  for  her,  and  because,  if  they 
should  buy  her,  they  would  be  likely  to  find  difficulty  in  getting  her 
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out,  in  consequence  of  the  provisions  of  our  neutrality  law,  —  after 
the  effort  to  find  some  capitalist  that  would  discount  the  bills  of 
Chile,  furnish  the  money  to  buy  the  ship,  and  then  undertake,  for 
a  large  margin  of  profit  on  the  transaction,  to  deliver  the  ship  out- 
side of  our  neutrality,  —  they  all  failed  to  accomplish  anything, 
because  there  was  no  substance  and  no  funds  anywhere.  That 
being  made  apparent  upon  the  proofs,  what  is  the  next  thing  that 
appears  ?  The  next  thing  that  appears  is  the  situation  of  the  vessel 
at  the  time  she  was  seized.  The  gap  is  not  filled  at  all  by  any 
action  of  anybody.  But  it  is  very  easy,  upon  the  necessary 
deductions  from  the  proofs  as  they  appear,  to  show  that  the  owners 
of  this  ship,  finding  no  market  for  her  here,  proposed  either  to 
use  her  in  foreign  commerce,  or  to  sell  her  abroad,  —  one  or  the 
other.     It  is  a  wholly  immaterial  inquiry  which. 

Now,  I  am  speaking  of  facts.  Were  not  the  owners  unchanged  ? 
Has  not  the  District  Attorney,  by  elaborate  proof,  shown  to  you 
that  at  the  time  of  the  seizure  of  this  vessel  the  Messrs.  Forbes 
owned  her,  having  the  whole  legal  title,  a  party  of  American 
citizens  having  contributed  to  her  building,  and  that  this  relation 
continued  ?  The  register  and  manifest  at  the  Custom  House  show 
that,  at  the  time*  they  seized  her,  the  property  in  her  had  not 
changed.  They  except  even  to  the  Forbes'  being  the  sole  claim- 
ants, that  they  must  bring  in  these  other  gentlemen,  whom  they 
say  are  owners,  within  the  requirements  of  the  Admiralty  law. 
The  fact  may  then  be  considered  affirmatively  proved  by  our 
government,  that  the  ownership  had  not  changed,  and  was  not  *at 
all  difieremt  from  what  it  had  been  at  the  time  of  the  building  of 
the  ship.  Well,  there  she  is.  She  is  under  this  register,  in  this 
ownership,  under  our  flag,  regularly  and  openly  ready  to  be 
cleared  at  the  Custom  House ;  she  was  not  interrupted  by  the 
revenue  officers,  and  against  the  sincerity  of  this  destination  of  tlie 
ship  no  proof  whatever  has  been  given  by  the  government  in  this 
prosecution,  —  literally  none. 

On  that  state  of  facts  proved  affirmatively  by  them,  and  under 

the  condition  of  the  law  which  permitted  the  owners  of  this  or  any 

other  ship,  whatever  degree  of  completeness  of  warlike  preparation 

there  might  be  about  her,  to  sell  her  here,  or  to  take  her  abroad 

and  sell  her  to  a  belligerent  in  flagrant  war,  it  is  claimed  by  this 

government  that  they  have  made  out  a  case  of  illegality,  against 

8* 
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this  vessel,  under  the  charge  that  she  has  been  fitted  out  and  armed, 
or  attempted  to  be  fitted  out  and  armed,  or  that  somebody  has  been 
concerned  in  fitting  out  and  arming  her. 

If  your  Honor  please,  to  bring  this  matter  down  to  some  distinct 
tests :  suppose  that  this  vessel,  while  she  lay  at  the  wharf,  without 
any  coals  or  provisions  on  board  of  her,  had  been  sold  to  the  Chilian 
government,  or  had  been  agreed  to  be  sold  to  the  Chilian  govern- 
ment, deliverable  outside  of  this  port,  or  deliverable  in  Chile,  and 
*  that  was  proved  by  a  written  open  contract,  brought  into  Court,  will 
the  prosecuting  officer  claim  that  that  brings  her  within  the  statute 
against  fitting  out  and  arming  with  intent  that  she  should  be  used 
by  a  belligerent  ?  Where  would  be  the  single  act  attempted  or 
initiated  in  respect  to  this  vessel,  with  this  guilty  intent  ?  Mani- 
festly nothing.  So  that  your  Honor  sees  you  are  at  once  brought 
down  to  the  question,  first,  in  this  distinct  and  definite  form :  Is 
putting  on  board  of  a  vessel  coal  for  a  voyage,  and  provisions  for 
a  voyage,  a  fitting  out  or  arming  a  vessel  for  warlike  use  against  the 
Neutrality  Act  ?  Manifestly  it  is  not.  Putting  coals  on  board  a 
vessel  for  a  voyage,  and  putting  provisions  on  board  a  vessel  for 
a  voyage,  are  not  of  warlike  aspect  or  tendency  at  all. 

There  is  no  clause  in  this  act  of  "  causing  a  vessel  to  sail, 
with  intent  that  she  shall  be  used  in  a  warlike  purpose,"  as  there 
is  in  the  Slave-Trade  Act  of  causing  a  vessel  to  sail,  &c. ;  and  it  is 
perfectly  settled  from  the  action  of  Washington's  Cabinet  down  to 
this  time,  that  vessels  in  the  service  of  one  or  the  other  belligerent, 
that  do  not  receive  ivarlike  equipments  in  our  ports  for  that  ser- 
vice, and  with  the  intent  of  being  employed  in  that  service,  are 
not  brought  within  the  inhibition  of  this  act,  or  within  the  obliga- 
tions of  neutrality  that  have  led  to  this  act. 

What  reason  is  there  that  a  vessel  acquired  by  a  belligerent, 
and  not  guilty  up  to  the  time  of  acquisition,  should  be  prohibited 
from  receiving,  not  warlike  equipments,  but  coals  and  provisions 
suitable  for  a  voyage  ?  Your  Honor  will  find  that  our  statute  has 
unquestionably  limited  its  restraint  of  the  use  of  our  ports,  in  aid 
and  in  the  service  of  either  belligerent,  wholly  to  warlike  equip- 
ments. A  vessel  of  war  either  coming  here,  or  found  here,  may 
receive  very  much  of  her  equipment  that  is  of  an  indifferent 
character  between  war  and  peace,  and  that  includes  all  the  nauti- 
cal equipments  of  the  vessel,  her  apparel,  her  provisions,  and  fiir- 
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nishing  with  coal.  So  that  there  really  would  be  no  violation  of 
our  Neutrality  Act,  it  seems  to  me,  if  Chile  had  acquired  by  pur- 
chase a  transfer  of  the  title  of  this  ship,  if  she,  having  acquired 
that  title,  openly  undertook  to  put  coal  and  provisions  on  board 
with  a  commercial  crew,  and  took  the  vessel  out  to  Chile,  —  no  vio- 
lation of  our  Neutrality  Act  whatever. 

If  you  are  ever  to  find  a  fitting  out  or  an  equipment  distinct 
from  the  material  improvement  or  adaptation  of  the  vessel  to  be  a 
fighting  ship,  in  merely  preparing  her  far  sea,  you  must  find  it  in 
the  circumstance  of  providing  her  with  a  crew  for  fighting  or  war- 
like purposes,  and  the  provisions  for  that  crew,  made  a  warlike 
fitment  by  being  intended  for  a  warlike  crew.  But  I  hold  it  to  be 
manifest  that  a  ship  having,  if  you  please,  adaptability  for  use  in 
commerce,  may  be  acquired  by  any  foreign  government  in  our 
ports  by  purchase ;  and  if,  after  the  acquisition,  the  only  fitting 
out  and  preparation  for  sea  and  egress  from  port,  prepared  or 
attempted,  is  with  a  commercial  and  peaceful  crew,  with  coal  for 
the  use  of  her  engines,  and  provisions  for  the  support  of  a  commer- 
cial and  peaceful  crew,  there  is  no  infraction  of  our  neuti'ality 
laws  whatever. 

Nor  is  there  anything  technical  or  formal  in  this  decision  ;  it  is 
essential.  If  it  is  competent  for  a  foreign  nation  to  buy  a  ship,  it 
is  competent  for  a  foreign  nation  to  take  her  out,  omitting  any 
warlike  change  or  equipment. 

I  come  now  to  the  point  of  the  predicament  of  a  ship  that 
is  manifestly  intended  and  prepared  for  public  use  of  a  bellicr- 
erent,  —  freedom  in  the  sale,  in  the  equipment,  in  the  outfit- 
ting, in  the  delivery  of  which  by  a  foreign  belligerent,  in  flagrant 
war,  to  be  used,  in  its  service,  against  another  foreign  belligerent 
with  whom  we  are  at  peace,  —  is  not  within  the  inculpation  of  the 
Statute ;  and  that  is  the  case  of  a  transport  or  store  ship.  Well, 
now,  if  you  take  this  ship  as  she  lay,  as  she  was  fit  to  be  used,  as 
she  ever  had  been  used,  in  the  service  of  our  government,  you 
find  in  her  nothing  but  adaptation  or  appropriateness  for  use  as  a 
store  ship  or  transport. 

If  the  Court  please,  my  learned  friend  undertook  to  interpolate 
this  description  of  vessels  into  our  act,  —  it  being  found  in  the 
British  act  as  an  amendment,  an  addition,  or  advance  upon  our 
act, —  to  interpolate  a  prohibition  against  fitting  out  and  arming. 
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or  furnishing  a  vessel  with  intent  that  it  shall  be  used  by  one 
belligerent  in  its  service,  as  a  transport  or  store  ship ;  under  this 
singular  pretence  that  the  words,  "  to  cruise  '^  against  the  sub- 
jects or  property  of  a  nation  with  which  we  are  at  peace  was 
answered,  not  by  a  ship  prosecuting  hostilities,  capable  of  prose- 
cuting hostilities  merely,  but  by  a  ship  that  should  serve  the  pur- 
pose of  a  transport  or  store  ship,  —  because  "  cruising  "  did  not 
mean  fighting,  and  might  mean  carrying. 

I  shall  spend  no  words  upon  the  question  of  whether  the 
language,  in  its  common  or  in  its  strict  sense,  justifies,  in  the  least, 
this  interpretation  of  the  word  ^'  cruise,"  but  rest  on  better  and 
clearer  ground  (because  judicial,  and  practical  in  the  conduct  of 
our  government)  that  the  interposition  of  these  words  in  the  Brit- 
ish statute  is  an  addition,  and  it  is  idle  to  say  the  law  is  the  same 
without  it;  recognized  as  a  difference  in  all  the  comments  and 
applications  of  their  law  that  have  been  made  by  their  Courts,  and 
in  all  the  comments  that  have  been  made  upon  the  law,  in  our 
Courts ;  and  upon  the  known,  public  political  doctrines  of  our 
government,  that  there  is  nothing  to  prevent  or  interfere  with  the 
furnishing  of  transports  or  store  ships  to  either  belligerent,  during 
a  flagrant  war,  to  be  used  in  its  service  in  that  very  war,  against 
another  belligerent  with  whom  we  are  at  peace.  I  refer  your 
Honor  to  President  Pierce's  message  in  1855,  a  recognized  and 
complete  approval  by  our  government  of  what  were  known  to 
be  the  interests  of  our  people.  Our  transports,  without  stint,  were 
furnished  in  the  war  between  England,  Prance,  and  Russia,  with 
which  powers  we  were  at  peace,  and  no  complaint  was  made,  or 
at  least  none  received  by  our  government. 

Your  Honor  sees  that  the  condition  in  which  they  would  put 
this  vessel  and  inhibit  her  wholly  fails,  on  the  proofs,  of  the  condi- 
tions which  are  necessary  to  make  it  illegal,  even  if  a  contract  had 
been  made  out  between  the  owners  of  this  vessel  and  the  Chilian 
government  to  deliver  the  vessel  at  a  neutral  port  abroad.  I  need 
not  pause  to  say  there  is  no  proof  of  this  kind  whatever.  If  it 
were  proved,  and  the  contract  produced  in  Court,  there  is  nothing 
whatever  in  the  state  of  the  vessel,  or  what  we  have  done  to  her, 
or  what  we  were  proceeding  to  do,  in  the  execution  of  any  such 
contract,  if  it  had  been  made,  that  would  not  have  been  justified 
under  our  law ;  first  without  reference  to  the  distinction  that  she 
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might  be  used  as  a  transport  or  store  ship  ;  secondly,  on  that  dis- 
tinction, that  there  is  no  evidence  that  any  other  use  than  that 
was  intended. 

We  have  proceeded,  if  your  Honor  please,  in  the  course  of 
transactions  detailed  by  evidence,  trustworthy  or  not  trustworthy, 
to  tlie  condition  of  the  vessel  in  the  hands  of  its  owners,  as  it  was 
preparing  to  leave  this  port,  and  what  else  appears  ?  Why,  it 
appears  that  a  parcel  of  irresponsible  intermeddlers,  employed 
neither  by  Chile  nor  by  the  owners  or  agent  of  this  vessel,  nor  by 
any  broker  of  respectable  character  or  position,  who  justly  inter- 
vened in  a  matter  of  his  business,  when  he  knew  the  ship  was  for 
sale, — like  Mr.  Wright  or  Mr.  Schmidt, — a  party  of  irresponsi- 
ble intermeddlers,  B^Ton,  McNichols,  Major  Conkling  and  Captain 
Nichols,  have  intervened  for  their  own  gain ;  the  first  three  with 
an  intent  to  divide  between  themselves  the  sub-commission  that 
might  be  earned  in  a  transaction  of  the  sale  of  this  ship,  if  such  a 
transaction  should  be  accomplished ;  Captain  Nichols,  who  seems 
to  have  been  in  search  of  the  guilty  profits  of  privateering,  if  per- 
chance he  could  find  any  such  enterprise  fitting  out  from  our 
shores.  These  three  men  —  Byron,  Major  Conkling  and  McNichols 
—  are  men,  obviously,  who  are  unable  to  say  anything  very  important 
on  this  subject.  They  do  not  come  into  it  from  either  side.  They 
are  not  employed  by  anybody.  Byron  is  not  produced,  —  why  not, 
the  government  may  in  argument,  they  certainly  do  not  in  evi- 
dence, explain,  —  characterized  by  Wright  with  whom,  as  the 
nearest  person  to  any  responsible  negotiation  (and  he  nothing  but 
a  broker,  acting  for  a  commission,  employed  by  neither  side,  intro- 
duced as  an  instrumentality  by  these  people  themselves  who  set 
him  in  motion)  —  characterized  by  Wright  as  the  "  prime  actor,"  and 
the  testimony,  as  I  have  remarked,  of  McNichols  and  Major  Conk- 
ling, indicating  him  as  the  informer,  who  was  expecting  to  take 
$  125,000  or  f  150,000,  which  was  to  come  to  his  share  from  the 
confiscation  of  this  vessel,  and  Captain  Nichols  professing  himself 
as  ready  to  violate  the  law  by  enlisting  in  the  service  of  a  foreign 
belligerent,  against  a  nation  with  whom  we  are  at  peace,  and 
ready  to  do  it  in  an  employment,  and  from  motives,  of  personal 
interest  which  did  not  distinguish  his  proposed  enterprise  from 
that  of  a  pirate,  on  any  moral  considerations.  But,  beyond  this 
general  discredit  in  the  forum  of  conscience  and  human  nature, 
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which  Captain  Nichols  brings  upon  himself,  his  evidence  of 
irritation,  and  his  vexation  that  the  Meteor  was  not  made  a  cniiser, 
and  that  he  was  not  put  in  command  of  her,  exhibits  itself  verj 
distinctly.  He  told  Mr.  Forbes,  on  board  of  the  ferry-boat,  that  if 
that  vessel  went  out  to  Chile,  as  he  (Captain  Nichols)  seemed  to 
think  she  was  going,  he  had  expected  to  go  in  command  of  her. 
He  certainly  did  not  expect  it  from  Mr.  Forbes,  for  he  had  never 
spoken  with  him  of  any  agreement  or  expectation  of  that  kind 
until  the  day  when  he  complained.  He  did  not  pretend  that  he 
had  expected  anything  from  Mr.  Forbes.  Well,  his  other  exhibi- 
tion of  temper  and  spleen  and  disappointment,  and  general  ani- 
mosity against  anybody  that  could  receive  it  from  him,  was  shown 
towards  Mackenna,  whom  he  saw  after  he  (Nichols)  supposed  the 
vessel  was  to  sail  from  this  port,  and  whoto  he  abused  roundly  for 
not  putting  him  (Nichols)  in  command  of  her,  —  telling  him  that 
he  preferred  rebels,  and  he  was  as  good  as  a  rebel  himself;  which 
was,  of  course,  not  a  very  exact  interpretation  of  Mackenna's 
relations  to  our  government,  as  he  did  not  owe  it  any  allegiance,  — 
still,  near  enough  to  satisfy  the  temper  of  Captain  Nichols.  It 
appeared  on  cross-examination,  that  the  Captain  had  never  seen 
Mackenna  but  once  before  he  gave  him  this  tirade  of  abuse,  and 
that  nothing  had  ever  passed  between  them  whatever,  in  regard  to 
his  having  command,  or  being  employed,  and,  in  fact,  you  find, 
that  the  source  of  the  gallant  Captain's  discontent  was  irritation 
from  what  he  heard  Mackenna  had  said  about  him,  in  comparison 
with  other  persons  as  more  suitable  to  take  command  of  a  ship  of 
war  than  hirnself,  until  finally  the  Captain  became  abusive  of  the 
whole  navy,  and  indeed  of  the  Republic  of  Chile  itself.  He 
undemood  that  Mackenna  thought  he  (Nichols)  was  not  polished 
enough  for  the  great  Chilian  navy,  —  on  the  whole,  the  Captain 
had  a  thorough  contempt  of  everybody,  including  the  Republic 
itself  and  its  navy,  its  agents,  and  a  thorough  hatred  for  these 
innocent,  respectable  Boston  gentlemen,  who  never  had  had  a 
word  to  say  to  him  whatever,  —  growing  wholly  out  of  the  fact  that 
his  speculation,  entirely  spontaneous  with  himself,  just  as  much  as 
Byron's  was  with  himself,  ended  in  his  not  having  a  commission  to 
go  out  on  a  war  ship  or  privateer  of  the  Chilian  government,  and 
the  apparent  sufficient  and  amicable  solution  of  his  rejection  fix)m 
any  such  office,  that  there  were  not  any  war  ships  or   privjiteers 
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going  out,  of  course  did  not  jump  with  his  temper  ;  but  to  make  a 
cause  of  complaint,  he  had  to  invent  the  fact  that  the  ship  or 
privateer  was  going  out, — a  pure  figment  of  his  imagination, 
unsupported  by  evidence,  out  of  which  he  built  this  personal  affiront, 
and  on  which  he  founded  his  testimony. 

Now,  all  these  people  show  you  so  much  and  nothing  more,  — 
nothing  of  any  consequence  about  the  Meteor  itself.  That  is  plain. 
Nothing  of  any  consequence  about  any  contract,  treaty  or  negotia- 
tion between  the  Messrs.  Forbes  or  their  agent  (Mr.  Gary)  and 
anybody  else.  Nothing  of  any  consequence  of  any  action  or 
negotiation  or  effort  on  the  part  of  Chile,  its  minister,  its  agent  (if 
he  be  its  agent),  Mackenna,  its  consul,  Mr.  Rogers, — nothing 
whatever  touching  the  Meteor  or  its  voyage,  but  this,  —  that  she 
was  attempted  or  designed  to  be  acquired  in  behalf  of  Chile,  in 
order,  if  you  please,  that  she  might  be  used  for  some  purpose  or 
other  by  Chile,  the  disappointment  and  defeat  of  that  purpose,  and 
their  failure  to  accomplish  any  of  their  private  or  personal  objects, 
which  constituted  really  an  enterprise  of  their  own,  and  formed  no 
part  of  any  enterprise  of  the  Messrs.  Forbes,  or  of  the  Chilian 
agent  or  consul. 

We  come  to  this  pretty  certainly,  that  these  intermeddlers, 
knowing  perfectly  well  that  everything  in  which  they  had  been 
concerned  had  come  to  nothing,  that  the  Meteor  had  not  been  pur- 
chased by  any  agent  or  representative  of  Chile,  or  sold  by  the 
owners  to  anybody,  or  a  transaction  or  bargain  accomplished  by 
Wright,  or  by  anybody  else  concerning  her,  —  but  knowing  full 
well  that  every  such  purpose,  effort,  negotiation,  or  wish  had  failed 
and  been  disappointed  ;  —  they  nevertheless  do  find  that  the  ship 
is  not  to  rot  at  the  wharf,  and  is  about  to  put  to  sea.  And  that  is 
all  they  know,  and  all  that  existed  as  a  fact.  They  immediately 
look  at  their  interests  and  position  in  the  matter,  and  say,  ^^  Well, 
well,  like  as  not  the  Meteor  is  going  to  Chile  afler  all ;  like  as  not, 
iStr  intervention  and  our  treaties  having  failed,  other  negotiations 
have  been  instituted,  and  the  parties  have  concluded  a  bargain  or 
arrangement  of  some  kind,  and  we  are  cheated  out  of  our  fair 
compensation  in  having  been  the  originators  of  the  idea,  or  the 
treaty  between  these  parties,  and  they  have  finally,  like  as  not, 
come  together  on  some  kind  of  an  arrangement." 

This  is  all  they  knew,  all  they  suspected,  and  the  only  motive 
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they  had  to  interrupt  the  open  voyage  of  owners,  of  citizens,  mer- 
chants doing  whatever  they  did  in  the  open  h'ght  of  day,  and  before 
the  law,  and  under  the  eye  of  the  officers  of  the  government. 
This  man  Byron,  undoubtedly  being  the  informer,  undertook  to 
convey  information  to  the  government  of  the  United  States, 
founded,  certainly,  upon  no  better  evidence  than  has  been  drawn 
from  his  confederates  Conkling  and  McNichols,  —  in  the,  hope  * 
that  if  the  ship  should  be  stopped  something  might  turn  up, 
on  the  inquisition,  —  not  that  anything  that  these  people  had 
done  accomplished  a  violation  of  the  act,  but  that  if  the  prose- 
cution of  evidence  in  a  Court  of  Justice  should  brins  other  and 
new  and  independent  transactions  that  did  amount  to  something 
under  the  law,  and  so  might  result  in  a  confiscation,  —  why,  there 
is  theif  profit,  of  course.  Tliey  inform  of  a  thing  which  they  knew 
had  no  illegality  in  it,  and  was  vain  and  void ;  put  before  the  gov- 
ernment evidence  that  should  have  shown  the  prosecuting  officer 
that  it  was  vain  and  void,  — and  yet  used  the  arm  of  the  govern- 
ment to  arrest  the  ship  upon  evidence  which  should  not  lead  to 
the  confiscation  of  a  penny  whistle,  and,  in  respect  to  the  crimi- 
nality of  persons,  you  could  not  ask  the  Court  to  hang  a  dog 
upon,  —  in  order  that,  by  the  immense  coercive  power  of  this 
restraint,  parties  forgetful  of  their  duty  and  of  their  rights  might 
stoop  to  be  blackmailed  by  them.  Their  malice,  and,  unfortu- 
nately, the  co-operative  power  of  the  government,  rendered  the 
accomplishment  of  this  nefarious  purpose  possible.  And  so  we 
have  all  this  machinery,  —  McNichols  and  Major  Conkling  having 
what  they  can  testify  reduced  to  form  by  Barrett,  a  lawyer  em- 
ployed by  them.  The  pretence  is  that  they  expected  to  be  the  ' 
victims  of  tins  government's  personal  criminal  prosecution,  and 
might  lose  their  liberty,  and  that  this  was  in  the  nature  of  informa- 
tion to  their  lawyer  to  protect  them  against  this  personal  hazard. 
Well,  this  unquestionably  was  done  for  sale.  It  was  worth  nothing 
whatever.  It  was  communicated  to  the  government,  as  these  mea 
supposed,  by  the  lawyey,  —  an  excellent  mode  unquestionably  of 
protecting  his  clients  against  a  prosecution  for  the  violation  of  the 
law,  by  disclosing  all  they  had  done,  unless  what  they  had  done 
was  not  criminal,  and  was  nugatory.  If  what  they  hacj  done  was 
not  criminal,  and  was  nugatory,  why,  then,  as  they  have  done  a 
great  deal  more  than  any  one  else  in  this  business,  nobody  has 
done  anything  criminal. 
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Now,  all  that  has  failed.  The  owners  of  this  ship  have  not 
yielded  to  a  pressure  very  severe,  by  which  the  process  of  litigation 
is  made  a  grievance,  —  a  weighty  one.  They  have  not  yielded  to 
anything  of  this  kind.  They  (and  this  is  the  only  other  fact  that 
appears  to  your  Honor)  have  submitted  themselves  to  the  process 
of  the  Court,  have  heard  all  that  the  Government  had  to  say  on 
the  subject,  and  when  it  is  all  over  they  occupy  precisely  the  same 
position  that  they  did  when  it  began,  —  they  knowing  all  the 
while  that  there  is  nothing  in  the  case,  and  that  the  reason  a 
violation  of  the  law  cannot  be  proved  is,  that  no  violation  of  the 
law  has  been  effected,  has  been  attempted,  has  been  designed,  or 
imagined  on  their  part.  That  is  the  state  in  which  the  Govern- 
ment proof  leaves  the  case  now  before  your  Honor. 

They  are  not  showh  by  any  evidence  to  have  planned,  proposed, 
designed,  attempted,  or  proceeded  in,  any  outfit  of  this  vessel  for 
any  uses  of  war  whatever,  with  any  intent  whatever  for  or  against 
any  belligerent,  or  in  any  use ;  and,  indeed,  the  opening  and  final 
propositions  of  fact  submitted  by  the  Government  at  the  close  of  the 
testimony  seem  to  indicate  that  the  conviction  of  this  vessel,  if  ex- 
pected and  claimed  at  all  (which  probably,  seriously,  cannot  be),  is 
to  rest  upon  the  fact  that  somebody  else  —  not  the  owners  ^-  has 
attempted,  or  aided,  or  assisted,  or  been  knowingly  concerned  in, 
the  fitting  out  of  this  vessel,  or  the  illegal  movement,  and  with 
criminal  intent. 

Having,  then,  excluded  the  owners  and  all  the  men  who  have 
had  possession  of  this  vessel  as  their  agents  or  consignees,  who  is 
it  —  (waiving  now  the  point  that  anybody  but  them  could  ever  effect 
the  forfeiture  of  the  vessel)  —  who  is  it  that  has  gone  on  board  of 
this  vessel  and  done  the  material  acts  of  preparation  or  outfit  which 
the  law  requires  as  the  basis  to  which  the  illegal  intent  must  ad- 
here ?  Has  Asta  Buruaga  done  it  ?  He  went  on  board  with  Mr. ' 
Jerome  some  months  before  the  war ;  it  does  not  appear  that  he 
had  anything  to  do  with  the  Meteor  any  further  than  that.  Had 
Mr.  Mackenna  done  it  ?  He  has  not  been  on  board  the  vessel  at 
all.  Has  Mr.  Rogers  done  it?  He  has  not  been  on  board  the 
vessel  at  all.  Has  Mr.  Wright  done  it  ?  He  has  been  on  board 
the  vessel  once,  —  on  Christmas  day,  ten  days  afler  all  his  treaty 
as  a  broker  had  ended,  as  he  himself  informs  you.  Has  Byron,  or 
McNichols,  or  Major  Conkling  ?    They  were  never  on  board  but 
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once,  and  then  satisfied  themselves  with  looking  at  the  vessel. 
Has  Captain  Nichols  ?  He  was  on  board  to  meet  this  trio  of  sub- 
brokers,  whose  agent  he  had  made  himself  in  some  respects,  to 
give  aid  and  information  to  them ;  and  he  was  on  board  after  she 
was  making  her  preparations  to  go  to  sea.  He  did  not  do  anything 
about  it.  Where  is  the  carpenter,  —  where  is  the  armorer,  • —  where 
is  the  workman  that  has  driven  a  nail  or  made  a  bolt  in  the  outfit 
of  this  ship  for  anybody  or  for  any  purpose  ?  No  one.  If,  then, 
my  ship  is  to  be  taken  from  me  without  my  own  or  any  imputed 
agency  in  its  outfit,  let  at  least  the  guilt  be  found  on  the  ship  itself, 
by  my  misfortune  and  against  my  will,  —  if  it  be  that  the  law  had 
made  my  ship  guilty  by  its  being  the  victim,  if  not  the  co-operator, 
in  the  proposed  violation  of  the  law.  But  nothing  of  that  kind 
appears.  And  it  comes  to  this,  —  that  a  ship  is  to  be  confiscated 
without  a  stroke  of  work  upon  her  of  a  warlike  tendency  or  a  war- 
like character,  in  the  intent  required  by  the  statute,  done  by  any- 
body, in  the  absence  of  intent,  of  plan,  or  purpose,  or  agreement, 
or  wish  of  the  owners  that  anything  should  be  done  in  that  behalf 
and  in  that  direction  ;  to  be  confiscated  upon  the  desire,  the  hope, 
the  plan,  the  effort,  of  the  belligerent,  through  his  agent,  to  get  a 
right,  to  get  a  title,  to  get  a  possession  in  the  ship,  that  thereby  he 
might  apply  and  prepare  it  to  the  prohibited  uses  under  the  crim- 
inal intent.  And  this  information,  if  it  is  to  be  applied  to  the  evi- 
dence after  closing  the  proofs,  by  amendment,  should  add  a  count 
for  the  confiscation  of  the  ship,  upon  an  allegation  that  certain  per- 
sons unknown  had  attempted  to  get  possession  of,  or  property  in, 
the  ship,  with  the  intent  of  fitting  out  and  preparing  it  for  the  pro- 
hibited use,  in  the  criminal  purposes  of  the  act. 

The  Position  of  the  Claimants  in  giving  no  Evidence. 

Now,  these  defendants  stand  exactly  thus.  There  is.  no  infor- 
mation against  them  that,  as  a  pleading,  is  worth  a  straw,  and 
there  has  not  been  since  the  trial  began.  There  has  been  no 
crime  in  its  material  elements  accomplished,  attempted,  procured, 
or  commenced.  There  has  been  no  proof  whatever  of  any  engage- 
ment with,  or  authority  to,  the  agents  of  the  Chilian  government, 
or  of  any  other  government,  to  deal  with  this  ship  at  all.  There 
has  been  no  action  on  the  part  of  the  ship,  attributable  to  whom- 


THE  CASE  OF  THE  STEAMSHIP  METEOR.  99 

ever  your  Honor  pleases,  except  that  she  proposes  to  leave  this  port 
as  the  property  of  her  owners,  with  coal  for  her  engine  and  pro- 
visions for  her  crew,  to  seek  a  distant  port,  readily  communicable 
with  by  the  mails  from  New  York,  there  to  be  her  owners'  ship, 
engaged  in  such  commerce,  either  of  her  use  or  of  her  sale,  as 
may  be  lawful  in  the  port  which  she  seeks,  in  the  region  that 
she  may  resort  to. 

Of  course,  the  claimants,  in  that  position,  under  that  state  of 
proofs,  in  that  condition  of  the  libel,  lose  all  their  self-respect  if 
they  put  themselves  in  the  position,  in  which  the  government  has 
&iled  to  put  them,  of  inculpation.  "  Who  excuses  himself,"  the 
world-renowned  maxim  of  the  French,  "  who  excuses  himself,  ac- 
cuses himself."  Neither  in  a  criminal  prosecution,  nor  in  a  case  of 
forfeiture,  shall  any  client  of  mine,  who  is  innocent,  and  against 
whom  nothing  has  been  proved,  abandon,  by  my  advice,  his  duty 
to  the  laws  of  his  country,  his  duty  to  himself  and  to  the  class  and 
interests  of  the  community  that  he  represents,  by  admitting  for  a 
moment,  that  his  cKaracter  and  conduct,  irreproachable  and  per- 
fectly known  to  the  public,  has  been  touched  by  trivial  and  frivol- 
ous and  feeble  evidence  such  as  has  been  produced  on  this  trial. 

Now,  if  your  Honor  please  (for  I  have  yet  to  consider  some- 
what the  particular  passages  of  the  evidence  that  are  relied  on), 
before  closing  this  general  statement,  let  me  refer  not  merely  to 
this  duty  of  the  defendants  to  the  law  and  to  themselves,  and  to 
the  interests  that,  as  merchants,  and  honorable  merchants,  they 
represent  here ;  but  let  me  ask  your  Honor's  attention  to  the  duty 
of  this  government  and  of  this  nation  as  a  great,  powerful,  com- 
mercial and  peaceful  nation,  on  this  very  point.  These  claimants 
represent  here  the  great  unquestioned,  unequivocal  right  of  the 
freedcmi  of  our  commerce.  Every  department  of  tlie  government  has 
firmly  and  wisely  said,  —  recognizing  our  duty  not  to  be  a  means 
and  protection  for  belligerent  operations  within  our  territory,  —  we 
do  not  recognize,  and  we  will  not  recognize,  the  subjection  of  our 
commerce,  in  anything,  to  the  demands  of  belligerents  at  sea. 
Whoever  of  our  citizens,  departing  from  neutrahty  in  commerce, 
exposes  himself  to  the  perils  of  capture  and  prize  condemnation, 
that  is  his  afiair.  But  our  commerce,  as  respects  municipal  legis- 
lation and  municipal  sanctions,  is  as  free  during  the  existence  of 
war  as  it  is  during  the  time  of  peace,  —  free  to  any  and  every  in- 
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tent  and  purpose  whatever.  Otherwise  we  become  the  servants, 
in  our  peace,  and  purposes  of  peace,  of  the  wars  of  other  nations. 
Every  man  in  this  country  has  approved  this  action  of  the  gov- 
ernment from  Washington's  administration  down  to  the  present 
time,  and  we  sta^d  by  it,  and  mean  to  stand  by  it.  And  we 
mean  by  this  freedom  pf  our  commerce,  if  your  Honor  please, 
what  is  of  equal  importance  and  equal  duty,  and  of  a  greater  dig- 
nity ;  we  mean  the  impartiality  of  our  commerce ;  and  that  is 
the  neutrality  of  our  commerce.  When  there  happens  to  be  a 
war  between  a  powerful  nation  and  a  weak  one ;  when  there 
happens  to  be  a  war  between  a  great  naval  power,  and  one 
with  but  a  feeble  armament  on  the  sea,  we  do  not  mean  to  have 
the  freedom  of  our  commerce  and  its  neutrality  turned  into  sell- 
ing to  the  powerful  nation  all  that  it  needs,  and  depriving  the 
feeble  one  of  all  that  it  wants.  ' 

We  do  not  mean  that  the  powerful  State  shall  compel  an  inter- 
diction of  our  commerce  in  the  things  it  does  not  need,  and  its 
rival  or  enemy  does,  in  the  way  of  trade,  and  bribe  us  into  that 
restriction  by  keeping  open  all  that  she  requires,,  free  to  her  com- 
merce. 

When  we  were  a  feeble  nation  we  said  that.  Now  we  are  a 
strong  one  we  will  maintain  it.  Chile  or  Pei*u,  struggling  with 
Spain,  shall  find  our  commerce  as  free  to  give  her  the  aid  she 
needs,  through  commerce,  for  the  stress  of  her  war,  as  she  is  to 
derive  from  us  the  many  articles  of  commerce  which  in  peaceful 
relations  she  demands,  swelling  the  revenues  of  our  government 
and  of  our  citizens  by  her  demands  which  we  supply.  These 
gentlemen  then,  my  clients,  are  the  defenders  in  tliis  case,  and  in 
their  attitude  in  this  case,  against  this  oppression  and  invasion  by 
their  government,  of  the  real  impartiality,  which  is  neutrality  in 
time  of  war,  in  spirit,  in  effect,  between  the  belligerents.  Keep 
within  the  range  of  commerce,  and  you  shall  have  everything  that 
we  can  supply  and  you  need  on  either  side,  And  the  naval  power 
shall  not  say  to  us :  '^  You  shall  not  sell  ships  of  war  to  our  enemy, 
though  she  has  not  got  any,  for  we  do  not  want  to  buy ;  and,  you 
shall  sell  us  provisions  and  coal,  and  rifles  and  powder,  because  we 
do  want  to  buy,  and  you  are  nearer  than  our  own  depots,  even  if 
we  could  supply  these  needs  at  home  ourselves."  No!  Our 
answer  is :  ^'  We  will  not  allow  an  enlistment  of  the  means  and 
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resources  of  our  ports  or  of  our  population  in  the  war,  for  one 
against  the  other,  for  we  are  peaceful  with  both ;  but  we  will  al- 
low, we  will  protect,  we  will  defend,  if  necessary  by  war  our- 
selves, the  right  of.  our  people  to  trade,  keeping  within  trade, 
through  your  war,  with  each  of  you,  in  anything  that  either  of  you 
needs,  —  and  we  will  take  no  dictation  from  either  of  you  as  to 
the  limits  of  that  trade." 

That  is  the  way  to  observe  neutrality,  which  this  act  was  passed 
to  maintain.  Keep  out  of  belligerency,  but  show  no  partiality  of 
aid  to  either,  affirmatively  or  negatively,  in  your  commerce,  keep- 
ing that  exactly  as  it  stood  in  time  of  peace.  Thus  you  do  not 
throw  yourself  into  the  scale  of  the  powerful  against  the  weak ; 
you  do  not  throw  yourself,  as  a  belligerent,  into  the  scale  of  the 
weak  against  the  powerful ;  but  you  do,  in  your  commerce,  give, 
as  is  your  interest,  as  is  your  duty,  as  civilization  and  amity  require, 
the  freedom  of  your  commerce  equally  to  the  occasions  of  either 
nation,  not  measuring  it  to  the  needs  of  either  by  the  wants  of  the 
other. 

Some  Special  Points  if  the  Evidence  considered. 

If  the  Court  please,  the  learned  Counsel  has  thrown  out  these 
as  the  material  propositions  of  fact  which  it  is  supposed  the  evi- 
dence more  or  less  sustains.  The  first  relates  to  the  actual  con- 
dition of  the  vessel,  as  shown  by  a  letter  of  Mr.  Forbes,  and  the 
testimony,  though  not  so  definite,  of  Captain  Nichols.  I  have 
commented  upon  that.  As  to  the  evidence  of  the  Secretary  of 
State  with  regard  to  the  condition  of  war,  your  Honor  has  heard 
my  exception  to  the  introduction  of  that  certificate ;  and,  if  it  be 
proof,  it  proves  that  war  was  declared  on  the  25th  of  Septem- 
ber ;  and  as  the  government  have  not  furnished  any  evidence  very 
distinct,  unless  it  be  Mr.  Jerome's,  as  to  the  time  that  news 
was  gained  here,  why,  of  course,  no  citizen  of  ours,  nor  the  govern- 
ment, can  be  affected  in  any  duty  with  respect  to  war  until  afVer 
'  the  distant  fact  has  become  present  knowledge  by  its  communica- 
tion here.  Whether  any  comment  is  material  in  that  respect  may 
appear  from  my  further  remarks. 

Then  comes  the  testimony  of  Kirk  about  the  provisions,  which  I 
shall  say  something  about ;  then  the  evidence  of  Wright ;  all,  as  I 

think,  in  the  statement  of  the  Counsel  for  the  government,  tending 

9* 
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to  show  that  the  extent  of  the  proof  they  suppose  they  have  intro- 
duced is  to  show  an  effort  or  action,  not  of  the  owners  of  the 
Meteor,  but  of  Mackenna  or  Rogers,  as  agents  for  Chile,  to  use  the 
Meteor  contrary  to  the  law.  It  seems  to  ipe  that,  upon  these 
statements  of  my  learned  friend,  it  cannot  be  contended  that  any- 
thing has  been  proved. 

But  I  win  now  look  a  little  to  what  may  be  supposed  to  be  the 
salient  points  of  the  evidence,  not  repeating,  I  hope,  anything  that 
I  have  presented  in  a  general  form. 

Now,  what  does  Wright  prove  ?  Wright  proves  exactly  this, 
and  nothing  more.  That  he  is  a  ship-broker ;  that,  early  in  De- 
cember, a  man  named  ByrOn  came  to  him,  and  told  him  that  he 
wanted  to  buy  two  or  three,  or  three  or  four,  fast  sea-going  steam- 
ers. Now  that  was  a  lawful  purpose  on  the  part  of  Byron. 
Wright  told  him  that  he  would  look  up  such  vessels,  and  give  him 
a  memorandum  of  them.  He  did  not  understand  that  Byron  wanted 
them  for  himself.  He  did  not  regard  him  as  a  merchant  or  ship- 
owner that  wanted  three  or  four  steamers,  but  he  did  not  know 
anything  else  about  it  at  that  stage  of  the  inquiry.  Byron  comes 
again,  and  Wright  hands  him  a  list  of  four  steamers  lying  in 
port  supposed  to  be  for  sale,  and  among  them  was  the  Meteor. 
Byron  took  them  off,  and  comes  again,  and  represents  that  the 
Meteor  is  the  one  of  this  list  that  he  would  like  to  acquire.  Then 
Wright,  who  knew  very  well,  as  every  one  in  the  shipping  in- 
terest knows,  the  house  of  J.  M.  Forbes  &  Co.,  of  Boston,  and 
knew  that  this  ship  belonged  to  them,  telegraphed  to  his  brother, 
who  happened  to  be  in  Boston,  to  find  out  something  about  the 
ship.  He  writes  also  a  letter  by  mail  (perhaps  he  gets  an  answer 
from  his  brother  as  to  the  price  of  the  ship),  —  he  writes  by  mail  to 
the  Messrs.  Forbes.  Probably  Gary  had  heard  he  was  communicate 
ing  with  Forbes,  and  came  and  said  :  "  You  may  deal  with  me ;  I 
know  as  much  about  it  as  tliey  do ;  I  have  charge  of  the  ship,  and 
can  treat  for  its  sale."  He  does  not  seem  to  own  anything  in  it ; 
but  his  house  long  have  been  correspondents  of  the  Messrs.  Forbes, 
agents  of  their  China  house,  and  of  course  had  their,  confidence. 
Wright,  like  a  business  man,  "writes  a  letter  to  Forbes  to  know  if 
that  is  so  about  the  ship,  and  gets  an  answer  which  has  nothing  in 
it  but  this,  that  "  Whatever  Mr.  Gary  says,  we  will  do."  Well, 
Byron  and  these  people,  McNichols  and  Major  Gonkling,  follow 
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lip  the  matter  pretty  sharp  with  Wright,  and,  after  some  talk, 
Gary   says   to   Wright,    "  Well,   who  are    your  principals  ? "  — 
because,  of  course,  the  sale  of  a  ship  worth  from  $  300,000  to 
$400,000,  is  a  treaty  no  one  wants  to  pursue,  if  there  is  not  some- 
body behind  that  has  money ;  and  thereupon  Wright  goes  into  his 
inner  office,  and  talks  with  these  three  adventurers,  and  they  give 
him  to  understand  that  Chile  is  the  buyer.     Well,  Wright  comes 
out,  and  as  it  appears  on  cross-examination,  after  Gary  had  once 
asked  for  his  principals,  and  he  told  him  he  was  not  at  liberty  to 
give  them,  that  on  a  subsequent  interview,  obtaining  leave,  I  sup- 
pose, from  these  men,  not  to  use  their  names,  but  to  use  the  name 
of  Chile,  he  gives  Cary  to  understand,  either  that  the  Chilian  gov- 
ernment wish  to  buy  her,  or  that  the  people  that  want  to  buy  her 
want  to  buy  her  for  the  Chilian  government ;  to  which  Cary  replies, 
.  **  Why,  I  have  had  a  negotiation  of  that  kind  before,  and  they  have 
not  got  any  money,"  —  which  is  afterwards  made  to  appear  as  if 
Cary  said  he  had  negotiations  with  Chile  before  ;  but  I  think  that 
is  not  the  effect  of  his  testimony,  and  I  am  quite  sure  is  not  the 
fact.     Then  Wright  goes  with  these  men  to  see  Rogers  on  two  or 
three  occasions.     Wright  tells  Rogers  he  does  not  believe  it  will 
be  easy  for  Chile,  if  they  acquire  this  vessel,  to  get  a  vessel  of  such 
a  build  out,  —  meaning  to  refer  to  the  difficulties  of  the  neu- 
trality laws.     It  is  sought   to  be   made   to   appear  in  Wright's 
testimony,  and  the  language  is,  I  think,  inadvertently  used,  or 
rather  a  question  put  into  his  mouth  as  an  answer,  that  he  said, 
^^  a  vessel  armed  like  this "  ;  but  the  subsequent  evidence  shows 
it  was  not  armed,  but,  as  he  expresses  it,  it  was  the  build  or 
make  of  the  vessel,  pierced  for  guns,  capable  of  being  made  prac- 
tically useful. »  Rogers  agrees  to  that.     And  then  they  try  to  see 
if  that  difficulty  cannot  be  overcome  by  some  capitalist  coming  in, 
cashing  the  drafts  of  Chile,  using  the  money  to  buy  the  vessel, 
change  its  title,  and  then  the  capitalist  taking  the  risk  of  getting 
the  vessel  out,  and  delivering  her  free  of  any  restraint  of  neutrali- 
ty, inducing  or  expecting  tO'  induce  the  capitalist  to  do  that  by  the 
bonus  or  $idvance  he  is  to  make  between  the  price  he  is  to  pay 
Forbes  in  cash,  and  the  price  that  Chile  is  to  pay  in  its  bills  which 
he  shall  have  negotiated  or  accepted.     Well,  they  did  not  find 
such  a  capitalist.     Your  Honor  sees  that  this  whole  business  in 
which  Wright  was  concerned,  if  carried  out,  could  not  in  the  least, 
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if  proved  all  through,  have  had  the  least  tendency  to  be  a  crime  on 
the  part  of  Messrs.  Forbes,  or  any  one  else  that  acted  in  the  case, 
up  to  the  point  of  completion  of  sale,  of  delivery  and  title  ;  and  on 
the  theory  of  the  government  that  is  all  it  was  expected  that  the 
Messrs.  Forbes  were  to  do.  In  fact  their  position — that  they  were 
sellers  and  wanted  money  for  their  ship  —  is  so  apparent  all  through 
the  testimony  of  the  case,  that  it  is  difficult  to  reason  much  before 
your  Honor  on  this  subject.  Well,  Wright  says,  that,  in  the  mid- 
dle of  December,  he  considered  the  thing  all  over,  and  it  never 
was  renewed,  —  never.  There  is  no  pretence  that  there  was  a 
.  renewal  of  the  treaty  or  bargaining  of  any  kind,  in  which  Wright, 
or  Byron,  or  McNichols,  or  Conkling  had  anything  to  do,  and  in 
which  Forbes,  or  the  ship,  or  any  representative  of  it,  was  a  party 
negotiating.  Now,  Wright  leaves  this  clear  of  all  doubt  and  diffi- 
culty. Rogers  gave  it  up.  They  could  not  get  a  capitalist,  and 
could  not  obtain  the  vessel  from  Forbes,  and  that  is  the  end  of  it, 
and  Wright  considered  it  all  over. 

What  next  appears  towards  any  further  dealing  with  the  ship  ? 
Why,  on  the  26th  of  December,  Wright  sends  a  letter  to  Gary,  td 
know  what  he  will  take  for  the  ship,  perhaps  saying —  I  think  he 
does  in  the  letter  —  that  the  former  price,  that  had  been  considered, 
was  too  high.  Well,  what  happens  then  ?  Gary  was  away,  I  be- 
lieve, and  his  young  partner  goes  there  and  says  that  Gary  is  away, 
but  that,  when  he  comes  back,  he  will  attend  to  it,  and  that  is  the 
end  of  that.  Mr.  Wright  says  that  this  was  a  new  negotiation 
prompted  by  Byron,  and  that  is  all  that  appears.  Whether  this 
was  for  Ghile  or  not  was  not  of  the  least  consequence.  Nothing 
was  done  by  the  owners  or  their  representatives,  and  Mr.  Wright 
had  it  all  his  own  way  ;  and  it  was  very  proper  he  ^ould  attempt 
to  make  a  sale  of  the  ship  in  which  he  could  earn  a  commission, 
which  was  his  business.  There  is  no  fault  to  be  found  with  any- 
thing he  did.  That  is  all  the  government  has  shown  towards  a 
sale  ;  one  treaty,  wholly  failing ;  another  proposal  made  by  Wright, 
in  a  direct  letter  from  which  nothing  whatever  comes.  That  is 
Mr.  Wright's  evidence,  and  nothing  can  be  added  to  it. 

Wright  undoubtedly  shows,  that  the  parties  who  wanted  to  get 
this  vessel,  if  they  could  find  two  things,  —  first,  money ;  and, 
second,  an  intervenor,  that  would  take  the  risk,  after  the  sale 
was  effected,  of  delivering  the  vessel  in  a  foreign  port,  or  outside 
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of  our  ports,  —  were  the  Chilian  Consul,  and,  if  yon  please,  Mac- 
kenna;  but  so  far  as  the  Messrs.  Forbes  and  the  vessel  are  con* 
cemed,  all  that  can  be  claimed  is,  that  as  far  as  Wright  had  any 
parties  behind  him,  with  means,  or  an  adventure  that  could  employ 
the  vessel,  it  was  these  people. 

Well,  in  substance  it  comes  to  this ;  that  the  ChiUan  government 
or  the  Agent  who  undertook  to  represent  it,  would  have  been  glad 
to  have  brought  the  Meteor,  and  had  her  as  the  property  of  Chile, 
to  use  according  to  her  nature.  That  is  all  that  you  can  make 
out  of  that.  There  is  nothing  to  indicate  that  they  intended  to  fit 
her  out,  or  had  any  fighting  apparatus  or  fighting  crew,  nothing  of 
the  kind ;  nor  is  there  anything  to  show  they  did  not  intend  to  use 
her  altogether  as  a  transport,  or  passage  ship  or  carrier.  Her  ac- 
quisition by  Chile  as  a  matter  of  property,  she  being  at  war,  and 
the  vessel  being  of  the  description  the  evidence  discloses,  is  all  that 
can  be  suggested. 

Now,  that  Mackenna  or  Rogers,,  or  Asta  Buruaga,  or  Chile 
wanted  to  fit  out  this  vessel  as  a  ship  of  war  from  our  port  against 
this  law  is  not  proved  by  any  witness  whatever.  Nobody  shows 
that  they  asked  the  Messrs.  Forbes  to  include  in  the  ship  any  out- 
fit of  any  kind.  It  was  some  subsequent  dealing  with  her,  after 
the  Forbes's  should  have  sold  her,  that  was  in  the  mind  of  any- 
body, which  could  raise  the  question  of  coming  in  contact  with 
this  neutrality  law. 

And  what  do  these  other  men  do  ?  Of  course  it  comes  to 
exactly  what  Mr.  McNichols  admits  at  the  end  of  his  testimony, 
—  that  they  had  their  labor  for  their  pains ;  that  they  were  vol- 
unteers in  the  beginning,  and  they  came  out  without  having  done 
anything  that  would  entitle  them  to  a  reward.  At  the  begin- 
ning they  started  as  adventurers  and  military  characters,  —  ^ 
bounty  broker  and  a  Captain  in  short  service,  engaged  in  the  busi- 
ness of  Military  and  Naval  Claim  Agents  and  petroleum  specula- 
tors. They  saw  a  war  coming  on  between  Chile  and  Spain,  and^ 
thought  that  by  combining  traffic  and  military  capacity  they  could 
turn  a  penny  in  it,  and  they  looked  in  the  directory  to  find  out  who 
was  consul ;  they  found  the  residence  of  Mr.  Rogei's,  and  went  to 
see  if  they  could  trade  themselves,  their  faculties,  their  bodies  (they 
had  nothing  else)  into  the  service  of  Chile  for  the  good  of  them- 
selves, to  wit,  Byron,  McNichols,  and  Major  Conkling ;  and  they 
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proposed  to  go  into  the  bounty  service  of  selling  soldiers.  But 
Rogers  said  they  did  not  want  any  land  soldiers,  so  that  the  per- 
sons, Acuities,  and  bodies  of  these  men,  and  of  those  they  could  at- 
tract to  them  as  they  did  during  our  war,  ceased  to  be  in  the 
market,  and  then  they  turned  their  attention  to  getting  vessels, 
procuring  three  or  four  fast-going  steamers.  Well,  they  go  and  see 
Rogers,  and  talk  with  him,  and,  no  matter  what  they  said  or  did,  it 
all  came  to  an  end,  nothing  was  done. 

Then  comes  the  only  testimony  in  the  case,  so  called,  that 
touches  the  question  in  the  least  of  this  ship,  going  out  as  she  was, 
in  a  garb  or  guise  of  peace,  in  the  same  condition  in  every  respect , 
she  had  been  in  since  she  was  built,  and  as  the  property  of  her 
owners,  proved  here,  as  well  on  the  documents  as  by  the  oral  testi- 
mony introduced  by  the  government  to  make  it  clear  that  no 
change  of  title  had  occurred,  —  under  the  American  flag,  for 
Panama,  with  stores  and  coal,  —  that  is,  with  the  means  of  getting 
there.  That  is  all.  That  this  vessel  as  she  was  then  about  to 
start  was  enlisted  in  any  degree  or  in  any  manner  in  the  inter- 
ests of  Chile  is  proved  only  by  this  evidence.  These  people,  I 
suppose,  had  found  out,  as  Gapt.  Nichols  had,  from  the  movements 
of  this  steamer,  that  she  was  going  to  sea.  They  got  hold  of  a 
Mr.  Everson,  of  the  firm  of  Belcher,  Sackett,  &  Co.,  who,  they 
thought,  would  serve  as  a  banker  or  capitalist,  that  would  cash  the 
drafts  of  Chile,  and  so  furnish  the  money,  which  was  the  thing 
needful  to  buy  the  ship  from  Messrs.  Forbes  ;  he  was  the  gentle- 
man pitched  upon  by  Major  Conkling,  whose  business  relations 
had  made  him  acquainted  with  him,  and  they  went  up  to  see  if 
they  could  not  after  all  secure  their  commission,  which  had  been 
lost  sight  of  for  some  weeks,  by  supplying  what  they  needed,  a 
q^pitalist  When  they  got  there,  they  learned  that  the  Meteor 
was  going.  Going  where?  Going  to  sea.  That  they  learned 
certainly.  Well,  they  have  a  talk  with  Rogers,  and  he  says  he 
had  nothing  to  do  with  it.  That  excludes  him  at  once  from  being 
able  to  give  any  testimony.  But  he  said  he  thought  Mackenna 
had  made  some  arrangement  about  it.  I  submit  to  your  Honor, 
on  my  responsibility  as  a  lawyer,  on  tliis  evidence,  that  that  con- 
versation is  the  only  testimony  in  this  cause,  with  a  similar  conver- 
sation on  Monday,  that  attempts  to  connect  the  proposed  egress  of 
this  vessel,  under  the  open  conduct  and  proposition  of  her  voyage. 
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with  Chile,  or  anybody  else.  Now  what  is  it  ?  That  McNichols 
or  Conkling)  or  any  number  of  people,  say  they  had  a  talk  with 
Rogers,  and  that  Rogers  said  he  believed  so  and  so.  Ton  have 
Rogers's  statement  that  he  believed  Mackenna  had  had  something 
to  do  with  this  proposed  voyage,  and  had  made  some  arrangement. 
Well,  now,  I  take  it  that  this  is  hearsay,  absolutely,  as  a  production 
by  this  witness  of  what  Rogers  had  said,  and  conveying  no  fact  or 
knowledge  pertinent  to  this  canse  for  which  the  oath  of  McNichols 
and  Conkling,  and  their  knowledge,  was  a  voucher.  That  will 
not  be  denied.  It  must  then  be  discarded  wholly.  But  further, 
if  your  Honor  please,  they  reproduce  an  observation  of  Rogers 
that  if  on  the  stand  and  under  oath  he  had  been  asked  to  give  as 
evidence,  would  not  have  been  admitted.  Supposing  Rogers  had 
come  on  to  condemn  this  vessel,  and  had  said  these  two  things : 
"  I  had  nothing  to  do  with  this  proposed  voyage  of  this  ship,  I 
knew  nothing  about  it :  but  I  believe  that  Mackenna  did  some- 
thing about  it."  What  would  that  prove  ?  Why,  it  would  prove 
excellently  well  that  Rogers  had  nothing  to  do  with  it.  Proof 
that  he  believed  that  Mackenna  did  have  something  to  do  with  it 
would  have  been  wholly  incompetent  evidence,  utterly  nugatory, 
and  in  the  eyes  of  jurisprudence  wholly  contemptible  and  wicked, 
if  any  prosecution  had  expected  to  ask  a  forfeiture  of  fifty  dollars 
upon  it.     I  say  this ;  who  will  gainsay  it  ? 

If  all  they  can  prove  by  Mackenna,  who  is  the  source  of  knowl- 
edge, —  that  is,  on  the  supposed  evidence,  —  is  the  man  who  said, 
or  who  has  done,  what  is  to  inculpate  this  vessel,  and  cause  its  for- 
feiture either  with  or  without  the  knowledge  of  its  owners,  —  if  all 
they  can  prove  by  Mackenna  is  that  he  had  made  some  arrange- 
ment, why  they  cannot  convict  this  vessel.  "  Some  arrangement " 
cannot  convict  this  vessel.  '^  Some  arrangement  *'  is  any  arrange- 
ment, and  there  are  so  many  arrangements  that  are  possible  and 
lawful,  that  a  man  will  never  lose  a  ship  upon  evidence  that  some- 
body had  made  "  some  arrangement "  with  it.  So  your  Honor 
sees  that,  I  must  think  unsuitably  to  the  administration  of  justice, 
this  evidence  has  been  spread  upon  the  record,  received  provision- 
ally by  your  Honor,  on  the  undertaking  of  the  District  Attorney  to 
point  it  in  some  way,  invigorate  it  by  some  force  that  would  relieve 
its  irrelevancy,  incompetency,  and  spuriousness  in  a  court  of  justice. 
Has  that  been  done  ?    Your  Honor  will  find  that  our  exceptions 
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are  taken  somewhat  profusely,  perhaps  too  much  so,  as  your  Hon- 
or was  kind  enough  to  intimate  that  jon  would  consider  mj  ex* 
ceptions  as  taken  to  all  hearsay  evidence,  or  evidence  given  of  res 
inter  alio%  aeta^  and  reserve  your  decision  to  see  whether  it  was 
made  pertinent.  Now  I  believe  what  I  have  referred  to  is  all  that 
can  be  claimed  by  way  of  application  to  the  present  voyage  in 
which  this  vessel  was  arrested.  Conkling,  I  believe,  is  called  to 
nothing  but  this  conversation,  and  his  indignant  remark,  ^'  that  he 
would  see  she  did  not  leave  without  his  knowing  it."  We  find 
Conkling's  statement,  on  page  181  of  the  testimony,  rather  strong- 
er than  the  other. 

*'  Q.  State  whether  or  not  anything  was  said  by  him  (Rogers)  in  regard  to 
the  Meteor  going  to  sea  ? 

^  A.  He  remarked  to  McNichols  that  the  vessel  would  probably  sail  on  the 
first  of  the  week,  perhaps  on  Monday,  and  that  all  the  arrangements  had 
been  completed  for  her  sale  to  the  Chilian  government;  he  believed,  by 
Maftkenna.** 

There  you  have  it  in  its  most  solemn  form.  The  witness  then 
remarked  that  he  (Conkling)  would  take  good  care  she  should  not 
leave  the  port  unless  he  knew  it,  and  afterwards  said  he  had  got 
over  his  indignation,  and  would  have  been  glad  to  have  her  sail  be- 
cause of  his  interest  in  Chile. 

Now  Captain  Nichols,  a  retired  navy  officer,  who  wanted  to  be 
a  skipper  or  a  privateer  in  this  war,  gives  a  considerable  narrative, 
showing  an  interest  in  this  business  at  various  stages  of  it ;  and 
when  I  asked  him,  at  the  commencement  of  cross-examina- 
tion,— 

'*  Did  any  one  ever  employ  you  to  do  anything,  with  pay  or  withont  pay, 
about  this  yessel,  in  any  way  ?  " 

It  was  an  unexpected  view  of  his  own  situation,  and  he  bog- 
gled a  long  time  on  his  ignorance  of  the  meaning  of  the  word 
^*  employ."  A  man,  a  native  of  this  country,  come  to  his  age, 
serving  from  seaman  up  to  master  in  our  merchant  service,  from 
before  the  mast  up  to  master,  in  ships  from  600  to  1,200  tons,  and 
as  a  naval  officer  in  our  navy  for  three  years,  and  he  would  have 
your  Honor  believe  that  he  does  not  know  what  is  meant  by  the 
word  "  employ."  It  finally  did  actually  strike  him,  I  conclude, 
that  nobody  had  really  employed  him,  or  thought  of  employing 
him,  about  this  business  that  he  bad  been  worrying  himself  about 
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SO  long,  poking  his  head  into  conversations  of  owners  and  mariners, 
looking  at  the  vessel,  and  trying  to  get  letters  of  marque  ;  that  no 
one  had  ever  said  one  word  about  it  to  him  in  the  nature  of  emplo}''- 
ment.  Yes,  he  had  been  employed,  without  pay,  to  be  sure,  for 
something.  What  was  it?  Mr.  Wright  asked  him  to  go  on 
board  the  Meteor  and  meet  these  three  adventurers,  Byron, 
McNichols,  and  Major  Conkling,  and  at  the  same  time  take  a  look 
at  the  vessel.  Now  that  is  what  he  was  employed  to  do.  He  is 
asked  if  ever  anybody  employed  him  to  do  anything,  with  or  with- 
out pay,  and  he  says  that  Byron  or  McNichols  asked  him  if  he 
would  not  furnish  an  estimate  of  what  it  would  take  to  fit  out  this 
vessel  for  warlike  purposes,  and  he  did  furnish  it. 

Now  what  he  did  and  what  he  was  employed  to  do,  does  not 
form  any  important  part  of  the  evidence  that  is  to  connect  this 
vessel  or  its  owners,  or  the  Chilian  agent,  with  anything  done 
about  it.  Wright  is  the  man  to  be  convicted  on  his  evidence,  or 
Byron.  Still,  Mr.  Nichols  made  up  his  mind  that  he  would  be  a 
privateersman  in  spite  of  adverse  circumstances.  He  sees  this 
vessel  from  this  side  the  river,  raising  her  topmast,  which  to  a 
mariner  means  that  she  is  not  to  be  inactive  forever,  and  so  goes 
over  there.  He  sees  a  man  on  ^he  wharf  rolling  a  barrel  of  pro- 
visions on  to  the  ship.  Now  this  witness,  a  full-grown  man  in  the 
commercial  marine,  and  in  the  navy,  asks  this  stevedore  or  labor- 
ing man,  who  was  rolling  a  barrel,  where  the  ship  was  going  to, 
and  the  laboring  man  tells  him  she  was  going  to  Chile ;  and  it  is 
suggested  that  there  is  some  evidence  to  your  Honor,  that  this 
vessel,  manifested  and  cleared  for  Panama,  was  going  to  Chile 
because  this  laboring  man  connected  with  her  in  this,  that  he  was 
rolling  a  barrel  from  the  wharf  to  the  ship,  and  that  connection 
puts  him  in  a  position  where  he  can  speak  about  it. 

Your  Honor  will  observe  from  the  testimony,  that  it  is  a  secret 
purpose,  contrary  to  the  manifested  one,  that  is  to  be  made  out,  and 
when  I  asked  the  Captain  if  he  thought  this  man  he  spoke  to  was 
in  the  confidence  of  the  owners,  so  that  he  could  get  at  tlieir  real 
intentions  about  the  ship,  he  seemed  to  think  that  that  was  a  little 
too  ridiculous  for  his  courage  to  assume,  and  he  said  not.  That  is 
is  enough  for  him.  He  has  detailed  a  conversation  that  he 
overheard  between  Mr.  Forbes  and  an  engineer  on  board  the  ship, 
and,  of  course,  any  conversation  that  be  heard  with  Mr.  Forbes 

VOL.  II.  10 


110         THE  CASE  OF  THE  STEAMSHIP  METEOR. 

is  easily  to  be  overheard,  for  he  is  deaf,  and  yoa  must  speak  to  the 
surrounding  multitude  if  you  speak  to  him.  I  do  not  know  why 
that  was  introduced.  My  learned  friends  ingeniously,  perhaps,  will 
make  it  play  a  part.  It  seems  on  the  pay-roll,  or  shipping-list  (not 
produced  here),  the  wages  of  this  engineer  were  put  down  at  so 
much  currency,  and  its  equivalent  in  gold,  and  he  did  not  know 
how  the  equivalent  in  gold  was  to  be  ascertained  in  a  foreign  port, 
or  any  other  place  it  would  need  to  be  paid,  and  Mr.  Forbes  under- 
took to  tell  him  something  on  that  'subject.  Whether  the  engineer 
was  satisfied  or  not,  or  what  it  was  Mr.  Forbes  told  him,  this  wit- 
ness does  not  tell  us.  Now  that,  I  take  it,  in  this  respect  is  good 
evidence  that  it  has  the  rare  merit,  in  the  course  of  this  testimony, 
that  it  comes  out  of  Mr.  Forbes.  I  believe  this  is  the  first  thing 
that  comes  from  Mr.  Forbes.  Well,  that  is  nothing.  Tou  can- 
not convict  a  ship  on  that,  nor  is  it  pertinent  to  anything.  It 
does  not  tend  to  prove  that  the  ship  was  not  going  to  China,  just  as 
much  as  to  Panama  or  Chile. 

Well,  this  Captain  Nichols,  who,  it  seems,  had  seen  Mr.  Forbes 
in  Boston  before,  probably  in  some  patriotic  movement,  as  Nichols 
was  a  gallant  captain  and  Mr.  Forbes  a  prominent  citizen,  who 
was  sustaining  the  government,  goes  along  with  Mr.  Forbes,  and 
the  latter,  looking  back  with  admiration  at  his  vessel  says  :  ^^  She 
is  pretty  buoyant  for  a  ship  that  has  750  tons  of  coal  and  six  months' 
provisions."  That  is  all  the  evidence  of  what  was  in  the  vessel, 
spoken  of  in  that  light  way  by  Mr.  Forbes,  not  necessarily  to  be 
accurate.  Now,  what  does  that  prove?  —  750  tons  of  coal. 
Well,  she  is  a  steamship  ?  Yes.  60  days'  voyage  for  a  fast  steam- 
er to  Panama?  Yes.  That  would  be  12|^  tons  a  day  consunip- 
tion.  Will  anybody  tell  me  that  was  too  much?  Does  your 
Honor  judicially  know  how  many  tons  of  coal  that  steamer 
would  take  per  day  ?  I  imagine  not.  The  government  has  not 
pieced  out  this  evidence  with  any  facts  that  may  make  it  at  all 
material.  The  truth,  I  suppose,  is  that  12}  tons  would  be  a  very 
inadequate  consumption  for  the  ship.  And  how  about  the  provis- 
ions ?  The  other  topic  of  Mr.  Forbes's  communication  was,  that 
there  were  six  months'  provisions.  Well,  what  is  there  in  that  ? 
The  provisions  may  have  been  for  sale,  a  perfectly  legitimate 
subject,  or  they  may  have  been,  as  undoubtedly  they  were,  and 
they  were  so  manifested,  intended   as  stores  for  the  ship,  but 
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in  case  of  any  disposition  of  the  vessel  that  should  not  require 
the  consumption  of  provisions  for  so  long  a  period  for  the  ship's 
use  they  were  a  subject  of  sale.  There  was  no  crime  in  that. 
But  undoubtedly  your  Honor  sees  here  (for  this  is  all  hypothetical, 
nothing  pointed  about  it),  a  clear  intimation  of  what  I  have  shown 
was  the  owners'  purpose  with  the  ship,  —  to  take  her  out  to  Pana- 
ma, where  she  would  be  within  reach  of  communication,  and  there 
deal  with  her  for  a  further  voyage  to  China  or  for  the  Pacific  service 
between  Panama  and  San  Francisco,  as  they  might  be  advised,  or, 
if  you  please  (for  I  have  no  occasion  as  a  lawyer  to  withdraw  any 
hypothesis  that  my  learned  friends  have  on  the  subject),  with  the 
intention  of  taking  her  out  to  Panama,  to  sell  her  to  Spain,  or  to 
Peru,  or,  if  you  will,  to  Chile  :  there  is  nothing  illegal  in  that  after 
the  Santissima  Trinidad  case,  where  a  privateer  fully  armed  was 
taken  out  and  sold  at  Buenos  Ayres,  and  became  a  cruiser,  and 
brought  in  her  prizes,  and  we  held  that  she  was  a  lawful  cruiser, 
and  Justice  Story  said  there  was  nothing  in  our  law  to  prevent 
our  dealing  in  armed  ships  any  more  than  in  guns.  After  that  we 
are  not  to  be  told  that  it  was  unlawful  for  Mr.  Forbes  to  send  this 
vessel  out  to  Panama,  or  to  sell  her,  if  they  could  find  any  one  to 
buy  her,  and  to  get  a  good  price  for  her,  if  they  could,  from  Japan, 
or  Peru,  or  Chile. 

I  submit  to  the  Court,  that  the  government  are  inexcusable  for 
hanging  intimations,  insinuations,  surmises,  upon  our  ignorance, — 
and  I  mean  your  Honor's  ignorance,  and  my  ignorance,  as  not 
being  merchants  and  seafaring  men,  and  therefore  not  acquainted 
with  such  matter,  upon  the  idea  that,  because  sixty  days  is  all  it 
takes  to  go  to  Panama,  therefore  six  months'  provisions  forms  an 
intimation  of  criminality. 

Why,  if  your  Honor  please,  it  is  absurd  to  seek  forfeiture  upon 
that  ground. 

Then  this  Captain  Nichols  still  pursues  poor  deaf  Mr.  Forbes  on 
board  of  the  ferry-boat,  —  Nichols  having  no  business  at  all,  as 
he  says  himself,  but  that  he  wants  to  talk.  He  was  an  impudent 
fellow,  and  liked  to  talk,  and  so  he  goes  with  his  grievances  all  the 
while  in  his  head,  that  somebody  or  other,  not  the  Forbes's,  but 
somebody,  has  done  him  an  injury;  this  Mackenna  who  prefers 
rebels. '  He  thinks  that  this  ship  is  going  to  Chile,  that  somebody 
is  going  to  command  her,  and  that  he  is  not  the  person.     He  knew 
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that  he  had  not  been  asked  to  take  the  lead  of  this  expedition.  So 
he  comes  to  Mr.  Forbes,  and  says  that  he  thinks  she  is  going  to 
Chile.  Well,  that  may  be.  That  would  be  wholly  lawful.  He 
said,  "  I  think  she  is  going  to  Chile,  and  I  expected  to  have  gone 
in  command  of  her,  if  she  went  to  Chile."  Mr.  Forbes  had  never 
heard  anything  about  that,  and  it  is  merely  a  voluntary  and  origi- 
nal observation  of  the  Captain's.  He  takes  no  notice  of  it,  and 
merely  replies  that  the  vessel  is  going  to  Panama,  or  is  bound  to 
Panama.  The  witness  does  not  know  which  expression  was  used, 
and  we  must  take  it,  that  she  was  going  to  Panama.  So  Captain 
Nichols  states,  ^^  I  think  she  is  going  to  Chile*" ;  and  the  owner 
replies,  "  She  is  going  to  Panama."  Now,  it  is  what  the  owner 
says,  and  not  what  the  Captain  thinks,  that  is  to  be  evidence 
against  the  ship.  The  declaration  of  the  owner  is,  that  the  vessel 
is  going  to  Panama.  And  is  the  government  to  ask  of  the  suspi* 
cions  of  a  Court  on  conjecture,  or  imagination,  to  put  itself  on 
Captain  Nichols's  imagination  and  surmise  instead  of  the  owner's 
declaration,  which  they  have  put  in  evidence.  He  does  not  give 
us  any  further  account  of  his  converaation.  You  will  see  here,  on 
the  record,  a  very  perverse,  wrong-headed  witness.  He  says  that 
he  repeated  this,  or  something  to  that  effect,  and  that  Mr.  Forbes 
said  he  had  better  not  talk  so  loud ;  but  as  that  is  really  the  great 
evidence  for  the  government,  because  it  is  something  from  the 
Forbes's,  I  will  read  it.  It  appears  that  this  ferry-boat  conversation 
was  in  this  way :  "  I  told  him  I  supposed  if  that  vessel  had  gone 
to  Chile,  I  would  have  gone  in  command  of  her,  or  something  like 
that ;  that  was  the  only  remark  I  made."  Then  he  is  asked  to 
state  in  what  tone  of  voice  he  continued :  "  I  talked  pretty  loud, 
because  Captain  Forbes  is  a  little  deaf;  he  told  me  I  ought  not  to 
talk  quite  so  loud  in  public  about  such  matters.  I  would  not  say 
these  were  his  words,  but  that  was  the  meaning,  and  I  think  these 
words  were  used."  And  that  is  the  end,  sum,  and  substance  of  all 
that  has  come  out  of  the  mouths  of  the  owners  of  this  vessel. 

There  is  some  evidence  from  this  witness,  Nichols,  about  a 
conversation  he  had  with  Mr.  Rogers.  He  went  up  with  Wright 
to  see  Mr.  Rogers,  just  before  the  vessel  was  seized  :  "  I  went  to 
Rogers  in  company  with  Wright,  and  we  remarked  that  we 
thought  the  Meteor  was  off*  for  Chile.  I  don't  know  what  his 
(Rogers's)  reply  was,  but  he  remarked  during  the  conversation  that 
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Mackenna  had  done  his  business  through  some  other  brokers, 
and  they  thought  they  had  got  a  good  bargain  in  the  Meteor, 
because  they  had  got  750  tons  of  coal  in  the  contract;  that  was 
the  purport  of  what  was  said  tliat  day."  Now,  that  is  hearsay 
again.     We  have  some  more  hearsay  from  this  witness :  — 

"  Q.  Did  either  you  or  Wright  speak  to  Rogers  about  the  stores  being  oiarked 
for  Panama  ? 

A.  Yes,  sir. 

Q.  What  did  Rogers  say  ? 

A.  He  said  she  was  to  go  to  Panama,  and  there  to  be  turned  over  and  change 
command.  The  conversation  was  about  Chile ;  I  cannot  say  that  he  said  Chile 
in  the  conversation." 

Then  there  is  some  remark  about  Captain  Williams,  and  then 
comes  further  hearsay.  "Rogers  said  he  had  no  doubt  that 
Mackenna  was  getting  a  commission  on  this  vessel  in  the  way  she 
was  bought,  because  he  employed  other  brokers." 

The  amount  of  it  was,  according  to  this  testimony,  that  Rogers 
and  these  men  seemed  to  think  that  Mackenna  had  done  something 
about  this  vessel  that  he  ought  not  to  have  done.  But,  your 
Honor  sees,  it  is  all  Rogers's  belief,  and  all  hearsay  evidence. 
Then  it  is  said  by  one  of  the  witnesses,  that  the  mate  of  this 
vessel,  whether  before  the  seizure  or  not  I  am  not  certain,  said 
that  he  had  shipped  for  a  year,  but  expected  to  be  back  in  three 
months.  Perhaps  he  meant  to  desert,  I  don't  know  what  his  plans 
were.  You  cannot  convict  the  vessel  on  testimony  of  that  kind. 
It  does  not  prove  anything.  He  may  have  supposed  or  expected 
that  the  vessel  would  be  sold  to  the  Pacific  Mail  Steamship  Co.,  or 
that  the  ship  would  go  to  China  for  that  trade,  or  be  sold  to  Chile. 
He  might  have  had  anything  in  his  head  that  would  tend  to 
terminate  his  employment.  But  that  does  not  come  to  any  proof 
that  there  was  any  other  purpose  in  the  voyage  than  to  go  to 
Panama. 

I  think,  if  the  Court  please,  that  there  is  not  much  else,  of 
itself,  in  this  loose  form  of  evidence,  that  needs  to  be  adverted  to. 
But  as  to  one  point.  Captain  Nichols  tells  us  that  Captain  Kemble 
said  something  to  him,  and  it  was  this :  Captain  Kemble  told  him 
that  if  the  vessel  was  sold^  he  would  take  her  out  and  deliver  her. 
Now  it  appears  that  this  was  when  Rogers,  McNichols,  and  Conk- 
ling  were  negotiating  for  her,  and  that  was  all  terminated  in  the 
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middle  of  December,  How  does  that  affect  anybody's  gailt? 
Here  was  an  effort  of  the  owners  to  sell  their  ship.  Then  Captain 
Kemble  said  that  if  the  ship  was  sold  (I  don't  feel  sure  that  he 
said  anything  of  the  kind,  but  we  must  take  the  evidence  as  it  is), 
—  he  said:  ^^If  the  ship  is  sold,  I  shall  take  her  out  and  deliver 
her."  There  was  some  controversy  whether  he  said  that  he 
would  deliver  her  to  a  fighting  captain,  but  it  turned  out  that 
Nichols  imagined  that  the  captain  who  would  take  her  ought  to 
be  a  fighting  captain.  Can  you  convict  a  vessel  on  the  hypothesis 
of  the  witness's  own  expectation  based  upon  the  fact  of  a  sale 
being  negotiated,  and  at  the  time  that  the  sale  was  proposed,  which 
sale  wholly  failed  ?  because  there  is  no  doubt  about  these  condi- 
tions of  the  evidence  by  which  I  have  surrounded  it.  But  suppose 
the  captain  of  the  ship  said  that,  what  does  it  prove  ?  If  it  proves 
anything  it  proves  this,  —  that  he  had  a  well-grounded  expectation, 
or  an  expectation  without  due  foundation,  that  the  subsequent 
owners  of  this  ship  would  employ  him  to  take  her  out.  I  don't 
think  we  have  any  occasion  to  consider  whether  he  was  right  in 
his  expectation  or  not. 

Now,  asking  your  Honor's  attention  to  the  tenor  of  this  evidence 
as  manifestly  frivolous,  remote,  indifferent  in  pointing  either  to 
innocence  or  guilt,  at  the  best,  but,  as  I  suppose,  wholly  incon- 
sistent with  anything  like  an  infraction  of  the  law,  and  assum- 
ing for  the  future  propositions  that  I  shall  make,  that  it  is  not 
expected  the  Messrs.  Forbes  can  be  convicted  on  this  evidence, 
and  it  being  a  principle  of  the  law  that  no  forfeiture  falls  except 
from  personal  guilt  of  some  one  dealing  with  the  vessel,  and 
upon  evidence  adequate  to  such  sentence  of  guilt,  I  shall  ask 
your  Honor  who  is  it  that  you  would  like  to  send  to  State's  Prison 
on  this  evidence  ?  You  may  have,  under  the  guidance  and  aid  of 
the  District  Attorney,  a  selection  out  of  all  the  dramatis  persante 
in  the  case.  Who  is  it  that  you  would  hke  to  send  to  State's 
Prison  on  this  evidence  ?  Captain  Nichols  you  would  not  like  to 
send,  because  he  was  never  employed  to  do  anything,  without  hire 
or  with  hire,  except  to  look  at  the  ship,  and  to  furnish  an  estimate 
of  what  it  would  cost  to  fit  out  a  ship  which  never  was  fitted  out, 
and  this  is  not  a  violation  of  the  statute. 

McNichols,  Conkling,  Byron,  sub-brokers,  seeking  to  share  a 
commission  on  the  sale  of  a  ship  if  they  should  be  lucky  enough 
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to  procure  it,  and  failing  wholly  and  getting  nothing ;  will  you  send 
them  to  the  punishment  prescribed  by  the  statute  ?  Captain 
Eemble,  who  said  that  if  the  ship  was  sold  he  thought  he  would 
take  her  out ;  is  he  to  be  convicted  ?  Is  Wright,  the  broker,  who 
is  most  of  a  man  in  doing  anything  with  effect  in  this  matter,  — 
that  is,  as  a  broker  dealing  in  what  the  law  pronounces  perfectly 
innocent,  effecting  a  sale  of  a  vessel ;  —  would  you  send  him  ? 

Mr.  Gary,  the  consignee  and  agent  bf  the  owners  of  the  vessel, 
asking  who  the  principals  were,  and,  when  told  it  was  the  Chilian 
government,  turning  his  back  on  the  negotiation,  and  never  having 
anything  to  do  with  it  afterwards ;  would  you  send  him  ? 

Would  you  convict  and  punish  Dr.  Rogers  ?  He  is  indicted  in 
this  matter,  I  believe,  for  an  infraction  of  this  law  in  respect  to  the 
Meteor.  Now,  on  the  evidence  in  this  case  will  vou  convict  him  ? 
What  is  it  ?  Why,  that  he  was  consul  is  plain,  that  these  three 
adventurers,  finding  out  he  was  consul,  went  to  him ;  he  told  them 
he  did  not  want  any  land  forces,  and,  if  you  can  make  anything 
out  of  it  prejudicial  to  him,  he  did  tell  them  that  Chile  would  like 
to  buy  some  fast  sea-going  steamers.  He  did  act  or  consult  with 
these  men,  and  with  Wright,  as  to  whether  Chile  could  buy ;  it 
ended  in  his  not  being  able  to  buy  the  steamer,  and  his  so  declaring, 
and  not  a  word  of  a  purpose  to  fit  her  out,  as  distinguished  from 
having  her  rot  at  the  wharf,  if  the  war  lasted  long  enough  for  her 
to  rot.  Not  a  word  of  fitting  out  is  used  in  the  mouth  of  any  of 
the  witnesses,  as  to  be  done  by  anybody. 

It  is  said,  hypothetical  ly,  if  a  capitalist  can  be  found  to  take  the 
risk  of  d^ivering  her  outside.  Is  there  anybody  shown  that  would 
pay  the  money,  or  furnish  capital  to  prepare  the  decks  to  support 
the  guns,  —  that  would  furnish  the  guns  or  ammunition,  or  build 
a  magazine,  or  do  anything  that  would  make  a  war  ship  of  her  ? 
One  syllable  is  not  whispered,  from  the  beginning  to  the  end  of 
the  case,  on  that  subject. 

Then  Rogers,  on  this  evidence,  having  only  attempted  to  secure 
for  the  government  of  Chile,  by  purchase,  on  such  means  of  credit 
as  that  government  could  furnish  (and  it  does  not  appear  he  had  a 
dollar  or  any  credit  in  his  hands),  and,  having  failed  entirely,  is 
he  to  be  convicted  and  immured  on  this  evidence  ?  Why  a 
prosecuting  counsel  against  Rogers  on  this  evidence  would  not  ask 
for  conviction  ;  and  his  statement  is  produced,  by  the  government, 
through  others,  that  he  had  nothing  to  do  with  it. 
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Then  Mackenna  remains  to  be  convicted  on  this  evidence,  and 
he  is  indicted.  If  the  learned  Counsel  for  the  prosecution,  who- 
ever he  may  be,  that  conducts  that  trial  for  Mackenna,  rests  upon 
this  evidence,  the  Court  will  direct  an  acquittal,  and  indeed  the 
District  Attorney  will  ask  a  nolle  prosequi.  Why,  Mackenna  is 
brought  in  as  a  witness,  himself  being  under  two  indictments,  one 
connected  with  the  Meteor,  and  one  for  providing  torpedo  boats,  in 
regard  to  which  there  is  a*  written  contract.  Being  indicted  on 
both  these  criminal  charges,  and  having  no  questions  asked  him 
that  are  not  wholly  general  and  applicable  to  a  certain  stage  of 
proof  necessary  for  his  conviction  in  one  or  the  other  case,  to  wit, 
his  relations  to  Chile,  —  at  the  suggestion  of  judicious  .counsel, 
he  says:  "I  cannot  answer  about  this  matter," — and  the  point  I 
made  to  your  Honor,  that  either  the  question  was  irrelevant  in  this 
case,  or  it  was  relevant  against  him,  is  not  answered  at  all.  Prove 
what  you  need  to  prove  here  to  convict  the  ship,  to  wit,  that  Mac- 
kenna has  been  concerned  in  something,  or  done  something,  or 
attempted  something,  —  and  of  course,  before  you  confiscate  the 
ship,  you  must  give  proof  to  convict  him.  He  does  not  refuse  to 
give  any  evidence  about  what  he  said  or  did  about  the  Meteor. 
If  he  had  refused,  his  refusal  could  not  be  imputed  as  the  fault  of 
these  claimants,  and  their  ship  convicted,  because  the  privilege  of 
the  law  excuses  him  from  answering. 

As  to  Mackenna  himself,  I  would  like  to  know  on  whose  testi- 
mony you  are  to  convict  him  ?  Are  you  to  convict  him  on 
Rogers's  statement  that  he  believed  he  was  engaged  in  procuring 
this  vessel,  —  even  if  you  had  it  direct  from  Rogers?  ^uch  less 
will  you  convict  him  on  the  statement  of  McNichols  and  Conkling 
that  they  heard  Rogers  say  so  ?  Well,  if  you  do,  the  only  help 
for  foreigners  is,  not  to  come  here. 

But  we  only  belittle  the  subject,  and  revile  the  administration  of 
justice,  by  considering  this  matter. 

So  your  Honor  sees  we  stand  just  as  we  did  before  we  were 
seized ;  the  owners  attempting  to  use  the  Meteor  in  a  lawful  voyage, 
made  the  mark  of  spleen  and  vexation  by  a  parcel  of  adventurers, 
who  expected  she  would  be  the  occasion,  by  her  sale,  of  their 
earning  a  sub-commission  ;  the  government,  yielding  to  this,  brings 
us  into  judgment ;  the  Spanish  minister  accomplishes  his  purpose, 
which  is  the  detention  of  the  vessel;  let  the  lawyers  fight  it  out: 
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—  the  ship  does  not  sail;  our  bonds  are  rejected:  your  Honor 
finds  no  power  in  the  law  to  take  bonds  in  lieu  of  the  ship ;  we 
listen  to  the  case ;  it  is  all  vain ;  we  get  to  the  end  of  it,  and  the 
information  is  not  worth  a  straw ;  and  now  a  motion  is  noticed  this 
morning  for  leave,  after  the  conclusion  of  this  trial,  on  a  criminal 
information  of  forfeiture,  to  amend  the  libel.  Why,  it  is  like 
amending  an  indictment,  in  order  to  hang  a  man,  after  he  has  been 
tried  on  one  that  does  not  convict  him  of  a  crime ! 

• 

Conclusion. 

In  a  case  where  the  act8  of  criminality  are  so  entirely  wanting, 
it  can  hardly  be  necessary  to  insist  upon .  the  utter  absence  of  the 
criminal  intent  of  the  Statute,  without  which  no  amount  of  warhke 
equipment  or  preparation  of  the  vessel  is  of  the  least  importance. 
But  there  are  two  authorities,  so  definite  and  explicit,  and  each,  of 
its  kind,  of  the  best  quality,  that  I  cannot  properly  omit  them. 

I  quote  from  Mr.  Dana's  note  to  Wheaton,  the  general  summary 
of  the  doctrine  of  intent^  as  discriminated  between  a  commercial  and 
a  belligerent  purpose,  as  controlling  the  question  of  criminality  un- 
der the  Statute :  — 

'^  Oar  rules  do  not  interfere  with  bona  fide  commercial  dealings  in  contraband 
of  war.  An  American  merchant  may  build  and  fully  arm  a  vesseli  and  supply  her 
with  stores,  and  offer  her  for  sale  in  our  own  market.  If  he  does  any  acts,  as 
an  agent  or  servant  of  a  belligerent,  or  in  punuance  of  an  arrangement  or  un- 
derstanding with  a  belligerent,  that  she  shall  be  employed  in  hostilities  when 
sold,  he  is  guilty.  He  may,  without  violating  our  law,  send  out  such  a  vessel, 
so  equipped,  under  the  flag  and  papers  of  his  own  country,  with  no  more  force 
of  crew  than  is  suitable  for  navigation,  with  no  right  to  resist  search  or  seizure, 
and  to  take  the  chances  of  capture  as  contraband  merchandise,  of  blockade,  and 
of  a  market  in  a  belligerent  port  In  such  case,  the  extent  and  character  of  the 
equipments  is  as  immaterial  as  in  the  other  class  of  cases.  The  intent  is  cdL  The 
act  is  open  to  great  suspicions  and  abuse,  and  the  line  may  often  be  scarcely 
traceable;  yet  the  principle  is  clear  enough.  Is  the  intent  one  to  prepare 
an  article  of  contraband  merchandise,  to  be  sent  to  the  market  of  a  belligerent, 
subject  to  the  chances  of  capture  and  of  the  market  ?  Or,  on  the  other  hand,  is 
it  to  fit  out  a  vessel  which  shall  leave  our  port  to  cruise,  immediately  or  ulti- 
mately, against  the  commerce  of  a  friendly  nation  ?  The  latter  we  are  bound 
to  prevent  The  former,  the  belligerent  must  prevent  In  the  former  case,  the 
ship  is  merchandise,  under  bona  fide  neutral  flag  and  papers,  with  a  port  of  des- 
tination, subject  to  search  and  capture  as  contraband  merchandise,  by  the  other 
belligerent,  to  the  risks  of  blockade,  and  with  no  right  to  resist  search  and  seiz- 
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ure,  and  liable  to  be  treated  as  a  pirate  by  any  nation,  if  she  does  any  act  of 
hostility  to  the  property  of  a  belligerent,  as  much  as  if  she  did  it  to  that  of  a 
neutral.  Such  a  trade  in  contraband  a  belligerent  may  cut  off  by  cruising  the 
seas  and  blockading  his  enemy's  ports.  But  to  protect  himself  against  vessels 
sailing  out  of  a  neutral  port  to  commit  hostilities,  it  would  be  necessary  for  him  to 
hover  off  the  ports  of  the  neutral ;  and,  to  do  that  effectually,  he  must  maintain 
a  kind  of  blockade  to  the  neutral  coast,  which,  as  neutrals  will  not  permit,  they 
ought  not  to  give  occasion  for."    (Dana's  Wheaton,  p.  563,  note.) 

In  the  case  of  the  United  States  v.  Quincy^  the  question  of  the 
intent  necessary  to  the  completion  of  the  crime  of  the  Statute  was 
directly  passed  upon  by  the  Supreme  Court  of  the  United  States^ 
in  the  most  definite,  precise,  and  peremptory  form,  viz.  in  the  in- 
structions directed  to  be  given  to  the  jury  to  govern  their  finding 
of  intent.     The  Court  says,  — 

'^The  second  and  third  instructions,  asked  on  the  part  of  the  defendant, 
were, — 

**  That  if  the  jury  believe  that  when  the  Bolivar  was  fitted  and  equipped  at 
Baltimore,  the  owner  and  equipper  intended  to  go  to  the  West  Indies  in  search 
of  funds  with  which  to  arm  and  equip  the  said  vessel,  and  had  no  present  inten- 
tion of  using  or  employing  the  said  vessel  as  a  privateer,  but  intended,  when  he 
equipped  her,  to  go  to  the  West  Indies  to  endeavor  to  raise  funds  to  prepare 
her  for  a  cruise,  then  the  defendant  is  not  guilty. 

"  Or,  if  the  jury  believe  that  when  the  Bolivar  was  equipped  at  Baltimore, 
and  when  she  lefl  the  United  States,  the  equipper  had  no  fixed  intention  to  em- 
ploy her  as  a  privateer,  but  had  a  wish  so  to  employ  her,  the  fulfilment  of  which 
wish  depended  on  his  ability  to  obtain  funds  in  the  West  Indies,  for  the  purpose 
of  arming  and  preparing  her  for  war,  then  the  defendant  is  not  guilty. 

"  We  think  these  instructions  ought  to  be  given.  The  offence  consists  princi- 
pally in  the  intention  with  which  the  preparations  were  made.  These  prepara- 
tions, according  to  the  very  terms  of  the  act,  must  be  made  within  the  limits  of 
the  United  States  ;  and  it  is  equally  necessary  that  the  intention  with  respect  to 
the  employment  of  the  vessel  should  be  formed  before  she  leaves  the  United 
States.  And  this  must  be  a  fixed  intention,  —  not  conditional  or  contingent, 
depending  on  some  future  arrangements.  This  intention  is  a  question  belonging 
exclusively  to  the  jury  to  decide.  It  is  the  material  point  on  which  the  legality  or 
criminality  of  the  act  must  turn  ;  and  decides  whether  the  adventure  is  of  a  com- 
mercial or  warlike  character.  The  law  does  not  prohibit  armed  vessels  belong- 
ing to  citizens  of  the  United  States  from  sailing  out  of  our  ports ;  it  only  re- 
quires the  owners  to  give  security  (as  was  done  in  the  present  case),  that  such 
vessel  shall  not  be  employed  by  them  to  commit  hostilities  against  foreign  pow- 
ers at  peace  with  the  United  States. 

**  The  collectors  are  not  authorized  to  detain  vessels,  although  manifestly  built 
for  warlike  purposes,  and  about  to  depart  from  the  United  States,  unless  circum- 
stances shall  render  it  probable  that  such  vessels  are  intended  to  be  employed  by 
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tbe  ownera  to  commit  hostilities  against  some  foreign  power  at  peace  with  the 
United  States. 

'*  All  the  IcUitude,  therefore,  necessary  far  commercial  purposes,  is  given  to  our 
citizens;  and  they  are  restrained  only  from  such  acts  as  are  calculated  to  involve 
the  country  in  war.**    (United  States  v,  Quincy,  6  Peters,  465-6.) 

Upon  these  principles,  tlms  firmly  and  cleariy  laid  down,  the 
proofs  respecting  the  owners'  act^  and  purposes  in  the  proposed 
voyage  of  the  Meteor  leave  no  possible  ground  for  her  inculpation 
for  the  government  to  stand  upon,  supposing,  for  the  sake  of  the 
argument,  that  the  acts  of  equipment  and  preparation  of  a  warlike 
character,  in  view  of  her  proposed  voyage,  had  been  shown. 


MR.  WEBSTER'S  ARGUMENT. 


If  it  please  the  Court,  it  has  been  my  endeavor,  by  a  careful 
review  of  the  learned  and  elaborate  argument  of  the  counsel  for 
the  claimants  (Mr.  Evarts),  to  eliminate  therefrom  the  propositions 
of  law  upon  which  he  seemed  to  desire  to  rest  this  cause.  It  is 
not  needed  that  I  reannounce  his  argument ;  it  is  enough  that  I 
restate  his  positions,  in,  as  near  as  may  be,  the  terms  in  which 
they  were  originally  propounded. 

His  earliest  general  assertion  of  doctrine,  on  the  first  day  of  his 
argument,  was  in  these  words  :  — 

^  Commerce  is  not  to  be  trammelled  in  warlike  materials  or  warlike  ships,  be- 
cause there  happens  to  be  a  war,  for  war  is  the  only  promoter  of  traffic  in  war- 
like materials  and  warlike  ships." 

On  the  second  day,  the  legal  thought  announced  on  the  first  day 
was  developed  in  the  following  form :  — 

"  If  it  does  not  appear  affirmatively,  on  the  part  of  the  government,  that  the 
vessel  is  to  sail  from  this  port  as  an  enlisted  hostile  ship  of  one  belligerent,  then 
there  is  no  forfeiture,  although  it  may  be  made  to  appear  by  indisputable  proof, 
that  she  has  been  built,  fitted,  armedy  and  equipped  as  a  ship  of  war,  complete, 
and  ready  for  acHon," 

Again :  — 

"  The  diplomatic  discussions  from  the  foundation  of  the  government,  the  or- 
ders of  the  executive,  everything  shows  that  all  our  law  undertakes,  all  that  it 
will  permit  the  supposed  duty  of  neutrality  to  accomplish,  is  that  there  shall  not 
be  an  enlisting  in  the  cause  of  the  belligerent  within  our  ports,  to  the  extent  of 
having  the  vessel  armed  and  equipped,  or  armed  and  equipped  in  a  warlike 
manner  with  that  intent." 

Further  on  in  the  discussion,  the  distinguished  counsel,  rising  to 
the  height  of  his  great  argument,  thus  declares  the  measure  of  bel- 
ligerent right,  and  the  rule  of  neutral  duty  :  — 

"  Now,  if  your  Honor  please,  to  bring  this  matter  down  to  some  distinct  tests, 
suppose  that  the  Meteor,  while  she  lay  at  the  wharf,  without  any  coals  or  provis- 
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ions  on  board  of  her  had  been  sold  to  the  Chilian  government,  deliverable  out- 
side of  this  port,  or  deliverable  in  Chile,  and  that  was  proved  by  a  written  open 
contract,  brought  into  court,  will  the  prosecuting  officer  claim  that  that  brings  her 
within  the  statute  against  fitting  out  and  arming  with  in^nt  that  she  should  be 
used  by  a  belligerent  ?  Where  would  be  the  single  act  attempted  or  initiated 
in  respect  to  this  vessel  with  the  guilty  intent  ?  Manifestly  nothing.  What 
reason  is  there  that  a  vessel,  acquired  by  a  belligerent,  and  thus  not  guilty  up  to 
the  time  of  acquisition,  should  be  -prohibited  from  receiving,  not  warlike  equip- 
ments, but  receiving  coals  and  provisions  suitable  ?  There  really  would  be  no 
violation  of  our  Neutrality  Act,  it  seems  to  me,  if  Chile  had  acquired  by  purchase 
a  transfer  of  the  title  of  this  ship,  and  if,  having  acquired  that  title,  she  openly 
undertook  to  put  coals  and  provisions  on  board,  with  a  commercial  crew,  and 
took  the  vessel  out  to  Chile ;  no  violation  of  our  Neutrality  Act  whatever.  I 
hold  it  to  be  manifest  that  a  ship,  having,  if  you  please,  adaptability  to  be  made 
into  a  war  ship,  and  adaptability  for  use  in  commerce,  may  be  acquired  by  any 
foreign  government  in  our  ports,  by  purchase,  and  if,  aflcr  the  acquisition,  the 
only  fitting-out  and  preparation  for  sea  and  egress  from  port,  prepared  or 
attempted,  is  with  a  commercial  and  peaceful  crew,  with  coal  for  the  use  of  her 
engines,  and  provisions  for  the  support  of  a  commercial  and  peaceful  crew,  there 
18  not  any  infraction  of  our  neutrality  laws  whatever.  Nor  is  there  anything 
technical  or  formal  in  this  decision.  It  is  essential.  If  it  is  competent  for  a 
foreign  nation  to  buy  a  ship,  it  is  competent  for  a  foreign  nation  to  take  her 
out,  omitting  any  warlike  change  or  equipment." 

• 

Such  are  the  propositions  of  law  advanced  by  the  claimants,  and 
your  Honor  must  decide  whether  they  are  the  doctrines  of  inter- 
national law,  and  municipal  jurisprudence,  which  govern  in  the 
judicial  tribunals  of  the  United  States. 

It  will  not  be  seriously  denied  in  this  court,  that  we,  in  the 
United  States,  are  subordinated  to  the  general  law  of  nations,  in  so 
far  as  that  law  applies  to  our  intercourse  with,  and  relation  to,  the 
rest  of  the  world.  The  Constitution  declares  this,  by  the  mere 
act  of  bringing  us  into  the  circle  of  independent  civilized  States. 
It  is  the  condition  of  our  national  existence  to  be  subject  to  that 
code.  No  nation  can  be  so  great  as  to  be  exempt  from  the  power,  or 
so  little  as  not  to  feel  the  care  of  that  ample  and  boundless  juris- 
prudence "  whose  seat  is  the  bosom  of  God,  and  whose  voice  the 
harmony  of  tlie  world."  We  cannot  escape  it  if  we  would,  for  to 
escape  it  we  must  fly  from  ourselves,  and  spurn  our  own  national 
nature. 

It  is  a  familiar  doctrine  of  this  grand  jurisprudence,  that  a  neu- 
tral must  so  retain  his  attitude  of  impartiality,  in  the  face  of  other 
warring  nations,  as  not  to  incline  to,  or  aid,  either  belligerent. 

VOL.  n.  11 
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Recognized  international  obligations  not  only  prohibit  the  enlisting 
of  soldiers,  or  sailors,  in  the  territory  of  a  neatral,  for  service  in  the 
interest  of  either  belligerent,  but  they  also  forbid  the  beginning, 
setting  on  foot,  providing,  or  preparing,  in  the  dominions  of  a  neu- 
tral, the  means  for  any  naval  enterprise  whatsoever.  All  this  is 
clear.  The  fifth  and  seventh  volumes  of  Wheaton's  Supreme 
Court  Reports  are  replete  with  decisions  announeing  this  primary 
principle  of  neutrality.  The  act  of  1818,  in  its  sixth  section, 
explicitly  declares  it.  No  incipient  step  in  war  is  allowed,  by  the 
law  of  nations,  to  begin  on  neutral  ground.  (^Twee  GebroederSy  S 
Mobinson^a  Hep.  162.)  No  act  of  hostility  can  have  its  commence- 
ment there.  A  neutral  cannot  permit  one  belligerent  to  have  a 
station  in,  and  make  a  vantage-ground  of,  his  country,  to  procure 
material  with  which  to  injure  the  other  belligerent.  Such  is  pub- 
lic law,  as  accepted  by  jurists  everywhere. 

Now,  if  the  Court  please,  the  neutrality  act  of  1818  consecrates 
these  tenets  and  determinations  of  international  jurisprudence.  It 
aims  to  repress  and  prevent  all  naval  enterprises,  set  on  foot  in  the 
United  States  as  a  point  of  departure.  Its  fifth  section  punishes 
with  fine  and  imprisonment  any  person. who,  in  this  country, 
increases  or  augments  the  force  of  any  armed  vessel  of  either 
belligerent,  whether  by  adding  to  the  number  of  its  equipments,  or 
"  by  the  addition  thereto  of  any  equipment  solely  applicable  to 
war."  So  that  if  a  cruiser  of  Chile,  for  example,  be  lying  in  the  port 
of  New  York  to-day,  it  is  very  clear  that  our  merchants  cannot 
supply  her  with  shot,  shells,  guns,  or  ammunition,  so  long  as  war 
exists  between  that  nation  and  Spain,  and  the  United  States  are  at 
peace  with  both.  Its  sixth  section  also  punishes  by  fine  and 
imprisonment  any  person  who  shall  provide  the  means  for  any 
military  enterprise  against  nations  with  whom  we  are  at  peace. 
Its  tenth  section  requires  that  owners  of  armed  ships  shall  give 
bonds  in  double  the  value  of  the  ship,  that  she  shall  not  cruise,  or 
commit  hostilities,  against  nations  with  whom  we  are  at  peace.  Its 
eleventh  section  authorizes  collectors  to  detain  vessels,  '^  manifest- 
ly built  for  warlike  purposes,  and  about  to  depart,  of  which  the 
cargo  shall  consist  of  arms  and  munitions  of  war." 

What,  I  pray  to  know,  are  those  restrictions  of  positive  law,  if 
not  trammels  upon  commerce  in  ^^  warlike  materials  or  warlike 
ships  ?  "    How  can  it  be  said,  with  such  legislation  staring  us  in 
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the  face,  that  war  between  two  states  with  whom  we  are  on  terms 
of  amity,  does  not  impose  on  us  any  limitation  of  commerce  ?  I 
ask  my  learned  opponent  to  tell  me  by  what  rule  of  logic,  or  legal 
interpretation,  he  construes  a  statute,  enacted  for  the  purpose  of 
protecting  neutral  rights,  and  enforcing  neutral  duties,  in  such  a 
manner  as  to  make  the  sale  of  a  cannon,  a  shell,  or  a  cutlass,  to  a 
belligerent's  vessel  of  war,  an  offence  to  be  visited  by  fine  and 
imprisonment,  but  the  sale  to,  and  fitting  out  for,  that  same  bellig- 
erent, for  his  use,  of  a  powerful  cruiser  like  the  Meteor,  an  innocent 
transaction,  not  reached  or  covered  by  the  statute ! 

The  claimants,  it  is  plain  to  see,  have  submitted  to  your  Honor, 
as  basis  for  release  of  the  Meteor,  a  proposition  of  law  so  broad, 
that  it  is  contradicted  by  a  positive  statute,  and  yet  a  statement 
less  ample  would  not  cover  the  nakedness  of  the  Meteor. 

Nobody  denies  that  warlike  materials,  among  which  coals  are 
now  included,  and  warlike  ships,  are  contraband  of  war.  Every- 
body admits  that  there  is  punishment,  of  one  kind  or  another,  which 
may  be  infiicted  upon  a  neutral  who  sells  and  transports  contra- 
band goods  to  a  belligerent.  All  agree  that  one  penalty  of  carrying 
contraband  to  a  belligerent  is,  liability  to  capture  of  the  articles 
by  the  other  belligerent,  and  loss,  it  may  be,  under  certain  circum- 
stances, of  the  vehicle  in  which  conveyed.  So  much  of  restraint 
on  commerce  of  neutral  nations  caused  by  war  is  indisputable. 

But  it  is  claimed  that  a  neutral  may  with  impunity  sell,  on  his 
own  soil,  to  the  agents  of  a  belligerent,  contraband  articles,  pro- 
vided the  property  actually  changes  ownership  on  the  neutral 
ground,  and  the  neutral  does  not  undertake  to  transport  by  sea. 
If  the  goods,  in  that  condition,  are  captured,  the  neutral  suffers  no 
loss,  because  they  are  the  property  of  the  enemy.  The  belliger- 
ent injured  by  the  sale  has  no  remedy,  no  matter  what  his  rights, 
against  the  neutral,  and  his  rights,  if  he  have  any,  he  can  only 
enforce  by  war.  But  a  war  never  has  been  undertaken,  and  prob- 
ably never  will  be,  on  account  of  a  sale  of  such  small  articles  made 
and  completed  on  neutral  ground.  The  name  of  pcLSsive  contra- 
band has  been  given  to  this  kind  of  traffic ;  but  I  never  heard  tliat 
any  publicist  or  jurist,  of  established  reputation,  claimed  that  it 
included  a  vessel  of  war,  wliich  is  very  far,  when  provided  with 
good  engines,  from  being  a  passive  thing.  The  line  of  demarca- 
tion, so  fer  as  principle  is  concerned,  between  this  passive  contra- 
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land^  which  is  permitted,  and  traffic  in  warlike  ships,  which  is 
prohibited  by  our  Neutrality  Act,  may  in  some  instances  be  minute, 
and  not  easily  seen  by  the  superficial  observer,  but  yet  it  exists, 
and  is  apparent  to  him  who,  like  your  Honor,  has  a  practised 
perception  of  legal  truth.  It  is  declared  by  our  neutrality  act  of 
1818.  It  is  the  distinction  between  inertness  and  action  ;  between 
a  mass  of  mere  matter  and  a  moving  enterprise.  Thus  it  is  that  it 
by  no  means  follows,  because  a  neutral  has  aright,  on  his  own  soil, 
to  sell  to  a  belligerent  arms  and  ammunition,  that  therefore  he 
has  an  equal  right  to  provide  him,  under  all  circumstances,  with 
an  armed  or  an  unarmed  vessel  of  war.  The  two  cases  are  not 
similar,  nor  founded  on  equal  reason. 

It  is  apparent,  on  the  face,  that  the  mere  selling  here  in  New 
York  of  a  dozen  of  carbines,  or  a  thousand  percussion-caps,  to  Chile, 
leaving  to  the  "  confidential  agent "  the  risk  of  transporting  them 
to  that  country,  need- not  be  acts  dangerous  to  our  neutrality,  for 
the  reason,  among  others,  that  the  contraband  articles  may,  in  the 
absence  of  any  vessel  from  here,  be  but  component  parts  of  a  naval 
enterprise  fitted  out  in  the  belligerent's  own  territory.  Parrott 
guns,  carbines,  and  percussion-caps  cannot  alone  make  up  a  naval 
expedition,  for  they  cannot  cruise  to  commit  hostilities ;  but  the 
latter  can  and  do  transport  the  former,  and  so,  without  entering 
into  any  foreign  port,  or  any  port  of  the  belligerent,  constitute  a 
terrible  entei'prise  of  destruction,  as  the  Alexandra,  Alabama, 
Georgia,  and  Florida  taught  us  by  the  lurid  flam^  of  peaceful 
traders  and  toiling  fishermen,  burned  into  a  watery  grave.  More 
4han  that,  it  is  not  needed  now  that  a  cruiser  have  guns  on  board 
to  constitute  her  a  warlike  instrument  of  naval  offence.  To  "  run 
down  a  ship,"  to  "  cut  a  ship  in  twain,"  were  the  common  phrases 
of  the  late  war.  Powerful  engines  and  stout  bows  are  dangerous 
enemies  to  peaceful  merchantmen. 

Your  Honor  must  have  observed  the  persistence  with  which  the 
counsel  for  the  claimants  has,  from  the  beginning  to  the  end  of  his 
argument,  in  the  great  part  of  the  citations  which  he  has  submit- 
ted to  the  court,  clung  to  what  was  said  and  done  in  this  relation 
during  the  early  period  of  our  Republic.  Far  be  it  from  us,  here 
or  elsewhere,  to  undervalue  the  ojMnions  of  those  great  men  of  the 
Revolutionary  epoch  who,  out  of  decaying  nationalities,  the  keen 
jealousies  of  States,  and  the  formidable^  animosity  of  the  parent 
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country,  laid  the  foundation  of  this  federated  fabric  of  republican 
government.  He  must  be  bold,  indeed,  who  ventures  to  arraign, 
or  qualify  in  any  sense,  the  teachings  of  either  of  the  great  trium- 
virate of  statesmen, — Washington,  Hamilton,  and  Jefferson, — who 
not  only  allured  others  to  national  independence,  but  in  their  own 
persons  led  the  way.  But  it  is  no  impeachment  of  their  profound 
statesmanship,  and  far-seeing  devotion  to  all  that  could.concem  the 
name  and  fame  of  the  young  government,  to  suggest  that  there 
were  peculiar  circumstances  at  that  time,  which  tended  to  mould 
and  form  the  opinions  which  the  government  expressed  in  respect 
to  neutral  duties.  The  attitude  of  the  administration  of  Washing- 
ton was  as  bold  as  it  was  just.  It  was,  however,  before  action  by 
Congress  in  1794,  constrained  to  consult  somewhat  the  temper  of 
the  people,  and  to  harmonize  conflicting  popular  emotions. 

The  citations  paade  on  the  other  side  from  ^^  Sparks's  Life  of 
Washington,"  the  "  Works  of  Hamilton,"  "  Jefferson's  Complete 
Works,"  and  the  **  American  State  Papers,"  all  refer  to  a  series  of 
official  acts  prior  to  the  neutral  legislation  of  1794,  which  was  a 
new  and  significant  point  of  departure  for  the  United  States  in 
respect  to  neutral  duties.  The  circular  of  Mr.  Alexander  Hamil* 
ton  to  collectors  of  customs  was  issued  in  1798,  and  contained,  no 
doubt,  a  correct  statement  of  the  utmost  limit  to  which,  at  that 
time,  President  Washington  felt  bound  to  go.  But  since  that 
time  much  has  become  changed,  —  changed  by  legislation  and 
judicial  construction  ;  changed  by  naval  architecture ;  changed  in 
those  physical  facts  by  which  one  vessel  secures  the  subjection  and 
surrender  of  another  vessel  at  sea. 

My  learned  friend,  who  has  conducted  this  case  with  such  con- 
spicuous ability  on  the  part  o^the  claimants,  does  not  ordinarily 
need  outside  suggestions  to  aid  in  the  conduct  of  causes  which  he 
happens  to  represent,  in  thb  or  any  other  judicial  tribunal,  but  yet 
no  one  can  fail  to  see  that  a  chief  part  of  the  propositions  of  law, 
and  the  arguments  thereon,  which  he  has.  addressed  to  your  Hon- 
or, are  not  unlike  those  which  constituted  the  staple  of  the  enemies 
of  the  United  States,  in  discussing  the  question  of  belligerent 
rights,  during  our  recent  rebellion.  Then  and  there,  as  now  and 
here,  the  claimants  of  inculpated  vessels,  no  matter  whether  the 
Messrs.  Laird,  of  Liverpool,  or  the  Messrs.  Forbes,  of  Boston, 

clung  with  unreasoning  pertinacity  to  precedents  drawn  firom  the 
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first  ten  years  of  our  histgry.  Nothing  could  shake  off  their  grip. 
If  any  official  in  the  United  States,  before  the  year  1794,  did  an 
act,  or  said  a  thing,  demanded  by  the  exigencies  of  that  early  day, 
it  has  been  flauntingly  quoted  as  a  just  exposition  of  existing  opin- 
ion in  the  United  States.  Subsequent  legislation,  and  the  reigning 
jurisprudence  of  to-day,  all  go  for  nothing  with  them.  In  the 
time  of  Washington,  Jefierson,  and  Madison,  a  ship  could  not  well 
be  a  vessel  of  war  unless  she  had  guns  actually  protruding  from 
her  port-holes,  and  ready  for  instant  action.  Then  steam  had  not 
become  the  great  motive  power  in  naval  combats;  then  iron 
vessels  were  unknown ;  then  those  terrible  monsters  of  the  deep, 
the  Monitors,  were  things  never  dreamed  of.  But  now,  under 
the  influence  of  science,  and  the  march  of  invention,  captures  are 
made  at  sea,  peacefiil  merchantmen  are  terrified  into  a  surrender, 
quite  as  much  by  a  powerful  crew,  a  projecting  prow,  and  endues 
like*  those  constructed  for  the  Meteor,  as,  in  the  olden  time,  they 
were  by  the  guns  which  ranged  around  a  fully  equipped  man-of- 
war.  In  the  case  of  Great  Britain  herself,  in  the  matter  of  the 
iron-clads,  to  which  I  alluded  in  my  opening  statement,  and 
assumed  to  be  built  for  the  Confederates  by  the  Messrs.  Laird,  it 
will  not  be  pretended  that,  at  the  time  those  ships  were  seized  by 
the  English  government,  they  were  armed,  fully  equipped,  and 
enlisted  in  the  Confederate  service.  On  the  contrary,  they  had 
not  a  gun,  a  shell,  or  a  cannon,  on  board.  It  was  when  the  for- 
tunes of  the  rebellion  began  to  wan^,  and  England  began  to  see 
her  true  interest  to  be  in  relations  of  amity  with  the  United  States, 
and  Lord  Russell  was  brought  to  his  senses  by  the  despatch  of  Mr. 
Seward  to  Mr.  Adams,  under  date  of  July  11,  1868,  in  which  the 
Secretary  of  State  informs  the  Q«een's  government  that,  if  the 
doctrine  of  the  Alexandra  case  is  to  be  maintained  by  Great 
Britain,  the  United  States  will  reflect  whether  the  maintenance  of 
their  own  existence  does  not  require  them  to  take  the  remedy  in 
their  own  hands,  and  pursue  the  Anglo-rebel  pirates,  and  capture 
them,  if  need  be,  in  the  very  harbors  of  Great  Britain.  It  was, 
I  repeat,  such  acts  and  such  thoughts  which,  among  others,  seeih 
to  have  brought  the  Queen's  minister  to  reflection,  in  respect  to 
what,  in  modem  times,  constituted  warlike  fitting,  and  not  only 
secured  revision  of  the  old  doctrine  in  that  regard,  but  eventually 
led  the  English  government  to  put  its  interdict  upon  the  iron-clads 
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which  were  being  constructed  at  Birkenhead.  All  this  is  apparent 
from  the  documents  given  in  the  diplomatic  correspondence  of  the 
Department  of  State  for  the  year  1864. 

Soon  after  the  reception  in  England  of  the  despatch  of  Mr.  Seward 
to  Mr.  Adams,  of  the  date  of  July  11,  1868,  to  which  I  have 
before  referred,  there  can  easily  be  discerned  a  change  in  public 
opinion  indicated  by  the  daily  press,  and  by  journals  especially 
devoted  to  legal  discussion.  With  permission  of  the  Court,  I  desire, 
in.confirmation  of  what  I  suggest,  to  call  attention  to  an  article  in 
the  London  Law  Times  for  September  19, 1868,  upon  this  subject. 
This  journal  had  previously  been  most  decided  in  vindication  of  the 
theory  of  neutral  obligations  contended  for  by  the  Confederate 
agents.  But  at  the  date  to  which  I  refer,  there  is  an  article  most 
significant  in  its  tone  of  thought  and  expression.  I  will  read  but 
a  brief  extract  therefrom :  — 

If  a  nation  permit  anything  to  be  organized  and  constrncted  within  its 
boundaries,  which  is  plainly  designed  for  the  use  of  one  belligerent,  it  is  guilty  of 
a  very  clear  breach  of  neutrality  agunst  the  other.  By  a  loose,  and,  as  we  believe, 
higJUy  improper^  reading  of  the  law,  it  has  been  taken  for  granted  that  it  is  not 
against  the  principles  of  international  law  for  a  neutral  power  to  permit  its 
subjects  to  sell  munitions  of  war  to  a  belligerent  power.  It  is  held  that  a  con- 
trary principle  would  interfere  too  much  with  the  ship-builders  of  the  Mersey 
and  the  Clyde,  and  the  gunmakers  of  Birmingham,  to  be  tolerated.  But  it 
appears  to  us  that  there  are  some  things  which,  in  the  estimation  of  rightly 
thinking  men,  may  be  of  even  higher  importance  than  the  prosperity  of  the 
Birkenhead  ship-owners  or  the  Birmingham  gunmakers,  and  among  them  we 
may  be  permitted  to  reckon  a  reverence  for  law  and  the  preservation  of  the 
national  honor.  It  may  be  that,  if  we  were  to  put  the  spuit  of  the  law  into 
fojce  —  that  spirit  which  arms  the  proclamation  of  the  Queen  when  she  pro- 
hibits the  sale  of  all  munitions  of  war — by  preventing  ships,  evidently  built 
for  warlike  purposes,  and  cargoes  of  lethal  weapons,  except  upon  proof  that 
they  were  not  to  be  used  in  a  quarrel  as  to  which  we  are  neutral, — it  may  be 
that  in  such  a  case  a  few  men  would  have  to  get  rich  more  slowly ;  but,  at  any 
rate,  the  nation  would  be  saved  from  the  imputation  of  the  guilt  of  blood, — a 
guilt  which  is  equally  abhorrent  whether  it  sullies  the  reputation  of  a  man  or  of 
a  people. 

*  The  central  proposition  of  law,  therefore,  upon  which  the 
learned  counsel  for  the  claimants  rests  his  defence  of  the  Meteor, 
is  the  one  so  much  exploited  in  the  case  of  the  Alexandra.  It  was 
relied  upon  by  the  Parliament  and  public  press  of  England  to  up- 
hold the  conduct  of  the  Queen's  government  in  the  matter  of  the 
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Alabama,  and  therefore  was  support  sought  in  the  case  of  the 
SantUsima  Trinidad.  Having  been  used  elsewhere,  to  justify 
British  subjects  in  supplying  Confederate  agents  with  gunboats, 
and  all  the  naval  thunders  which  the  private  shipyards  and 
arsenals  of  that  country  could  produce,  that  overworked  case  is 
now  reproduced  for  the  protection  of  the  Meteor.  With  how  little 
reason  it  can  be  thus  used  will  now  be  considered. 

On  the  trial  of  that  case,  in  the  court  below,  it  was  proved  that 
a  vessel  built  and  used  as  a  privateer,  in  the  War  of  1812,  was, 
after  the  peace,  sold  by  her  owners,  and  by  the  purchasers  sent  as 
a  commercial  adventure,  with  her  armament  and  a  cargo  of  war- 
like materials,  to  Brazil  (then  at  war  with  Spain),  for  sale  to  the 
government  of  Brazil,  if  it  saw  fit  to  purchase  her.  There  was 
no  previous  contract  or  understanding  as  to  who  the  purchaser  was 
to  be,  nor  any  limitation  in  that  respect  The  vessel  was  bought 
there  by  private  parties,  commissioned  as  a  Brazilian  war-vessel, 
under  the  name  of  Independencia  del  Sud,  and  sailed  on  a  cruise 
along  the  Spanish  coast.  She  subsequently  put  into  Baltimore, 
and  there  added  thirty  men  to  her  crew,  procured  another  small 
vessel  (Altravida)  as  a  tender,  and  sailed  away  again.  Having 
made  capture  of  certain  articles,  she  brought  them  into  Norfolk, 
Virginia,  and  placed  them  in  the  customs  warehouse  for  safekeep- 
ing, where  they  were  libelled  by  the  Spanish  consul  in  behalf  of 
the  owners.  The  court  decreed  restitution  of  the  articles  to  the 
owners,  on  the  ground  that  the  augmentation  of  the  force  of  the 
vessel  in  Baltimore  was  ^^  a  violation  of  the  law  of  nations,  as  well 
as  of  our  own  municipal  law,''  which  justified  and  required  a 
restitution  of  the  articles  to  the  parties  injured  by  such  conduct 
Such  is  the  decigion  in  this  case.  Its  gist  and  legal  point  are,  that 
the  prizes  of  cruisers  illegally  equipped  in  our  ports,  when  brought 
within  our  jurisdiction,  are  liable  to  seizure  and  restitution  to  the 
original  owners. 

Another  point  was  raised  in  the  case,  to  the  effect  that  the  cap- 
tures were  void,  because  the  capturing  vessel  was  origincMy 
equipped,  armed,  and  manned  as  a  vessel  of  war  in  (mr  penis.  It 
was,  however,  summarily  overruled  by  Mr.  Justice  Story,  who 
said:  — 

"  It  is  apparent,  though  equipped  as  a  vessel  of  war,  she  was  sent  to  Buenos 
Ayres  on  a  commercial  adventure,  contraband  indeed,  but  in  no  shape  violating 


THE  CASE  OF  THE  STEAMSHIP  METEOR.  129 

onr  laws  or  our  national  neutrality.  If  captured  by  a  Spanish  ship  of  war 
during  the  voyage,  she  would  have  been  justly  condemnable  as  a  good  prize  for 
being  engaged  in  a  traffic  prohibited  by  the  law  of  nations.  But  there  is 
nothing  in  our  law,  or  in  the  law  of  nations,  that  forbids  our  citizens  from  send- 
ing armed  vessels,  as  well  as  munitions  of  war,  to  foreign  ports  for  sale.  It  is  a 
commercial  adventure  which  no  nation  is  bound  to  prohibit,  and  which  only 
exposes  the  persons  engaged  in  it  to  the  penalty  of  confiscation." 

We  have  seen  that  the  facts  proved  in  this  case  are  that  the 
capturing  vessel  was  first  sold  to  private  individuals  in  Brazil,  and 
by  them  resold  to  the  government,  and  that  she  did  not  leave 
Baltimore  under  any  contract,  express  or  implied,  with  the  agents 
of  Brazil.  When  she  originally  sailed  from  Baltimore,  there  was 
no  fixed  intention  to  employ  her  to  cruise,  or  commit  hostilities  in 
the  interest  of  Brazil.  Thus  it  was  purely  a  commercial  hazard 
and  adventure.  There  was  no  "  fitting  out,"  in  our  jurisdiction, 
with  guilty  knowledge  or  intent.  But  even  to  this  extent  the 
quotation  from  Judge  Story  is  not  authority,  because  it  was  not 
necessary  to  the  decision  of  the  case,  and  is  therefore  obiter  dicta. 

In  fact,  the  Supreme  Court  so  treated  it  in  the  case  of  the  Qran 
ParUy  where  the  capturing  vessel  w^as  built  in  the  port  of  Balti- 
more in  1817,  and  constructed  for  purposes  of  war.  After  being 
launched,  she  was,  February  16,  1818,  purchased  hy  the  claimant, 
then  a  citizen  of  the  United  States,  The  vessel  then  cleared  for 
Tenerifie,  having  in  her  hold  twelve  eighteen-pound  grenades, 
with  their  carriages,  a  number  of  small  arms,  and  a  quantity  of 
ammunition,  entered  outward  as  cargo.  No  guns  were  mounted. 
The  vessel  proceeded  directly  for  Buenos  Ayres,  and  discharged 
her  crew  there.  Subsequently  she  obtained  a  commission  firom  the 
government  of  the  Oriental  Republic  to  cruise  against  Spain,  and 
sailed  in  June,  1818,  under  the  command  of  the  claimant.  In 
September,  1818,  she  returned  to  Baltimore  with  the  money  in 
question.  Chief  Justice  Marshall,  in  giving  the  opinion  of  the 
Court,  rehearsed  the  before-mentioned  facts,  declared  the  only 
question  to  be  whether  the  Irresistible  was  originally  fitted  out  in 
Baltimore  in  violation  of  the  neutrality  act  of  1818,  and  added :  — 

"  There  is  nothing  resembling  a  commercial  adventure  in  any  part  of  the 
transaction.     The  vessel  was  constructed  for  war,  void  not  for  commerce.    There 
was  no  cargo  on  board  but  what  was  adapted  for  purposes  of  war.  .  .  . 
The  third  section  makes  it  penal  for  any  person,  within  any  of  the  waters  of  the 
United  States,  to  be  "  knowingly  concerned  in  the  furnishing,  fitting  out,  or 
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aLrming  of  any  ship  or  yessel,  with  intent  that  such  ship  or  vessel  shall  be 
employed  in  the  service  of  any  foreign  prince  or  state,  to  cruise/'  &c. 

'*  It  is  too  clear  for  controveny  that  the  Irresistible  comes  within  this  section 
of  the  law  also." 

Would  the  venerable  Chief  Jastice,  ^vllo  gave  the  opinion  in 
the  Oran  Para^  have  hesitated,  upon  the  proofs  before  your  Honor, 
to  condemn  a  vessel  like  the  Meteor,  constructed  in  all  respects  for 
war  purposes,  and  attempting  to  depart  on  an  understanding,  with 
a  belligerent  government,  that  she  was  eventually  to  cruise  or 
commit  hostilities  in  the  service  of  that  belligerent  ?  Could  any 
jugglery  of  a  pretended  commercial  transaction  dupe  or  mislead 
his  instinctive  perception  of  truth  and  relentless  logic  ?    ' 

The  dictum  of  Judge  Story  in  the  Santiasima  Trinidad^  if  of 
as  much  authority  as  the  learned  counsel  for  the  claimant  contends, 
should  and  would  have  saved  the  Irresistible.  But  she  was  con- 
demned I  If  it  was  powerless  to  protect  that  vessel,  in  a  court  of 
which  Judge  Story  was  a  member,  it  certainly  cannot  now  rescue 
the  Meteor. 

But  we  are  not  left  to  rely  upon  the  Gran  Para  alone ;  for  the 
case  of  United  States  v.  Quincy^  decided  in  1882,  and  to  which  I 
shall  have  occasion  to  refer  again  in  another  part  of  my  ailment, 
so  limits  and  modifies  the  general  language  used  by  Mr.  Justice 
Story  in  the  Santissima  Trinidad  that  it  fails  to  be  a  support  for  the 
claimants  of  the  Meteor.  That  most  accurate  judge,  Mr.  Justice 
Thompson,  in  Quincy's  case,  declared  that  there  was  something 
*'  in  our  law  that  forbids  our  citizens  from  sending  armed  vessels  to 
foreign  ports  for  sale,"  provided  there  existed  a  guilty  knowledge  or 
intention.  He  said  that  the  material  point  to  be  determined  in 
such  cases  was  whether  the  adventure  was  commercial  or  warlike, 
which,  in  turn,  depended  on  the  intention  with  which  the  negotia- 
tions or  preparation  for  the  voyage  were  made.  It  is  tlie  guilty 
knowledge  or  intent  that  the  vessel  may  be  used  to  augment  the 
aggressive  force  of  one  belligerent  against  another,  which  taints 
her,  and  entails  confiscation. 

But  the  facts  proved  in  respect  to  the  Meteor  go  further  than 
this,  for  we  establish  a  conspiracy  in  New  York  to  fit  her  out  for  the 
service  of  Chile.  The  territory  of  the  United  States  has  thus  been 
used  by  these  conspirators  as  a  starting-point,  or  base  of  operations, 
for  a  hostile  naval  enterprise.     We  bring  the  Meteor  within  the 


THE  CASE  OP  THE  STEAMSHIP  METEOB.  131 

doctrine  of  neutral  duties  for  which  Mr.  Adams  so  resolutely  con- 
tended with  Lord  Russell,  and  which  doctrine  public  and  official 
opinion  in  this  country  everywhere  approved. 

Your  Honor  is  so  familiar  with  what  has  transpired  abroad  in 
respect  to  the  Anglo-Confederate  pirates,  that  it  is  not  necessary 
to  say  here  that  the  Alabama,  when  she  escaped  from  Liverpool, 
had  no  armament  on  board,  and  that,  in  power  of  destniction,  she 
was,  in  no  sense,  the  equal  of  the  Meteor,  which  was  built  express- 
ly to  cruise  after  the  Alabama,  and  what  Mr.  Forbes,  in  his  letter, 
describes  as  the  other  **  British  pirates."  The  guns  of  the  Ala- 
bama'were  taken  on  board  from  another  vessel,  at  the  Azores,  in 
Portugue&e  waters.  .  She  was  sold  to  Confederate  agents  on  a  pre- 
tended commercial  basis.  And  shall  it  be  that  we,  in  the  United 
States,  who  sustained  Mr.  Adams  in  the  matter  of  the  Alabama, 
are  now  to  put  ourselves  in  the  condition  of  demanding  from  other 
nations  that  which  we  are  unwilling  to  give  in  return  ?  Can  it  be 
that  events  have  hurried  by  with  such  rapidity  during  the  rebel- 
lion, that  we  have  now  forgotten  to  what  extent  public  opinion 
was  here  carried  against  England  for  her  conduct  in  the  aiiair  of 
the  Alabama  ? 

The  action  of  commercial  associations,  no  matter  how  respect- 
able, affords,  I  am  well  aware,  no  rule  for  the  guidance  of  this 
court;  but  yet  it 'may  be  useful,  in  this  connection,  to  point  back 
to  the  mercantile  record  of  New  York.  With  your  Honor's  per- 
mission, then,  I  call  attention  to  proceedings  which  have  been  had, 
at  various  times,  in  the  Chamber  of  Commerce  of  the  State  of 
New  York,  in  respect  to  the  rights  and  duties  of  neutrals.  These 
proceedings  will  be  the  more  edifying  by  reason  of  the  fact  that 
some  of  the  more  prominent  of  the  members  of  the  Chamber  hap- 
pen now  to  be  pecuniarily  interested  in  the  Meteor. 

In  1855,  on  complaint  of  the  British  Consul  at  this  port,  a  bark 
loading  for  China  was  detained  by  orders  from  Washington  for 
examination.  The  Chamber,  thinking  this  act  an  offence  against 
their  body,  appointed  a  committee  to  investigate  the  circumstances 
of  the  case,  and  make  a  report  thereon.  That  report  contains  an 
exposition  of  what  the  Chamber  deemed,  at  that  time,  to  be  the 
duties  of  neutrality.     It  says :  — 

*^  Oar  lawB  forbid  the  being  concerned  in  fitting  out  any  vessel  to  commit 
hostilities  against  any  nation  at  peace  with  the  United  States.    These  laws  are 
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the  well-known  expressions  of  public  opinion,  and  the  common  consent  of 

the  country The  Chamber  of  Commerce  of  New  York  hold  these 

enactments  binding  equally  in  law,  honor,  and  conscience,"  &c. 

The  general  tone  of  these  views  is  certainly  unexceptionable. 
The  declaration  that  our  laws  forbid  the  being  concerned  in  fitting 
out  any  vessel  to  commit  hostilities  against  any  nation  at  peace  with 
the  United  States,  embodies  the  very  doctrine  for  which  I  have 
now  the  honor  to  contend.  It  will  be  observed  that  the  Chamber 
is  explicit,  that  it  is  forbidden  to  fit  out  '^  any  vessel,"  no  matter 
whether  armed  or  unarmed,  wood  or  iron,  transport  or  gunboat. 
All  I  ask  is  that  tliis  rule  be  applied  to  the  case  of  the  Meteor. 

This  report  was  followed  by  a  series  of  resolutions,  one  of  which 
denounces  those  who  violate  the  neutrality  laws  of  the  United 
States  '^  as  disturbers  of  the  peace  of  the  world^  to  he  held  in  unir 
versal  abhorrence.** 

Again,  a  meeting  of  the  Chamber  of  Commerce  was  held, 
October  21,  1862,  in  respect  to  the  burning  of  the  ship  Brilliant 
by  the  Alabama.  On  that  occasion,  a  speech  was  made  by  Mr. 
A.  A.  Low,  the  vice-president  of  the  Chamber,  and  one  of  the 
owners  of  the  Meteor.  He  was  not  sparing  in  criticism  upon 
English  ship-owners  and  ship-masters,  who  sold  the  Alabama  to  Con- 
federate agents,  nor  did  he  omit  to  pay  his  respects  to  the  author- 
ities of  the  Queen's  government  who  permitted  her  to  escape* 
And  he  concluded  by  submitting  a  series  of  resolutions,  three  of 
which  I  venture  to  read  :  — 

Resolved,  That  this  Chamber  has  not  failed  to  notice  a  rapid  change  in  Brit- 
ish sentiment,  transforming  a  friendlj  nation  into  a  self-st/led  **  neutral "  power, 
the  nature  of  whose  neutrality  is  shown  in  permitting  ships  to  go  forthwith  men, 
and  in  permitting  an  armament  to  follow  theniy  for  the  detestable  work  of  plun- 
dering and  destroying  American  ships,  thus  encouraging  upon  the  high  seas  an 
offence  against  neutral  rights,  on  the  plea  of  which,  in  the  case  of  the  Trent,  the 
British  gavemment  threatened  to  plunge  this  country  into  war. 

Resolved,  Jurther J  That  the  outrage  of  consigning  to  destruction  by  fire,  with- 
out adjudication,  British  and  American  property  together,  is  an  aggravation  of 
the  offence  against  the  rights  of  neutrals,  and  ought  to  be  denounced  as  a  crime 
by  the  civilized  nations  of  the  world. 

Resolved,  That  this  Chamber  heard,  with  amazement,  that  other  vessels  are 
fitting  out  in  the  ports  of  Great  Britain  to  continue  the  work  of  destruction  be- 
gun by  the  Alabama ;  an  enormity  that  cannot  be  committed  on  the  high  seas 
without  jeopardizing  the  commerce  and  peace  of  nations. 

It  will  be  noticed  by  the  Court,  that  these  resolutions  condemn 
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the  sale  and  exit  of  an  unarmed  vessel ;  of  a  vessel  by  no  means 
equal,  when  she  left  the  port  of  Liverpool,  to  the  destructive  power 
of  the  Meteor. 

Again,  on  February  21, 1863,  the  Chamber  of  Commerce  held 
another  meeting  on  the  subject  of  the  "  continued  piracies  of  ves- 
sels fitted  out  in.  Great  Britain  upon  American  commerce.'*  At 
this  time  Mr.  A.  A.  Low,  one  of  the  owners  of  the  Meteor,  submit- 
ted a  report,  instead  of  a  speech,  in  which  he  contrasted  the  course 
of  the  American  government,  in  past  years,  with  that  of  the  British 
government,  in  permitting  an  unarmed  vessel  like  the  Alabama  to 

escape.     This  report  concluded  with  the  following  words :  — 

• 

"  Your  committee  respectfully  suggest  that  this  Chamber  has  a  right  and  has 
reason  to  complain  and  to  reiterate  its  complaint  of  an  interpretation  of  the 
neutrality  law,  which  is  at  variance  with  both  the  theory  and  practice  of 
the  American  government,  as  already  shown,  —  an  explanation  which  places  at 
the  command  of  the  rebels  the  forges,  arsenals,  ship-yards,  seamen,  and  ships ; 
in  a  word,  all  the  various  instrumentalities  of  the  greatest  naval  power  of  the 
world ;  and  the  Chamber  of  Commerce  may  well  join  to  its  complaint  the  bitter 
lament  that  a  nation  claiming  to  be  foremost  in  the  advancement  of  civilization 
and  the  special  guardian  and  exponent  of  commercial  honor  should  take  an  at- 
titude so  repugnant  to  the  spirit  of  the  age  I " 

Now,  if  the  Court  please,  the  precise  point  of  these  two  meetings 
of  the  Chamber  of  Commerce  of  New  York  is,  first,  arraignment 
and  denunciation  of  English  ship-builders  and  ship-owners  for  sell- 
ing the  Alexandra,  or  the  Alabama,  to  the  agents  of  the  rebellion  ; 
secondly,  vituperation  of  England  for  allowing  the  Confederates  to 
use  her  "  forges  and  arsenals,'*  not  less  than  ship-yards ;  and  next' 
a  censure  of  the  Queen's  government  for  permitting  those  two  ves- 
sels to  go  to  sea,  and  for  not  condemning  them,  in  courts  of  law, 
as  forfeited  to  the  government  of  Great  Britain  for  violation  of  the 
Foreign  Enlistment  Act  of  that  country.  The  Chamber  of  Com- 
merce knew,  or  it  ought  to  have  kno\vn,  that  one  great  diflSculty  in 
the  case  of  the  Alexandra  was  to  prove  that  she  was  a  war  vessel, 
which  difficulty  is  removed  in  the  case  at  bar  by  the  letter  of  Mr. 
Forbes,  one  of  the  owners  of  the  Meteor.  The  Chamber  also 
knew,  or  ought  to  have  known,  that  when  the  Alexandra  or  the  Ala- 
bama escaped  from  English  jurisdiction,  they  were  not  armed,  any 
more  than  the  Meteor  was  armed  when  she  attempted  to  clear  from 
the  port  of  New  York,  on  the  day  she  was  arrested  by  a  mandate 
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from  this  court.  If  the  speeches  and  reports  of  Mr.  Low,  and  the 
resolutions  of  the  Chamber,  were  just  and  deserved  —  if  they  were 
not  mere  aimless  invective  —  in  respect  to  the  English  government 
and  its  people,  then  it  is  clear  that  the  Chamber  ought  at  once  to 
arraign,  in  like  language,  and  with  like  severity,  the  owners  of  the 
Meteor,  upon  the  facts  which  have  been  proved  in  this  case.  And 
if  the  lamented  District- Attorney  of  the  United  States,  Mr.  Dick- 
inson, had  failed  to  act  with  the  promptness  and  vigor  which  he 
displayed  in  respect  to  the  Meteor,  when  the  facts  of  the  case  were 
brought  to  lus  attention  by  the  Spanish  authorities,  he  would  have 
been  liable  to  censure  as  severe  as  that  which  the  Chamber  of 
Commerce  visited  upon  the  law  officers  of  Great  Britain. 

But  this  is  not  all  of  valuable,  popular,  or  official  opinion  on  this 
subject.  I  hold  in  my  hand  a  speech  on  foreign  affairs,  made 
September  10,  1863,  by  Mr.  Summer,  Senator  of  the  United 
States  from  the  Commonwealth  of  Massachusetts,  and  Chairman 
of  the  Committee  on  Foreign  Affiiirs.  I  call  your  Honor's  attention 
to  an  extract,  not  only  as  giving  expression  to  the  opinion  of  a 
very  careful  student  of  international  law,  the  compiler  of  a  most 
important  series  of  the  judicial  decisions  of  Mr.  Justice  Story,  but 
also  as  indication  of*  the  popular  and  professional  current  on  this 
topic  in  the  year  1863 :  — 

-  Bat  even  tbe  Royal  Proclamation  gives  no  sanction  to  the  preparation  in 
England  of  a  naual  expedition  against  the  commerce  of  the  United  States. 
It  leaves  the  Parliamentary  Statute,  as  well  as  the  general  Law  of  Nations  in 
full  efficacy  to  restrain  and  punish  such  an  offence.  And  yet  in  the  face  of 
this  obvious  prohibition,  standing  forth  in  the  text  of  the  law,  and  founded  in 
reason  ^*  before  human  statute  purged  the  common  weal,"  also  exemplified  by 
the  National  government,  which,  from  the  time  of  Washington,  has  always 
guarded  its  parts  against  such  outrage,  powerful  ships  have  been  launched, 
equipped,  fitted  out,  and  manned  in  England,  with  arms  supplied  at  sea  firom 
another  English  vessel,  and  then,  assuming  that  by  this  insulting  hocus  pocus  all 
English  liability  was  avoided,  they  have  proceeded  at  once  to  rob  and  destroy 
the  commerce  of  the  United  States.  England  has  been  their  naval  base  from 
which  were  derived  the  original  forces  and  supplies  which  enable  them  to  sail 
the  sea.  Several  such  ships  are  now  depredating  on  the  ocean,  like  Captain 
Kidd,  under  pretended  commissions,  —  each  in  itself  a  naval  expedition.  As 
England  is  not  at  war  with  the  United  States,  these  ships  can  be  nothing  else 

than  pirates;  and  their  conduct  is  that  of  pirates 

It  is  bad  enough  that  all  this  should  proceed  from  England.    It  is  hard  to 
bear.    Why  is.it  not  stopped  at  once?    One  cruiser  might  perhaps  elude  a 
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watchful  goverament.  But  it  is  difficult  to  see  bow  this  can  occur  once,  twice, 
three  times ;  and  the  cry  is  still  they  sail.  Two  powerful  rams  are  now  an- 
nounced, like  stars  at  a  theatre.  Will  they  too  be  allowed  to  perform  ?  .  .  .  • 
Municipal  Law  is  violated,  while  International  Law,  in  its  most  solemn 
obligation  to  do  unto  others  as  we  would  have  them  do  unto  us,  is  treated  as 
if  it  did  not  exist.  Eminent  British  functionaries  in  Court  and  Parliament 
vindicate  the  naval  expeditions,  which  have  been  unleashed  against  a  friendly 
Power.  Taking  advantage  of  an  admitted  principle,  that  munitions  of  war 
may  be  supplied,  the  Lord  Chief  Baron  of  the  Exchequer  telb  us  that  "  ships 
of  war  "  may  be  supplied  also.  Lord  Palmerston  echoes  the  Lord  Chief  Baron. 
Each  vouches  American  authority.  But  they  are  mistaken.  The  steel  which 
they  strive  to  "  impel  **  cannot  be  feathered  (com  our  sides.  Since  the  earliest 
stage  of  its  existence  the  National  government  has  asserted  a  distinction 
between  the  two  cases;  and  so  has  the  Supreme  Court,  although  there  are 
words  of  Story  which  have  been  latterly  quoted  to  the  contrary.  But  the 
authority  of  the  Supreme  Court  is  positive  on  both  the  points  into  which  the 
British  apology  is  divided.  The  first  of  these  is  that,  even  if  a  "  ship  of  war  " 
cannot  be  furnished,  the  offence  is  not  complete  until  the  armament  is  put 
aboard,  so  that  where  the  ship,  though  fitted  out  and  equipped  in  a  British  port, 
awaits  her  armament  at  sea,  she  is  not  liable  to  arrest.  Such  an  apology  is  an 
insult  to  the  understanding  and  to  common  sense,  —  as  if  it  was  not  obvious  that 
the  offence  begins  with  the  laying  of  the  keel  for  the  hostile  ship,  knotting  it  to 
be  such ;  and  in  this  spirit  the  Supreme  Court  has  decided  that  it  *^  was  not 
necessary  to  find  that  a  ship,  on  leaving  port,  was  armed  or  in  a  condition  to 
commit  hostilities,  — for  citizens  are  restrained  from  such  acts  as  are  calculated 
to  involve  the  country  in  a  war."  (  U.  S.  v.  Quincy,  6  Peters,  445.)  The  second 
apology  assumes,  that,  even  if  the  armament  were  aboard,  so  that  the  **  ship  of 
war  "  was  complete  at  all  points,  still  the  expedition  would  be  lawful  if  the 
juggle  of  a  sale  were  adroitly  employed.  But  on  this  point  the  Supreme 
Court,  speaking  by  Chief-Justice  Marshall,  has  lefl  no  doubt  of  its  deliberate 
and  most  authoritative  judgment.  In  the  case  before  the  Court,  the  armament 
was  aboard,  but  cleared  as  cargo ;  the  men,  too,  were  aboard,  but  enlisted  for  a 
commercial  voyage ;  the  ship,  though  fitted  out  to  cruise  against  a  nation  with 
which  we  were  at  peace,  was  not  commissioned  as  a  privateer,  and  did  not 
attempt  to  act  as  such,  until  she  had  reached  the  River  La  Plata,  where  a  cotn- 
mission  was  obtcnnedandthe  crew  re-enlisted;  yet,  in  the  face  of  these  extenuating 
circumstances,  it  was  declared  by  the  whole  Court  that  the  neutrality  of  the 
United  States  had  been  violated,  so  that  the  guilty  ship  could  not  be  afterwards 
recognized  as  a  legitimate  cruiser.  All  these  disguises  were  to  no  purpose. 
The  Court  penetrated  them  every  one,  saying  that,  if  such  a  ship  could  lawfully 
sail,  there  would  be  on  our  part  "  a  fraudulent  neutrality,  disgraceful  to  our 
government,  of  which  no  nation'  would  be  the  dupe."  {The  Gran  Para,  7 
Wheaion,  471,  and  also  four  other  cases  in  same  volume,')  But  a  "neutrality" 
worse  even  than  that  condemned  in  advance  by  our  Supreme  Court,  **  of  which 
no  nation  would  be  the  dupe,"  is  now  served  out  to  us,  which  nothing  but  the 
fatal  war  spirit  that  has  entered  into  Great  Britain  can  explain.    There  was  a 
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time  when  the  Foreign  Secretary  of  England,  truly  eminent  as  statesman  and 
as  orator,  Mr.  Canning,  said  in  the  House  of  Commons :  "  If  war  must  come, 
let  it  come  in  the  shape  oi  satisfaction  to  be  demanded  for  injuries,  of  lights  to 
be  asserted,  of  interests  to  be  protected,  of  treaties  to  be  fulfilled.  Biit,  in 
God's  namej  let  it  not  come  on  in  the  paUry,  pettifogging  tcay  of  fitting  out  ships  in 
our  harbors  to  cruitefor  gain.  'At  all  events^  let  the  country  disdain  to  be  sneaked 
into  a  tear,"  (Canning's  Speeches,  vol.  5,  p.  51.)  These  noble  words  were 
uttered  in  reply  to  Lord  John  Russell  and  his  associates  in  1823,  on  their  proposi- 
tion to  repeal  the  Foreign  Enlistment  Act  and  to  overturn  the  statute  safeguards 
of  Bntish  neutrality.    But  they  speak  now  with  greater  force  than  then. 

Even  if  it  be  admitted  that  **  ships  of  war,"  like  ^  munitions  of  war,"  may  be 
sold  to  a  belligerent,  as  is  asserted  by  the  British  Prime  Minister,  echoing  the 
Lord  Chief  Baron,  it  is  obvious  that  it  can  be  only  with  the  distinction,  to  which 
I  have  already  alluded,  that  the  sale  is  a  commercial  transaction^  pure  and  simple, 
and  not,  in  any  respect,  a  hostile  expedition  fitted  out  in  England.  The  ship 
must  be  "  exported  **  as  an  article  of  commerce^  and  it  must  continue  such  unlU 
its  arrival  at  the  belligerent  port,  where  alone  can  it  be  fitted  out  and  commis- 
sioned as  a  **  ship  of  war,"  when  its  hostile  character  will  commence.  Any 
attempt  in  England  to  impart  to  it  a  hostile  character,  or,  in  one  word,  to  make 
England  its  navcd  base,  must  be  criminal ;  but  this  is  precisely  what  has  been 
done.     And  here  are  the  leonine  foot-prints  which  point  so  badly. 

But  not  content  with  misconstruing  the  decisions  of  our  Supreme  Court 
in  order  to  make  them  a  cover  for  naual  expeditions  to  depredate  on  our  com- 
merce, our  whole  history  is  forgotten  or  misrepresented.  It  is  forgotten,  that 
as  early  as  1 793,  under  the  administration  of  Washington,  before  any  Act  of 
Congress  on  the  subject,  the  national  government  recognized  its  liability,  under 
the  Law  of  Nations,  for  ships  fitted  out  in  its  ports  to  depredate  on  Bntish  com- 
merce :  that  Washington  in  a  message  to  Congress  describes  such  ships  as 
**  vessels  commissioned  or  equipped  in  a  warlike  form  within  the  limits  of  the 
United  States,"  and  also  as  "  military  expeditions  or  enterprises  "  (American 
State  Papers,  vol.  1,  p.  22) ;  and  that  Jefferson,  in  vindicating  this  policy  of 
repression,  said,  in  a  letter  to  the  French  Minister,  that  "  it  was  our  wish  to  pre- 
serve the  morals  of  our  citizens  from  being  vitiated  by  courses  of  lawless  plunder 
and  murder  "  {Ibid,  148) ;  that  on  this  occasion  the  national  government  made 
the  distinction  between  **  munitions  of  war,"  which  a  neutral  might  supply  in  the 
way  of  commerce  to  a  belligerent,  and  "  ships  of  war,"  which  a  neutral  was  not 
allowed  to  supply,  or  even  to  augment  with  arms ;  that  Mr.  Hammond,  the 
British  plenipotentiary  at  that  time,  by  his  letter  of  8th  May,  1793,  after  com- 
plaining of  two  French  privateers  fitted  out  at  Charleston  to  cruise  against 
British  commerce,  expressly  declares  that  he  considers  them  **  breaches  of  that 
neutrality  which  the  United  States  profess  to  observe,  and  in  direct  contraven- 
tion of  the  Proclamation  which  the  President  has  issued  (Wharton's  State  Trials, 
p.  49) ;  and  that  very  soon  there  were  criminal  proceedings,  at  British  instigation, 
on  account  of  these  privateers,  in  which  it  was  affirmed  by  the  Court,  that  such 
ships  could  not  be  fitted  out  in  a  neutral  port  without  a  violation  of  internation- 
al obligations ;  that,  promptiy  thereafterwards,  on  the  application  of  the  Brit- 
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• 
ish  government,  a  statute  was  enacted,  in  harmony  with  the  Law  of  Nations, 
for  the  better  maintenance  of  our  neutrality  ;  that,  in  1818,  Congress  enacted 
another  statute  in  the  nature  of  a  Foreign  Enlistment  Act,  which  was  proposed 
as  an  example  by  Lord  Castlereagh,  wheii  urging  a  similar  statute  upon  Parlia- 
ment ;  that,  in  1823,  the  conduct  of  the  United  States  on  this  whole  head  was 
proposed  as  an  example  to  the  British  Parliament  by  Mr.  Canning ;  that,  in 
1837,  during  the  rebellion  in  Canada,  on  the  application  of  the  British  govern- 
ment, and  to  its  special  satisfaction,  as  was  announced  in  Parliament  by  Lord 
Palmerston,  who  was  at  the  time  Foreign  Secretary,  our  government  promptly 
declared  its  purpose  "  to  maintain  the  supremacy  of  those  laws  which  had  been 
passed  to  fulfil  the  obligations  of  the  United  States  towards  all  nations  which 
should  be  engaged  in  foreign  or  domestic  warfare  " ;  and,  not  satisfied  with  its 
existing  powers,  undertook  to  ask  additional  legislation  from  Congress;  that 
Congress  proceeded  at  once  to  the  enactment  of  another  statute,  calculated  to 
meet  the  immediate  exigency,  wherein  it  was  provided  that  collectors,  marshals, 
and  other  ofiicers,  shall  ^*  seize  and  detain  any  vessel  which  may  be  provided  or 
prepared  for  any  military  expedition  or  enterprise  against  the  territories  or  do- 
minions of  any  Foreign  Prince  or  Power/'  (Statutes  at  Large,  vol.  5,  p.  212.) 
It  is  something  to  forget  these  things ;  but  it  is  convenient  to  forget  still  further, 
that,  on  the  breakmg  out  of  the  Crimean  War,  in  1854,  the  British  government, 
jointly  with  France,  made  another  appeal  to  the  United  States,  that  our  citizens 
*'  should  rigorously  abstain  from  taking  part  in  armaments  of  Russian  privateers, 
or  in  any  other  measure  opposed  to  the  duties  of  a  strict  neutrality,"  and  this 
appeal,  which  was  declared  by  the  British  government  to  be  "  in  the  spirit  of 
just  reciprocity,"  was  answered  on  our  part  by  a  sincere  and  determined  vigi- 
lance, so  that  not  a  single  British  or  French  sUip  suffered  from  any  cruiser  fitted 

out  in  our  ports 

This  flagrant  oblivion  of  history  and  of  duty,  which  seems  to  be  the  adopted 
policy  of  the  British  government,  has  been  characteristically  followed  by  a  flat 
refusal  to  pay  for  the  damages  to  our  commerce  caused  by  the  hostile  expedi- 
tions. The  United  States,  under  Washington,  on  the  application  of  the  British 
government,  made  compensation  for  damages  to  British  commerce  under  cir- 
cumstances much  less  vexatious,  and,  still  further,  by  special  treaty,  made  com- 
pensation for  damages  "  by  vessels  originally  armed  "  in  our  ports,  which  is  the 
present  case.  Of  course,  U  can  make  no  difference  —  not  a  pin's  difference  —  if 
the  armament  is  carried  out  to  sea  in  another  vessel  from  a  British  port,  and  there 
transshipped.  Such  an  evasion  may  be  effectual  against  a  parliamentary  statute, 
but  it  will  be  impotent  against  a  demand  upon  the  British  government,  accord- 
ing to  the  principles  of  International  Law ;  for  this  law  looks  always  at  the 
substance,  and  not  the  form,  and  will  not  be  diverted  by  the  trick  of  a  petti- 
fogger. W^hether  the  armament  be  put  on  board  in  port  or  at  sea,  England  is 
always  the  naval  base,  or,  according  to  the  language  of  Sir  William  Scott,  in  a 
memorable  case,  the  '*  station "  or  **  vantage-ground/' — which  he  declared  a 
neutral  country  could  not  be.  {Tuxe  Gebroeders,  8  Robinson,  R.  162.)  There- 
fore, the  early  precedent  between  the  United  States  and  England  is  in  every 
respect  completely  applicable,  and  since  this  precedent  was  establbhed,  —  not 

12* 
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o  nly  by  (he  consent  of  England^  hut  at  her  motion,  —  it  must  be  accepted  on  the 
present  occasion  as  an  irreversible  declaration  of  international  duty.  Other 
nations  might  differ,  but  England  is  bound.  And  now  it  is  her  original  inter- 
pretation, first  made  to  take  compensation  from  us,  which  is  flatly  rejected, 
when  we  ask  compensation  from  her.  But  even  if  the  responsibility  for  a 
hostile  expedition  fitted  out  in  British  ports  were  not  plain,  there  is  some- 
thing in  the  recent  conduct  of  the  British  government  calculated  to  remove 
all  doubt.  Pirate  ships  are  reported  on  the  stocks  ready  to  be  launched,  and 
when  the  parliamentary  statute  is  declared  insufficient  to  stop  them,  the  British 
government  declines  to  amend  it,  and,  so  doing,  it  openly  declines  to  stop  the 
pirate  ships,  saying,  "  If  the  parliamentary  statute  is  inadequate,  then  let  them 
sail."  It  is  not  needful  to  consider  the  apology.  The  act  of  declension  is  posi- 
tive, and  its  consequences  are  no  less  positive,  ^xm^  beyond  question  the  responsi' 
hility  of  the  British,  government  for  these  criminal  expeditions.  In  thus  fixing 
this  responsibility,  we  but  follow  the  suggestions  of  reason,  and  the  text  of  an 
approved  authority,  whose  words  have  been  adopted  in  England. 

*<  It  must  be  laid  down  as  a  maxim,  that  a  sovereign,  who,  knowing  the  crimes 
of  his  subjects,  as,  for  example,  that  they />rac/(j;6  piracy  on  strangers,  and,  being 
also  able  and  obliged  to  hinder  it,  does  not  hinder  it,  renders  himself  criminal, 
because  he  has  consented  to  the  bad  action,  the  commission  of  tchich  he  has  per- 
mitted. It  is  presumed  that  a  sovereign  knows  what  his  subjects  openly  and 
frequently  commit,  and,  as  to  his  potcer  of  hindering  the  evil,  this  likeiche  is  al- 
ways presumed,  unless  the  want  of  it  bo  clearly  proved." 

Such  are  the  words  of  Burlamaqui,  in  his  work  on  Natural  Law,  quoted  with 
approbation  by  Phillimore  in  his  work  on  the  Law  of  Nations.  (PhilUmore, 
vol.  1,  p.  237.)  Unless  these  words  are  discarded  as  **a  maxim,"  —  while  the 
early  precedent  of  British  demand  npon  us  for  compensation  is  also  rudely  re- 
jected, —  it  is  difficult  to  see  how  the  British  government  can  avoid  the  conse- 
quences of  complicity  with  the  pirate  ships  in  all  their  lawless  devastation. 

Here,  in  the  potent  language  of  a  Senator  of  Massachusetts, 
and  the  Chairman  of  the  Committee  on  Foreim  Afiairs  in  the 
Federal  Senate,  is  felicitously  summed  up  the  whole  matter.  New 
York  is  the  naval  base  of  the  fitting  out  of  the  Meteor.  There  is 
no  authority,  says  Mr.  Sumner,  for  the  dogma  that,  because  it  is 
permitted  to  furnish  munUions  of  war,  it  is  allowable  to  supply 
shipB  of  war.  The  national  government  and  the  Supreme  Court 
have  both  asserted  and  maintained  the  distinction.  The  Supreme 
Court  is  equally  positive  against  the  theory  that  the  offence  is  not 
complete  till  the  armament  is  put  on  board.  The  idea  that  the 
juggle  of  a  pretended  sale  can  protect,  or  redeem,  the  criminality 
of  the  Meteor,  is  pronounced  a  hocuB  pocus^  insulting  to  common 
ssnse.  Mr.  Sumner  agrees  with  Dr.  Phillimore,  in  the  opinion 
that  tlie  dictum  of  Mr.  Justice  Story  in  the  case  of  the  Santmima 
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Trinidad^  is  error.  The  liability  of  the  United  States  for  injuries 
inflicted  on  Spain  by  a  vessel  circumstanced  like  the  Meteor,  is 
declared  to  be  undeniable  by  the  rules  of  international  law.  I 
leave  the  Messrs.  Forbes,  of  Boston,  to  the  companionship  of  the 
opinions  of  their  trusted  Senator  I 

And  here  I  may  appropriately  allude  to  the  impression  which 
the  counsel  endeavored  to  make  on  the  court  by  a  citation  from 
the  annual  message  of  President  Pierce,  for  1855.  The  extract 
read  to  the  Bench  arrested  my  attention,  because  it  seemed  to  run 
counter  to  everything  which  that  administration  had  elsewhere 
done  or  said  in  respect  to  neutral  duties.  It  happened  to  me  to 
have  been  somewhat  intimately  associated,  in  a  very  humble  "way, 
with  that  administration,  and  to  have  been  cognizant  of  the  delib- 
erations therein  which  were  had  on  this  very  topic.  The  Court 
will  remember  that  it  was  the  period  of  differences  with  England, 
growing  out  of  violations  of  our  sovereignty  by  the  British  minis- 
ter, Mr.  Crampton,  and  certain  consuls.  Mr.  Marcy  was  in  the 
State  Department,  and  his  great  brain  and  nature  were  never  more 
resolutely  employed  than  in  penetrating  to  the  bottom  of  this  sub- 
ject. He  was  powerfully  reinforced  by  the  learning  and  legal  acu- 
men of  the  Attorney-General,  Mr.  Caleb  Cushing,  and  the  sound 
sense  and  unerring  judgment  of  Mr.  Guthrie,  now  a  Senator  of 
the  United  States  ;  and  it  was  by  the  help  of  such  wise  counsel- 
lors, to  aid  in  ascertainment  of  American  law,  that  President 
Pierce  matured  the  views  which  he  expressed  to  Congress  in  his 
annual  message  of  1855.  Do  those  views  sustain  the  dogmas  of 
the  claimants  of  the  Meteor  ?  Far  from  it,  —  so  far  from  it  that 
they  uphold  and  establish  doctrines  just  the  opposite.  My  learned 
opponent  quoted  but  one  short  paragraph  from  the  message,  and  I 
compassionate  him  that  he  had  not  time  to  look  further.  Permit 
me  to  read  all  that  portion  which  has  a  bearing  on  the  subject  im- 
der  discussion :  — 

'<  One  other  subject  of  discussion,  between  the  United  States  and  Great 
Britam,  has  grown  out  of  the  attempt,  which  the  exigencies  of  the  war  in 
which  she  is  engaged  with  Russia  induced  her  to  make,  to  draw  recruits  from 
the  United  States. 

*<  It  is  the  traditional  and  settled  policy  of  the  United  States  to  maintain  im- 
partial neutrality  during  the  wars  which,  from  time  to  time,  occur  among  the 
great  powers  of  the  world.    Performing  all  the  duties  of  neutrality  towards 
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the  respectiYe  belligerent  States,  ve  may  reasonably  expect  them  not  to  inter* 
fere  with  onr  laiirfal  enjoyment  of  its  benefits.  Notwithstanding  the  existence 
of  such  hostilities,  oar  citizens  retain  the  individual  right  to  continue  all  their 
accustomed  pursuits,  by  land  or  by  sea,  at  home  or  abroad,  subject  only  to  such 
restrictions  in  this  relation  as  the  laws  of  war,  the  usage  of  nations,  or  special 
treaties  may  impose ;  and  it  is  our  sovereign  right  that  our  territory  and  juzis- 
diction  shall  not  be  invaded  by  either  of  the  belligerent  parties,  for  the  trans- 
mit of  their  armies,  the  operations  of  their  fleets,  the  levy  of  troops «for  their 
service,  the  fitting  out  of  cruisers  hy  or  against  either ^  or  any  other  act  or  inci- 
dent of  war.  And  these  undeniable  rights  of  neutrality,  individual  and 
national,  the  United  States  will  under  no  circumstances  surrender. 

**  In  pursuance  of  this  policy,  the  laws  of  the  United  States  do  not  forbid 
their  citizens  to  sell  to  either  of  the  belligerent  powers  articles  contraband  of 
war,  or  to  take  munitions  of  war,  or  soldiers,  on  board  their  private  ships  for 
transportation ;  and  although,  in  so  doing,  the  individual  citizen  exposes  his 
property,  or  person,  to  some  of  the  hazards  of  war,  his  acts  do  not  involve  any 
breach  of  national  neutrality,  nor  of  themselves  implicate  the  government. 
Thus,  during  the  progress  of  the  present  war  in  Europe,  our  citizens  have,  with* 
out  national  responsibility  therefor,  sold  gunpowder  and  arms  to  all  buyers, 
regardless  of  the  destination  of  those  articles.  Our  merchantmen  have  been, 
and  still  continue  to  be,  largely  employed  by  Great  Britain,  and  by  France,  in 
transporting  troops,  provisions,  and  munitions  of  war  to  the  principal  seat  of 
military  operations,  and  in  bringing  home  their  sick  and  wounded  soldiers ;  but 
such  use  of  our  mercantile  marine  is  not  interdicted  either  by  the  international 
or  by  our  municipal  law,  and  therefore  does  not  compromit  our  neutral  relations 
with  Russia. 

**  But  our  municipal  law,  in  accordance  with  the  laws  of  nations,  peremptorily 
forbids  not  only  foreigners,  but  our  own  citizens,  to  fit  out,  within  the  limits  of 
the  United  States,  a  vessel  to  commit  hostilities  against  any  state  with  which 
the  United  States  are  at  peace,  or  to  increase  the  force  of  any  foreign  armed 
vessel  intended  for  such  hostilities  against  a  friendly  state. 

"  Whatever  concern  may  have  been  felt  by  either  of  the  belligerent  powers 
lest  private-armed  cruisers,  or  other  vessels,  in  the  service  of  one,  might  he  fitted 
out  in  the  ports  of  th'is  country  to  depredate  on  the  property  of  the  other,  all  such 
fears  have  proved  to  be  utterly  groundless.  Our  citizens  have  been  voithJield  from 
any  such  act  or  purpose  by  good  faith  and  by  respect  for  the  law," 

So  With  citations  made  from  Opinions  of  the  Attorneys-Gen- 
eral. He  referred  to  but  one,  and  that  the  brief  reply  of  Mr. 
Rush  in  1816.  If  the  counsel  had  pressed  on,  and  looked  into  the 
third  volume  (pp.  739  -  741),  and  the  fifth  volume  (p.  92),  he 
would  have  found  most  instructive  matter,  adverse  to  all  the  legal 
doctrines  for  which  he  contends,  to  be  sure,  but  yet  valuable  mat- 
ter. The  opinion  of  Mr.  Reverdy  Johnson,  in  the  fifth  volume, 
will  come  under  consideration  hereafter ;  but  from  that  of  Mr.  Le- 
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gare,  in  the  third  volume,  I  will  read  now  a  brief  extract.     That 

accomplished  jurist  says  :  — 

• 

"  The  reasoning  on  this  subject  is  shortly  this :  The  policy  of  this  country  is, 
and  ever  has  been,  perfect  neutrality,  and  non-interference  in  the  quarrels  of 
others ;  but,  by  the  law  of  nations,  that  neutrality  may,  in  the  matter  of  fur- 
nishing militar}'  supplies,  be  preserved  by  two  opposite  systems,  viz.,  —  either 
by  furnishing  both  parties  with  perfect  impartiality,  or  by  furnishing  neither. 
For  the  former  branch  of  the  alternative,  it  is  superfluous  to  cite  the  language 
of  publicists,  which  is  express,  and  is  doubtless  familiar  to  you.  If  you  sell  a 
ship  of  war  to  one  belligerent,  the  other  has  no  right  to  complain,  so  long  as  you 
offer  him  the  same  facility.  The  law  of  nations  allows  him,  it  is  true,  to  con- 
fiscate the  vessel  as  contraband  of  war  if  he  take  her  on  the  high  seas ;  but  he 
has  no  ground  of  quarrel  with  you  for  furnishing,  or  attempting  to  furnish  it. 
BiUy  tciih  a  fvU  hnovdledge  of  this  undoubted  right  of  neutrals,  this  country  has 
seen  Jit,  with  regard  to  ships  of  tear,  to  adopt  the  other  branch  of  the  alternative, — 
less  profitable,  with  a  view  to  commerce,  but  more  favorable  to  the  preservation  of 
a  state  of  really  pacific  feeling  within  her  borders,  —  she  has  forbidden  all  furnish'- 
ing  of  them  under  severe  penalties.  The  memorable  act  of  1 794  consecrated 
this  policy  at  an  early  period  of  our  Federal  history ;  and  that  act  was  only  re- 
pealed in  1818  to  give  place  to  an  equally  decided  expression  of  the  legislative 
will  to  the  same  effect  Whatever  may  be  thought  of  the  spirit  and  policy  of 
the  law,  its  scope  and  objects  are  too  clear  to  be  misunderstood." 

•  In  the  very  searching  argument  of  the  counsel  on  the  other 
side,  he  had  much  to  say  in  respect  to  the  quality  and  degree  of 
intent  which  the  Court  must  find  before  it  can  decree  the  forfeiture 
of  this  vessel.  Much  of  what  I  desire  to  submit  on  this  head  I 
shall  postpone  to  a  point  further  on  in  my  argument ;  but  here  let 
me  deny  utterly  that  the  illegal  intent  must  needs  be  proximate,  in 
the  sense  contended  for  by  him.  The  rule,  settled  in  Federal  ex- 
ecutive administration  at  Washington,  is  quitb  different.  There 
has  been  before  the  Department  of  State  a  case  raising  the  very 
question.  It  is  reported  in  full,  in  executive  documents  of  the  first 
session  of  the  Thirty-first  Congress,  vol.  3,  part  1.  The  main 
facts  are  these  :  — 

In  the  year  1848,  Germany,  partaking  of  the  political  commo- 
tion which  at  that  time  spread  so  generally  over  the  Continent, 
made  effort  for  the  establishment  of  a  great  empire  under  one 
federal  head,  and,  as  the  first  step,  a  call  was  made  on  Archduke 
John  of  Austria  to  act  as  vicar,  and  the  city  of  Frankfort  was 
selected  as  the  temporary  seat  of  the  German  central  power, 
where  a  parliament  assembled,  composed,  it  was  assumed,  of  the 
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representatives  of  the  people  of  Germany.  The  new  government 
desired  to  create  a  navy,  and  a  commission  was  sent  to  the  United 
States  for  die  purpose  of  purchasing  one  or  more  war  steamers. 
The  assistance  of  the  Navy  Department,  in  the  selection  of  ves- 
sels, was  afforded  to  the  representatives  of  the  new  German  gov- 
ernment. A  steamer,  called  the  United  States,  was  purchased  by 
the  German  agents,  and  steps  were  at  once  taken  to  convert  her 
into  a  vessel  of  war.  Facilities  were  afforded  at  the  Brooklyn 
Navy-yard,  by  direction  of  the  Secretary  of  the  Navy,  for  mak- 
ing the  required  alterations,  and  the  work  was  actually  entered  ^ 
upon  ;  but  on  April  2,  1849,  soon  after  the  accession  of  President 
Taylor,  a  letter  was  addressed  by  the  representative  of  Denmark 
in  this  country  to  the  Secretary  of  State  (Mr.  Clayton),  calling 
his  attention  to  the  fact  that  the  steamer  United  States  was  un- 
dergoing alteration  for  the  purpose  of  converting  her  into  a  war 
steamer,  and  that  war  existed  between  the  Central  Government 
of  Germany  and  Denmark.  The  Danish  Legation  also  informed 
the  Secretary  of  State  that  the  steamer  United  States  was,  by  ex- 
press stipulation,  to  retain  her  American  character  until  delivered 
in  a  German  port,  so  as  to  have  the  protection  of  the  American 
flag  in  crossing  the  ocean.  Within  a  few  days  after  the  reception 
of  this  communication,  the  Secretary  of  State,  under  date  of  April 
10,  1849,  passed  a  note  to  the  Minister,  in  this  country,  of  the 
German  Empire,  informing  him  of  the  formal  protest  of  Denmark 
against  the  fitting  out  of  the  steamer  United  States,  and  saying  in 
substance  that  the  steamer  would  not  be  permitted  to  leave  the 
country,  unless  the  Minister  of  the  Germanic  Empire  would  give 
his  "  solemn  assuraifce  "  to  the  President,  that  the  vessel  in  ques- 
tion *'  is  not  destined  and  intended  to  be,  and  will  not  be,  employed 
by  the  German  government  against  any  power  with  which  the 
United  States  are  now  at  peace."  The  German  Minister  replied 
to  the  note  of  the  Secretary  of  State,  under  date  of  April  14, 
1849,  and  said  that  the  real  object  in  purchasing  the  vessel  was  to 
take  her  to  Bremerhaven,  there  to  receive  the  further  orders  of 
the  German  government ;  that,  in  fitting  her  out,  it  was  intended 
to  use  her  for  war  purposes  at  some  future  time,  but  that  such 
ulterior  intent  is  not  made  criminal  by  the  act  of  April  20,.  1818. 
The  German  Minister  informed  the  Department  of  State,  that  he 
had  obtained  the  professional  opinion  of  a  distinguished  member  of 
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the  New  York  bar,  to  the  effect  that  the  intent  of  the  Neutrality- 
Act  is  the  proximate,  and  not  ulterior  intent ;  that  the  only  intent 
punishable  by  the  act,  was  an  intent  to  cruise  and  commit  hostili- 
ties immediately  upon  leaving  the  port  of  New  York.  Upon  receipt 
of  this  communication,  the  whole  subject  was  referred  to  the  At- 
torney-General, Mr.  Reverdy  Johnson,  for  an  official  opinion, 
which  was  given  on  the  28th  instant,  and  from  which  (Opinions 
of  Attorneys-General,  toI.  5,  p.  92)  I  ask  permission  to  read  to 
the  Court  the  following  extract :  — 

"It  was  by  no  means  the  object  of  the  act  of  1818  to  distinguish  between  a 
proximate  or  immediate  intent,  and  any  other  intent,  in  the  use  of  the  word 
*  intent  'in  its .  third  section.  Any  intent,  direct  or  contingent,  to  cruise  or 
commit  hostilities  against  a  nation  with  which  the  nation  fitting  her  out  is  then 
at  war  is  within  the  act.  The  design  was  to  prevent  the  United  States  from 
aiding  either  belligerent ;  to  observe  an  absolute  neutrality ;  and  to  do  this  by 
prohibiting  the  fitting  out  of  vessels  for  the  service  of  either  in  our  ports. 

"  To  construe  the  law  as  Baron  Boenne  suggests  would  be  to  render  it  almost 
wholly  nugatory.  This  is  evident  from  a  consideration  of  the  instance  before 
us.  The  proximate  intent,  it  is  contended,  is  not  to  cruise  or  to  commit  hostili- 
ties against  Denmark.  But  the  vessel  is  to  repair  to  Bremerhaven,  there  to 
await  orders ;  and  what  those  orders  are  to  be  it  is  impossible  to  anticipate. 
They  must,  of  necessity,  depend  upon  contingencies  which  shall  then  exist,  and 
which  cannot  now  be  foreseen. 

**  The  design,  therefore,  to  cruise,  &c.  is  not  disavowed.  The  warlike  purpose 
of  the  vessel  is  not  disclaimed ;  but,  because  there  is  no  actual  present  intent 
to  cruise,  &c.,  and  because  she  may  reach  the  place  of  her  first  destination 
without  meeting  an  enemy,  and  peace  may  be  restored  before  she  receives 
orders  to  cruise,  the  intent  of  her  equipment  is  innocent  Such  is  not  the 
meaning  of  the  law. 

^*  In  this  opinion  I  am  perfectly  clear ;  and  I  find  myself  supported  by  several 
opinions  in  analogous  cases  heretofore  given  by  this  office,  and  upon  more  than 
one  occasion  sanctioned  by  the  Supreme  Court" 

This  opinion  of  Mr.  Johnson  was  transmitted  to  the  German 
Minister,  who  in  turn  submitted  to  the  State  Department  criti- 
cisms upon  the  legal  conclusions  of  the  Attorney-General,  and 
insisted  that  the  law  punished  a  proximate^  and  not  an  ulterior 
intent.  On  the  5th  of  May,  1849,  Secretary  Clayton  replied  to 
the  legal  propositions  of  the  German  Minister,  and  informed  him 
that  if  there  was  ant/  intent,  before  leaving  the  United  States,  that 
the  employment  of  the  vessel  should  be  warlike,  then  the  adven- 
ture was  not  commercial,  and  was  within  the  denunciation  of  the 
neutrality  act  of  1818.     He  added  that  it  made  no  difference 
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whether  the  intent  be  proximate  or  remote.  It  was  enough  that 
there  was  intent  that  the  vessel  might  be  used  offensively  by  one 
belligerent  against  another.  The  German  Minister,  on  receipt  of 
this  last  communication  from  the  State  Department,  indulged  in 
some  suggestion  of  a  purpose  to  bring  the  matter  before  the  judi- 
cial tribunals  of  the  United  States,  but,  in  the  end,  yielded  to  the 
imperative  requirement  of  the  State  Department,  that  the  vessel 
should  not  leave  until  a  bond  was  given,  under  the  eleventh  sec- 
tion of  the  act  of  April  20, 1818.  The  condition  of  this  bond 
was,  that  the  ship  should  never  be  used  against  any  country  or 
people  at  peace  with  the  United  States. 

But,  says  my  learned  opponent,  there  is  but  one  principal  offence 
in  the  statute  of  1818,  which  is,  "  fitting  out  and  arming  "  ;  and 
all  the  other  offences  or  unlawful  acts  described  in  the  statute  are 
merely  %econdary  acts,  contributory  to  the  perpetration,  or  comple- 
tion, of  the  principal  and  only  substantial  offence  of  fitting  out 
and  arming ;  and  therefore,  since  the  Meteor  was  not  armed,  and 
there  is  no  evidence  that  she  ever  was  to  be  armed,  in  New  York, 
her  condemnation  cannot  be  decreed.  To  reach  this  construction, 
he  is  compelled  to  employ  a  spirit  of  narrow  criticism  on  a  great 
remedial  statute,  designed  to  supplement  the  law  of  nations,  and 
to  effectually  maintain  the  power  and  neutrality  of  the  country,  — 
a  criticism  which  opens  a  wide  door  to  the  perpetration  of  the  very 
acts  which  the  law  of  nations  itself  denounces,  and  which  the 
statute  was  manifestly  framed  to  prevent. 

Whatever  may  have  been  the  nature  or  the  causes  of  the  fog 
in  which  the  learned  Barons  of  the  Court  of  Exchequer  involved 
themselves  in  the  case  of  the  Alexandra,  there  can  be  no  excuse, 
for  an  American  tribunal,  to  be  derived  from  any  of  the  reasoning 
in  that  case,  if  it  shall  appear  that  our  statute  was  framed  with  the 
intent  to  reach  other  principal  offences,  besides  that  of  fitting  out 
and  arming,  and  that  this  idea  of  subordinate  or  subsidiary  offences, 
contributory  to  the  one  principal  offence  of  fitting  out  and  arm- 
ing, never  entered  into  the  legislative  intention  of  our  statute  in 
fi'aming  its  subsequent  clauses. 

In  order  that  we  may  consider  the  objection  of  the  claimants 
the  more  intelligently,  let  us  recur  to  the  words  of  the  section  we 
are  to  interpret.    It  reads  thus :  — 
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"  Sec.  8.  Andheii  further  enacted^  That  if  any  person  shall  within  the  limits 
of  the  United  States  fit  oat  and  arm,  or  attempt  to  fit  out  and  arm,  or  procure 
to  be  fitted  out  and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing, 
fitting  out,  or  arming,  of  any  ship  or  vessel  with  intent  that  such  ship  or  vessel 
shall  be  employed  in  the  service  of  any  foreign  prince  or  state,  or  of  any 
colony,  district,  or  people,  to  cruise  or  commit  hostilities  against  the  subjects, 
citizens,  or  property  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people  with  whom  the  United  States  are  at  peace,  or  shall  issue  or  deliver 
a  commission  within  the  territory  or  jurisdiction  of  the  United  States,  for  any 
ship  or  vessel,  to  the  intent  that  she  may  be  employed  as  aforesaid,  every  person 
BO  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  not 
more  than  ten  thousand  dollars,  and  imprisoned  not  more  than  three  years ;  and 
every  such  ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  with 
all  materials,  arms,  ammunition,  and  stores,  which  may  have  been  procured  for 
the  building  and  equipment  thereof,  shall  be  forfeited ;  one  half  to  the  use  of 
the  informer,  and  the  other  half  to  the  use  of  the  United  States."  • 

The  first  proposition  of  law  on  which  the  learned  counsel  rests 
is  this :  That  there  is  but  one  principal  offence  in  this  statute,  the 
corpiLS  delicti  of  which  is  '^  fitting  out  and  arming  "  of  a  vessel, 
with  intent  that  it  shall  be  employed  in  the  service  of  a  foreign 
state  to  cruise  against  another  foreign  state ;  that  this  offence 
may  be  committed  in  three  forms,  viz.  doing  the  thing  itself,  at- 
tempting to  do  it,  or  procuring  it  to  be  done,  and  that  all  the  other 
acts,  subsequently  denounced  in  the  third  section,  are  not  principal 
and  substantive  offences,  but  merely  acts  contributory,  in  different 
ways,  to  the  perpetration  of  the  principal  offence,  in  one  or  another 
of  the  three  ways  in  which  that  principal  offence  may  be  commit- 
ted. If  this  is  a  sound  construction,  our  Neutrality  Act  is  a  very 
ineffectual  statute.  If  it  is  not  a  sound  construction,  the  Act  is 
complete  for  the  prevention  of  the  mischiefs  which  it  was  designed 
to  reach. 

In  order  to  judge  of  the  soundness  of  this  construction,  it  is 
necessary,  first,  to  see  what  was  the  history  and  purpose  of  tins 
legislation,  when  it  was  first  introduced  into  our  statute. 

The  origin  of  this  law;,  as  I  have  already  explained,  goes  back 
to  the  year  1794,  a  period  when  the  Administration  at  Washington 
was  doing  all  that  legislative  and  executive  wisdom  could  then  de- 
vise to  preserve  this  country  in  an  attitude  of  neutrality  in  respect 
to  the  European  wars  that  followed  the  French  Revolution.  It  is 
not  to  be  lightly  assumed,  that  an  object  of  such  vast  importance 
would  have  been  deemed  by  that  Congress  to  have  been  effectu* 
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ally  accomplished  by  a  law,  that  should  describe  and  check  but  one 
of  the  offences  by  which  the  mischiefi,  intended  to  be  prevented, 
can  be  easily  brought  about.  Before  such  a  supposition  can  be 
adopted,  we  must  look  to  see  what  were  regarded  as  offences 
against  the  rights  and  sovereignty  of  neutrals  by  the  law  of  na- 
tions ;  what  were  the  means,  anterior  to  special  provisions  of 
municipal  law,  which  the  law  of  nations  afforded  for  the  preven- 
tion of  those  offences,  and  for  the  remedy  of  the  wrongs  to  which 
they  might  lead. 

It  is  necessary  to  look  to  these  things,  because  the  statute  b  a 
provision  of  municipal  law,  manifestly  designed  to  supply  reme- 
dies, and  means  of  prevention,  which  the  law  of  nations  does  not 
afford  proprio  vigors. 

We  have  already  seen  that  it  is  an  undoubted  principle  of  the 
law  of  nations,  that  any  augmentation  by  a  belligerent  of  his  mili- 
tary force,  within  the  territory  of  a  neutral,  is  an  offence  against 
the  dignity  and  sovereignty  of  the  neutral,  which  he  may  resent 
and  prevent  if  he  sees  fit.  This  is  especially  true  of  all  augmen- 
tation of  navai  force,  which  can  be  obtained  in  a  great  variety  of 
forms,  from  the  simple  hiring,  or  purchase,  of  unarmed  vessels,  to 
the  procurement  of  perfectly  equipped  and  armed  cruisers.  But 
the  means  of  prevention  which,  in  the  absence  of  statutory  law, 
the  law  of  nations  places  in  the  hands  of  the  neutral,  by  the  mere 
force  of  its  general  principles,  are  few  and  ineffectual.  If  a  bel- 
ligerent augments  his  military  force  by  procuring,  or  fitting  out,  a 
vessel  in  the  territory  of  a  neutral,  the  courts  of  the  neutral  may 
declare  void  all  captures  made  by  such  cruiser,  which  are  brought 
within  their  reach,  as  was  done  in  the  Saittissima  Trinidad  and 
Oran  Para^  and  may  actively  interfere  to  restoVe  the  prizes  to  their 
true  owners.  But,  in  the  absence  of  special  declarations  of  the 
sovereign  will  of  the  neutral  nation,  this  is  about  all  that  can  be 
accomplished. 

Nothing  can  be  effectually  done,  in  the  way  of  prevention,  with- 
out some  provision  of  municipal  law ;  and  therefore,  when  we 
find  such  provision  carefully  made,  with  a  legislative  definition  of 
offences,  and  a  manifest  intent  to  prevent  the  mischiefi  which  the 
law  of  nations  empowers  the  neutral  to  prevent,  if  he  sees  fit,  the 
presumption  is  that  the  prevention  was  intended  to  be  effectual, 
unless  the  contrary  clearly  appears. 
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Now,  nothing  can  be  imagined  or  suggested,  nothing  has  been, 
which  has  any  tendency  to  show  that  Congress  designed,  by  the 
enactment  of  this  law  of  1818,  to  l^ave  easy  opportunities  for 
effecting  the  mischiefs  which  were  to  be  prevented.  On  the  con- 
trary, the  whole  scope  and  spirit  of  the  law  disclose  a  manifest 
intent  to  provide  an  effectual  and  complete  prevention  of  those 
mischiefs. 

If,  tlien,  it  was  designed  to  prevent  the  departure  from  our  ports 
of  an  armed  vessel,  why  should  it  not  equally  have  been  designed 
to  prevent  the  departure. of  a  vessel  fitted  in  every  way  to  be 
armed^  and  capable  of  becoming  at  once  a  formidable  cruiser,  as  soon 
as  a  few  guns  could  be  put  on  board  ?  If  the  offence  of  fitting 
out  and  arming  a  vessel  was  to  be  declared  a  substantive  and  prin- 
cipal offence,  why  should  not  the  "  furnishing,"  or  "  fitting  out," 
of  a  vessel,  with  intent  that  she  may  be  employed  a^inst  a  friendly 
power,  be  equally  made  a  substantive  and  principal  offence  ?  The 
one  is  equally  as  important  to  be  prevented  as  the  other.  The 
same  violation  of  the  rights,  dignity,  and  sovereignty  of  the  neu- 
tral nation,  occurs  in  the  one  case  as  in  the  other.  The  mischiefs 
that  may  flow  from  one  are  the  same,  in  kind  and  degree,  as  in 
the  other ;  for  a  cruiser,  though  unarmed  when  it  leaves  the  neu- 
tral port,  may  be  armed,  as  was  the  Alabama,  when  out  of  the  ter- 
ritorial limits,  without  entering  another  port ;  and  even  when  un- 
armed, it  might  make  captures  from  the  mere  terror  of  superior 
numbers  of  its  crew,  or  by  a  mere  display  of  its  flag,  or  by 
stratagem. 

This  statute  is  therefore  to  be  construed  by  keeping  in  view  the 
mischiefs  which  were  intended  to  be  prevented;  and  if  the 
language  shows  that  it  describes  several  offences,  any  one  of 
which,  if  unchecked,  would  produce  the  mischiefi  against  which 
it  was  the  purpose  of  Congress  to  guard,  then  each  is  a  several, 
substantive,  and  principal  offence,  and  neither  of  them  is  to  be  re- 
garded as  an  offence  subsidiary  or  contributory  to  the  commission 
of  any  other. 

Now,  it  cannot  be  denied  that  this  section  embraces  the  follow- 
ing offences :  — 

1.  Fitting  out  and  arming  a  vessel,  or  attempting  to  do  it,  or 
procuring  it  to  be  done,  with  intent  that  it  shall  he  employed  in  the 
service  of  a  foreign  state,  to  cruise  or  cormmt  hostilities  against  any 
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people  or  the  property  of  any  people  with  whom  the  United  States 
are  at  peace. 

2.  Being  knowingly  concerned  in  "furnishing"  any  vessel,  with 
the  like  intent. 

8.  Being  knowingly  concerned  in  "fitting  out"  any  vessel,  with 
the  like  intent. 

4.  Being  knowingly  concerned  in  "arming"  any  vessel,  with 

the  like  intent. 

5.  Issuing  or  delivering  a  commission  within  the  territory  or 

jurisdiction  of  the  United  States, /or  any  vessel,  to  the  intent  that 
9he  shall  be  employed  as  aforesaid. 

Here,  beyond  all  possibility  of  doubt,  are  five  offences  described 
in  careful  terms.  But  the  argument  is,  that  three  of  them,  the 
second,  third,  and  fourth,  are  merely  contributory  to  the  commis- 
sion of  the  first.  What  does  the  learned  counsel  say  of  the  fifth, 
—  the  issuing  of  a  commission  for  any  vessel,  with  the  intent  that 
she  may  be  so  employed  ?  Does  he  include  it,  or  exclude  it,  by 
his  contributory  argument  ?  Is  it  a  principal  and  substantive,  or 
only  a  subordinate  offence,  auxiliary  of  the  first  ?^  He  has  not 
said. 

It  is  easy  to  see  that  the  fallacy  of  the  argument  consists,  first, 
in  assuming  that  the  first  offence  was  not  sufficiently  provided 
against,  in  the  first  clause  of  the  section,  and  that  it  was  necessary 
to  go  on  and  provide  against  minor  and  contributory  offences  ;  and, 
secondly,  in  the  further  assumption  that  the  language  employed  to 
describe  those  minor  and  subsidiary  offences,  is,  in  effect,  the  same 
as  the  language  employed  to  describe  what  is  claimed  as  the  sole 
principal  offence.  Neither  of  these  is  true,  if  we  suppose  the  in- 
tention of  the  law-makers  to  have  been  to  make  an  effectual  law. 
The  first  offence,  fitting  out  and  arming,  or  preparing  an  armed 
ship,  is  fully  described  and  covered  by  the  first  clause  of  the  sec- 
tion. It  may  be  committed  by  doing  the  thing,  or  by  attempting 
to  do*  it,  or  by  procuring  it  to  be  done.  The  acts  of  persons  who 
might  participate,  not  as  principals  or  owners,  but  as  contributory 
employers,  could  be  punished  under  this  part  of  the  statute,  be- 
cause, whatever  might  be  the  contiibutory  part  of  their  service,  if 
they  were  affected  with  the  intent  required  by  the  statute,  they 
would  be  guilty  with  others  of  fitting  out  an  armed  ship,  or  of  at- 
tempting to  do  it,   or  of  procuring  it  to  be  done.     There  was, 
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therefore,  no  necessity  for  providing  against  subordinate  services, 
in  preparing  the  kind  of  ship  described  in  this  clause,  namely,  an 
armed  ship.  This  was  already  done,  by  a  comprehensive  provision, 
which  embraces  every  act,  or  attempt  at  an  act,  which  enters  into 
the  preparation  of  an  armed  ship,  with  the  intent  she  %haU  he  — 
e.  e.  with  the  knowledge  that  she  is  to  he — employed  in  the  prohib- 
ited service  of  a  foreign  state. 

But  where  the  statute  has  made  this  provision  for  the  case  of  an 
armed  ship,  it  has  by  no  means  exhausted  the  mischief  which  may 
be  done  by  improper  augmentations  of  belligerent  force  within  the 
territory  of  a  neutral ;  and  accordingly  it  goes  on  to  create  other 
offences,  which  are  just  as  much  principal  offences,  in  respect  of 
the  mischiefs  which  they  create,  as  the  offence  of  preparing  an 
armed  ship ;  and  these  offences  are  several,  and  are  described  in 
such  a  way  as  to  leave  no  doubt  that  they  are  each  distinct  and 
principal  offences.  One  of  them  is,  being  knowingly  concerned  in 
**  furnishing  "  any  vessel ;  not  any  armed  vessel,  but  any  vessel ; 
with  the  intent  that  she  bKoII  he  employed  against  a  friendly  power, 
as  a  cruiser,  or  in  the  commission  of  hostilities. 

This  provision  is  to  be  read  just  as  if  it  stood  by  itself,  in  a  sep- 
arate section  or  statute  ;  because  there  can  be  no  doubt  that  one 
of  the  things  against  which  Congress  intended  to  guard  wad  the 
procurement,  in  our  territory,  of  any  vessels,  armed  or  unarmed 
at  the  time  of  procurement,  with  the  intent  that  they  might  be 
used,  in  the  service  of  a  foreign  power,  to  cruise  against  a  people, 
or  commit  hostilities  against  a  people,  with  whom  we  are  at  peace. 
In  this  offence,  the  only  limitation  on  the  character  and  uses  of  the 
vessel  is  that  she  is  to  be  used  as  a  cruiser,  or  to  commit  hostilities ; 
and  therefore  the  suggestion  of  die  learned  counsel  for  the  claim- 
ant, that  belligerents  have  been  suffered  to  hire  transports  in  neu- 
tral ports,  and  perhaps  in  our  own,  has  no  tendency  to  show  that 
the  offence  of  **  furnishing  "  a  vessel  is  not  a  principal  offence  un- 
der our  statute,  if  the  vessel  furnished  is  designed  as  a  cruiser,  or 
to  commit  hostilities.  Hiring  transports  to  carry  land  forces  or 
military  supplies  is  not  an  augmentation  of  the  active  and  aggres- 
sive naval  force  of  a  belligerent;  but  obtaining  a  vessel  as  a  cruiser, 
or  to  commit  hostilities,  clearly  is  a  direct  and  palpable  augmenta- 
tion of  the  aggressive  means  of  naval  warfare,  and  it  is  certainly 
prohibited  by  this  statute.    For  the  phrase  ^^  furnishing  any  ves- 

18* 
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sel "  was  clearly  not  used  to  describe  the  putting  on  board  furni- 
ture, or  supplies,  or  riggihg ;  all  that  is  described  in  the  other 
offence  of  "  fitting  out  any  vessel.' '  But  the  term  "  furnishing" 
relates  to  the  vessel  itself,  and  means  affording  or  supplying  any 
vessel.  It  is  the  appropriate  term  to  comprehend  the  acts  of  sell- 
ing or  buying,  hiring,  making,  or  receiving  a  gift  or  loan  of  any 
vessel,  or  doing  any  other  act  by  which  she  is  to  be  put  into  the 
control  or  destined  to  the  use  of  the  foreijgn  belligerent,  as  a 
cruiser,  or  to  commit  hostilities. 

The  next  offence  described  in  the  statute  is,  being  knowingly 
concerned  in  ^^  fitting  out  any  vessel,"  with  the  intent  that  she 
may  be  so  employed.  The  same  reason  is  applicable  to  this  of- 
fence, and  conducts  to  the  same  conclusion  that  it  is  a  substantive 
and  principal  offence.  If  it  were  not  made  such,  then  one  set  of 
men  could  fit  out  the  vessel  with  every  capacity  for  becoming 
a  naval  cruiser,  as  soon  as  she  should  receive  her  armament,  and 
do  it  with  perfect  intent  that  she  was  to  be  a  naval  cruiser  for 
a  foreign  belligerent,  and  another  set  of  men  could  put  her  arma- 
ment on  board,  either  within  or  without  our  territory,  with  the 
same  intent,  and  yet,  unless  the  two  parties  could  be  connected  in 
a  concerted  conspiracy,  acting  in  concert,  to  perpetrate  the  offence 
of  fitting  out  an  armed  ship,  neither  of  them  could  be  punished, 
and  the  vessel  could  not  be  stopped.  To  prevent  this  conse- 
quence. Congress  has  made  it  an  offence  to  be  knowingly  con- 
cerned in  fitting  out,  not  any  armed  vessel,  but  any  vessel,  with 
the  intent  that  she  may  be  employed  by  a  foreign  belligerent  as  a 
cruiser,  or  to  commit  hostilities ;  and  nothing  can  be  plainer  than 
the  proposition  that  acts  may  be  done  in  the  fitting  out  of  a  ship 
with  tliat  intent,  which  do  not  embrace  putting  guns  on  board, 
but  which  prepare  and  fit  her  to  receive  and  use  her  guns  as  soon 
as  she  gets  them. 

The  next  offence  is,  being  knowingly  concerned  in  *'  arming " 
any  vessel,  with  the  prohibited  intent.  And  the  reason  for  making 
this  a  distinct  and  principal  offence  is,  that  if  it  were  not  so  made, 
and  if  the  offence  of  fitting  out  were  not  so  made,  then  A,  in  the 
port  of  New  York,  could  sell  guns  to  be  carried  out  of  the  port 
and  put  on  board  the  vessel,  with  a  perfect  knowledge  that  the 
vessel  was  to  be  a  cruiser  for  a  foreign  belligerent,  and  B  could  fit 
out  the  vessel  in  all  other  respects,  with  the  same  knowledge,  and 
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yet,  if  they  did  not  act  together,  and  the  vessel  were  not  armed 
when  she  sailed,  no  offence  would  be  committed  by  either  of  them. 
Congress  cannot  be  supposed  to  have  overlooked  this  manifest 
result.  It  is,  therefore,  made  an  offence  to  be  knowingly  con- 
cerned in  "  arming  "  any  vessel ;  and  it  is  made  so  with  a  clear 
prescience  of  the  fact  that  a  man  may  stand  on  our  soil,  and  be 
knowingly  concerned  in  arming  a  vessel  which  lies  more  than 
three  leagues  from  the  coast,  and  which  there  receives  the  arms 
that  he  sells  to  otliers  to  send  to  her ;  or  that  he  may  supply  her 
arms,  without  having  any  knowledge  of  those  who  fitted  her  out  in 
any  other  respect,  or  without  any  direct  co-operation  with  them. 

The  next  offence  is  issuing  or  delivering  any  commission,  within 
our  territory  or  jurisdiction,  for  any  vessel,  to  the  intent,  &c.  If 
this  is  a  merely  auxiliary  offence,  contributory  to  the  principal 
offence  of  fitting  out  an  armed  ship,  then  the  commission  may  be 
issued  here^  openly  and  publicly,  to  a  ship  which  has  been  fully 
prepared  to  be  a  cruiser,  and  wants  nothing  but  her  guns  ;  she  can 
sail  down  the  Narrows,  past  every  fortress  of  tliis  neutral  republic, 
openly  take  her  guns  at  sea,  and  cruise  without  molestation  against 
a  nation  with  which  we  are  at  peace.  The  consequence  of  such  a 
construction  of  the  statute  would  be  that  our  ports  would  swarm 
with  the  agents  of  foreign  belligerents,  openly  and  publicly  issuing 
commissions  to  vessels  so  prepared. 

It  is  respectfully  submitted  to  the  Court  that  the  common  sense 
and  uprightness  of  the  nation  will  not  sanction  a  construction 
which  makes  but  one  substantive  and  principal  offence  in  this 
statute,  reduces  all  other  offences  described  in  it  to  the  position  of 
auxiliary  and  contributory  offences  to  the  main  offence,  and  thus 
opens  the  door  to  the  greatest  abuses.  Whatever  revelations  may 
have  taken  place  in  England  of  defects  in  their  neutrality  law,  ex- 
hibiting the  necessity  for  further  legislation,  we  have  no  occasion 
and  no  excuse  for  casting  a  similar  reproach  upon  our  Congress  of 
1794,  or  that  of  1818.  If  the  British  record  has  not  been  entirely 
clean  in  this  respect,  ours  has  been,  at  least  so  far  as  the  legislative 
intention  is  involved,  free  from  the  shadow  of  a  stain.  We  meant 
to  make,  and  did  make,  an  efficient  law ;  one  that  has  met  and  ob- 
viated every  device  by  which  the  mischiefs  of  a  violated  neutrality 
can  be  perpetrated,  by  breaking  up  these  devices  into  distinct  and 
separate  offences,  and  prohibiting  each  and  all  of  them.     Congress 
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has  done  its  iiill  duty.  It  is  for  the  judicial  and  executive  depart- 
ments of  our  government  to  do  theirs,  and  no  doubt  can  be  enter- 
tained that  they  will  do  it 

This  construction  for  which  I  contend  is  not  only  manifest  on 
the  face  of  the  statute,  but  it  is  the  settled  judicial  construction  of 
the  statute  given  to  it  by  the  Supreme  Com*t  of  the  United  Stiites 
in  the  case  of  the  United  States  v.  Quiricy^  already  referred  to. 
This  was  a  criminal  indictment,  and  the  defendant  had,  therefore, 
all  the  right  to  ask  for  a  strict  construction  of  the  statute  that 
a  supposed  offender  can  ever  have.  He  took  the  ^me  ground 
that  is  now  taken  by  the  learned  counsel  for  the  claimants.  He 
was  indicted  for  being  knowingly  concerned  in  fitting  out  the  Boli- 
var, with  the  intent,  &c. ;  and  he  contended  that,  inasmuch  as  tlie 
vessel,  when  she  left  Baltimore,  was  not  armed,  or.  prepared  for 
war,  or  in  a  condition  to  commit  hostilities,  he  ought  to  have  been 
acquitted.  He  prayed  in  the  court  below  an  instiniction  to  tlie 
jury  to  this  effect.  The  court  were  divided  in  opinion  upon  it, 
and  certified  the  question  to  the  Supreme  Court.  The  Supreme 
Court  expressly  overruled  the  prayer,  and  held  tliat  the  offence  of 
being  knowingly  concerned  in  fitting  out,  with  the  intent,  &c. 
could  be  committed,  although  the  vessel  was  not  armed,  or  in  a 
condition  to  commit  hostilities,  when  she  left  the  United  States. 
They  held,  too,  that  if  the  intent  was  once  formed  within  the 
United  States,  it  was  not  necessary,  in  order  to  constitute  the  of- 
fence of  being  knowingly  concerned  in  fitting  out,  with  that  intent, 
that  the  design  or  intention  should  be  afterward  carried  into  exe- 
cution. This  case,  therefore,  disposes  of  the  doctrine  that  the 
offence  of  being  knowingly  concerned  in  fitting  out  is  a  subsidiary 
and  contributory  act  to  the  larger  offence  of  fitting  out  and  armr 
ing^  or  that  it  is  necessary  to  charge  and  prove  that  the  vessel  was 
fitted  out  and  armed  within  our  jurisdiction,  before  the  punish- 
ment of  forfeiture  can  be  inflicted  for  the  separate  offence  of  fur- 
nishing the  vessel,  or  being  concerned  in  fitting  her  out,  or  being 
concerned  in  arming  her,  or  issuing  a  commission  for  her.  Evezy 
one  of  these  offences  may  be  committed  before  the  vessel  is  com- 
pletely equipped  as  an  armed  cruiser,  or  in  a  condition  to  commit 
hostilities ;  and  if  any  one  of  them  has  been  committed  by  any- 
body within  our  jurisdiction,  in  respect  to  this  vessel,  the  court 
must  pronounce  the  forfeiture. 
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This  brings  us  to  another  position  of  the  counsel  for  the  claim- 
ants, which  is,  that,  before  this  court  can  pronounce  a  forfeiture 
under  the  present  libel,  it  is  necessary  for  the  government  to  prove 
that  one  of  these  offences  has  been  committed  by  a  designated 
person,  either  by  producing  a  record  of  the  conviction  of  that  per- 
son in  a  common-law  court,  or  by  proving  him  under  this  libel  to 
have  been  the  offender ;  and  that,  unless  personal  guilt  is  fastened 
upon  some  named  person,  or  some  persons  named  and  designated 
as  the  offenders,  there  can  be  no  forfeiture  of  the  vessel. 

This  position,  I  respectfully  submit,  is  founded  in  a  misapprelien- 
sion  or  oversight  of  a  great  distinction  between  forfeitures  that 
are  worked  in  the  admiralty  jurisdiction  and  under  admiralty 
seizures,  and  forfeitures  that  result  from  conviction  and  judgment 
in  a  court  of  common  law.  And,  right  here,  let  me  remark  that 
this  failure  of  my  learned  friend  to  realize  that  this  is  an  admiralty 
proceeding  in  rem  permeates  and  vitiates  his  whole  argument. 
He  affects  to  consider  this  a  criminal  trial.  He  constantly  talks  of 
a  criminal  forfeiture  as  different  from  any  other  statute  forfeiture 
in  respect  to  the  roles  and  evidence  to  be  applied.  He  implores 
the  Court  to  reflect  that  Mr.  Forbes,  or  Mr.  Somebody  else,  is 
on  trial,  in  assumed  forgetfulness  that  the  steamship  Meteor,  and 
nothing  else,  is  inculpated  before  your  Honor. 

But,  returning  to  the  objection,  let  us  consider  it :  — 

First,  in  relation  to  the  supposed  necessity  for  producing  in  evi- 
dence here  a  personal  conviction  for  the  offence  in  a  court  ^of  law, 
before  a  forfeiture  of  the  vessel  can  be  decreed  :  — 

At  the  common  law,  certain  capital  felonies  were  followed  by  a 
forfeiture  of  the  lands  or  goods  of  the  felon. ;  Until  conviction  and 
judgment,  however,  the  forfeiture  was  not  complete,  because  it 
was  not  worked  by  a  proceeding  in  rem^  but  by  the  legal  effect  of 
the  personal  conviction,  which  divested  the  title  of  the  convict, 
and  vested  it  in  the  Crown.  Hence  the  title  of  the  Crown  was 
inchoate,  until  a  record  of  the  personal  conviction  of  the  offender 
could  be  produced.  But  it  has  always  been  otherwise  in  reference 
to  proceedings  in  rem  for  violations  of  the  revenue  laws  and 
offences  against  the  law  of  nations.  In  these  cases,  the  thinff  itself 
is  regarded  as  the  primary  offender ;  and,  although  it  must  have 
been  placed  in  that  predicament  by  some  human  agency,  and 
although  the  person  who  does  the  prohibited  act  may  also  be  pun- 
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ishable,  the  two  proceedings  are  entirely  distinct  from  each  other, 
and  no  conviction  of  the  personal  offender  is  necessary  to  work  a 
forfeiture  of  the  offending  thing.  This  distinction  has  been  fully 
and  emphatically  recognized  by  the  Supreme  Court  of  the  United 
States,  which  has,  more  than  once,  overrule^  the  very  objection 
that  is  now  taken  by  my  learned  opponent.  Thus  in  the  Palmyra 
(12  Wheatanj  1),  there  was  a  proceeding  in  rem  to  forfeit  the 
vessel  for  the  offence  of  piratical  aggression,  under  the  acts  of 
March  S,  1819,  and  May  15, 1820.  The  objection  was  taken  that 
the  forfeiture  must  be  preceded  by  a  conviction  for  the  personal 
crime ;  but  the  Supreme  Court  held  that  it  was  not  necessary  to 
allege  or  prove  any  conviction  of  a  person  for  the  criminal  offence. 
The  opinion  of  the  Court  was  delivered  by  Mr.  Justice  Story,  and 
the  following  is  the  answer  made  by  him  to  the  objection :  — 

"  The  other  point  of  objection  is  of  a  far  more  important  and  difficult  nature. 
It  is  well  known,  that  at  the  common  law,  in  many  cases  of  felonies,  the  party 
forfeited  his  goods  and  chattels  to  the'  Crown.  The  forfeiture  did  not,  strictly 
speaking,  attach  in  rem ;  but  it  was  a  part,  or  at  least  a  consequence,  of  the 
judgment  of  conviction.  It  is  plain,  from  this  statement,  that  no  right  to  the 
goods  and  chattels  of  the  felon  could  be  acquired  by  the  Crown  by  the  mere 
commission  of  the  offence ;  but  the  right  attached  only  by  the  conviction  of  the 
offender.  The  necessary  result  was,  that  in  every  case  where  the  Crown  sought 
to  recover  such  goods  and  chattels,  it  was  indispensable  to  establish  its  right  by 
producing  the  record  of  the  judgment  of  conviction.  In  the  contemplation  of 
the  common  law,  the  offender's  right  was  not  divested  until  the  conviction. 
But  this  doctrine  never  was  applied  to  seizures  and  forfeitures  created  by  stat- 
ute, in  fem^  cognizable  on  the  revenue  side  of  the  Exchequer.  The  thing  is 
here  primarily  considered  as  the  offender,  or  rather  the  offence  is  attached 
primarily  to  the  thing ;  and  this,  whether  the  offence  be  malum  prohibitum  or 
malum  in  se.  The  same  principle  applies  to  proceedings  in  rem,  or  seizures  in 
the  admiralty.  Many  cases  exist,  where  the  forfeiture  for  acts  done  attaches 
solely  in  rem^  and  there  is  no  accompanying  penalty  in  personam.  Many  cases 
exist,  where  there  is  both  a  forfeiture  in  rem  and  a  personal  penalty.  But  in 
neither  class  of  cases  has  it  ever  been  decided  that  the  prosecutions  were  de- 
pendent upon  each  other.  But  the  practice  has  been,  and  so  this  Court  under- 
stand the  law  to  be,  that  the  proceeding  in  rem  stands  independent  of,  and 
wholly  unaffected  by  any  criminal  proceeding  in  personam.  This  doctrine  is 
deduced  from  a  fair  interpretation  of  the  legislative  intention  apparent  upon 
its  enactments.  Both  in  England  and  America,  the  jurisdiction  over  proceed- 
ings in  rem  is  usually  vested  in  different  courts  from  those  exercising  criminal 
jurisdiction.  If  the  argument  at  the  bar  were  well  founded,  there  could  never 
be  a  judgment  of  condemnation  pronounced  against  any  vessel  coming  within 
the  prohibitions  of  the  acts  on  which  the  present  libel  is  founded ;  for  there  is 
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no  act  of  Congress  which  provides  for  the  personal  punishment  of  offenders 
who  commit  *^  any  piratical  aggression,  search,  restraint,  depredation,  or  seiz- 
ure," within  the  meaning  of  those  acts.  Such  a  construction  of  the  enactments, 
which  goes  wholly  to  defeat  their  operation,  and  violates  their  plain  import,  is 
utterly  inadmissible.  In  the  judgment  of  this  court,  no  personal  conviction 
€i  the  offender  is  necessary  to  enforce  a  forfeiture  in  rem  in  cases  of  this 
nature." 

Now,  it  is  true  that  in  this  case  of  the  Palmyra  the  statute  did 
not  prescribe  any  personal  punishment,  and  that  the  Neutrality  Act 
does.  But  the  ruling  of  the  Court  embraces  all  cases  of  this  na- 
ture, whether  there  is  a  double  proceeding,  one  against  the  thing 
and  one  against  the  person,  or  whether  there  is  only  a  prosecution 
against  the  offending  thing. 

In  the  subsequent  case  of  the  Malek  Adhel  (2  Howard^  210),  the 
very  same  objection  was  again  overruled,  and  the  principle  laid 
down  in  the  case  of  the  Palmyra,  that  the  two  proceedings  are 
entirely  distinct  from  each  other,  was  again  affirmed  in  the  most 
pointed  manner,  and  that,  too,  in  a  case  where  the  owner  was 
entirely  innocent. 

In  the  case  of  The  United  States  y.  The  Schooner  LitUe  Charles 
(1  Brocken]bTO%igh<i  847),  which  was  a  proceeding  against  a  vessel 
for  violating  the  Embargo  Laws,  Chief-Justice  Marshall  acted  on 
the  same  distinction  between  an  offending  thing  and  an  offending 
person,  where  the  owner  was  entirely  innocent. 

Indeed,  it  is  wholly  unnecessary  to  go  into  citations  from  the 
adjudged  cases.  This  Court  is  perfectly  fiimiliar  with  the  con- 
stantly recurring  cases  of  smuggling,  where,  although  the  personal 
offence  of  smuggling  is  punishable  by  statute,  it  has  never  been 
deemed  necessary,  in  order  to  forfeit  the  vessel  from  which  the 
smuggling  takes  place,  either  to  produce  a  record  of  personal  con- 
viction, or  allege  or  prove  who  did  the  offending  act,  provided  it 
is  made  to  appear  that  somebody  unlawfully  brought  goods  on 
shore.  The  hardship  to  the  owner,  in  such  cases,  is  imposed  by 
the  policy  of  the  law,  in  order  to  make  him  guard  his  property 
against  unlawful  uses,  as  an  instrument  for  violating  the  laws  of 
the  land,  and  his  personal  guilt  or  personal  innocence  is  an  imma- 
terial inquiry,  provided  his  vessel  is  affected  with  the  unlawful 
acts  which  the  law  makes  the  ground  of  its  forfeiture. 

The  answer  to  the  objection  that  we  produce  no  record  of  a 
personal  conviction  is  also  an  answer  to  the  objection  that  we 
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must  allege  and  prove,  under  this  libel,  who  did  the  unlawful  acts 
which  are  to  work  a  forfeiture  of  the  vessel.  The  authorities  are 
all  the  other  way,  and  so  is  the  principle  on  which  forfeitures  in 
the  admiralty  invariably  proceed.  In  a  proceeding  against  a  thing, 
by  libel  or  information  in  the  admiralty,  to  enforce  a  forfeiture  for 
any  offence,  the  sole  inquiry  is,  whether  the  property  has  been 
placed  in  the  predicament  to  which  the  law  attaches  the  forfeiture ; 
and  although  the  property,  as  inanimate  matter,  cannot  put  itself  in 
that  predicament,  or  do  the  unlawful  acts  without  human  agency, 
yet  if  the  Court  can  see  that  the  unlawful  acts  have  been  done  by 
somebody,  with,  or  in  reference  to,  that  property,  the  penalty  of 
forfeiture  of  the  property  is  incurred,  because  the  owner  is  bound 
to  prevent  such  acts. 

But  it  is  argued  in  substance  in  the  present  case,  that  tlie  un- 
lawful acts  are  of  such  a  nature  that  the  Court  cannot  arrive  at 
the  conclusion  that  they  have  been  committed,  so  as  to  affect  the 
vessel  with  forfeiture,  unless  satisfactory  proof  is  produced  of  the 
persons  by  whom  they  were  done ;  and  it  is  even  contended  that 
those  persons  must  be  the  owners,  either  actually  or  constructivdy ; 
and  therefore,  by  way  of  pushing  your  Honor  into  the  necessity 
of  finding  that  gentlemen  of  great  personal  respectability  and 
eminent  commercial  standing  —  like  Messrs.  Forbes  —  have  vio- 
lated the  law  of  the  land,  he  falls  back  upon  the  position  that* 
actual  or  constructive  connivance  of  the  owner  is,  essential  to  a 
forfeiture.  Hence  he  argues  that  the  offences  are  of  such  a  nature 
that  they  cannot  be  imagined  to  have  been  perpetrated  without 
the  knowledge  and  consent  of  the  owner  or  his  agent. 

Now,  the  examination  of  the  statute  which  has  already  been 
made  shows  that  necessarily  it  does  not  contemplate  the  partici- 
pation of  the  owner  in  any  of  the  prohibited  acts  which  are  to 
affect  the  vessel  with  forfeiture ;  any  more  than  the  statutes  against 
smuggling  contemplate  the  actual  or  constnictive  participation  of 
the  owner  in  that  offence,  before  his  vessel  can  be  forfeited.  This 
statute  is  one  of  those  where  certain  unlawful  acts,  being  done 
with  or  concerning  a  vessel,  to  the  extent  described,  the  forfeiture 
of  the  vessel  follows,  from  considerations  of  high  public  policy, 
either  with  or  without  the  participation  of  the  owner.  In  the  first 
place,  it  is  to  be  observed  that  the  statute  says  nothing  about  the 
owner.    It  provides  that  if  ''any  person,"  not  any  owner^  but  any 
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person,  shall  do  the  prohibited  acts  within  the  United  States,  with 
a  certain  intent,  forfeiture  of  the  vessel  shall  follow ;  and  it  is  quite 
evident  that  if  the  law  had  confined  its  denunciations  to  acts  done 
bj  the  owner,  or  with  his  personal  or  constructive  participation, 
the  mischiefs  intended  to  be  prevented  could  never  be  effectually 
reached.  In  the  next  place,  the  prohibited  acts  are  acts  which 
can  be  done  without  the  personal  or  constructive  participation  of 
the  owner,  and  it  is  evident  that  Congress  intended,  by  the  search- 
ing provisions  of  this  statute,  not  to  confine  the  forfeiture  to  cases 
where  the  owner  could  be  affected  with  personal  guilt  Undoubt- 
edly, if  the  owner  were  indicted  for  th^  misdemeanor,  he  could 
not  be  fined  and  imprisoned  without  proof  of  his  personal  guilt ; 
but  the  error  throughout,  in  the  argument  of  the  learned  counsel, 
we  respectfully  contend,  consists  in  assuming  that  the  forfeiture  of 
the  vessel  proceeds  only  as  a  consequence  of  personal  guilt  of  the 
owner.  This  is  not  true,  either  when  we  consider  the  nature  of 
the  offences  or  the  policy  of  the  law.  Thus,  the  offence  of  being 
knowingly  concerned  in  "famishing**  any  vessel  to  a  foreign 
power,  with  the  prohibited  intent,  is  not  only  an  offence  denounced 
against  "  any  person,"  but  it  is  an  offence  which  may  be  commit- 
ted by  persons  other  than  the  owner,  and  without  his  knowledge ; 
and  if  it  has  proceeded  so  far  as  to  engage  the  vessel,  or  to  put 
'  her  under  the  control,  or  afford  her  to  the  preparations  of  such 
foreign  power  or  its  agents,  there  can  be  no  doubt  that  this  offence 
has  been  committed,  and  the  vessel  stands  affected  by  it,  because 
it  was  the  duty  of  the  owner  not  to  suffer  his  vessel  to  fall  into 
this  predicament.  So,  too,  the  offence  of  being  knowingly  con- 
cerned in  fitting  out  any  vessel,  with  the  unlawful  intent  that  she 
is  to  be  used  as  a  cruiser  in  the  service  of  a  foreign  belligerent,  is 
an  offence  which  "  any  person  "  can  commit  who  is  not  an  owner, 
and  can  commit  without  the  knowledge  of  the  owner ;  and  if  it 
has  proceeded  so  far  as  the  putting  anything  on  board  or  making 
any  preparations  of  the  vessel  with  the  intent  that  she  shall  be 
employed  in  such  foreign  service,  the  vessel  stands  affected  by  it, 
because  it  was  the  duty  of  the  owner  to  prevent  it ;  and  the  case 
of  The  United  States  v.  Quincy  is  a  direct  and  conclusive  authority 
to  the  point  that  if  the  intent  and  design  were  once  formed,  and 
any  unlawful  acts  were  done  under  it,  within  the  United  States, 
the  offence  is  not  purged^  dUhauffh  the  intent  and  design  may  be 
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mbiequently  abandoned.  So,  also,  the  offence  of  being  knowingly 
concerned  in  arming  any  vessel,  or  issuing  a  commission  for  an  j 
vessel,  with  the  prohibited  intent,  may  equally  be  committed  with- 
out the  knowledge  or  participation  of  the  owner.  The  same  thing 
is  true  of  the  offences  of  fitting  out  and  arming,  or  of  attempting 
to  do  it,  or  of  procuring  it  to  be  done,  which  the  learned  counsel 
admits  are  all  principal  offences,  under  this  act ;  for  all  of  them 
may  be  committed  by  persons  other  than  the  owner,  and  without 
his  knowledge  or  consent ;  and  when  we  consider  that  the  statute 
expressly  declares  that,  if  committed  by  any  person,  the  forfeiture 
shall  follow,  it  would  be  .a  very  strained  and  unwarrantable  con- 
struction for  this  court  to  interpolate  the  words,  "  with  the  knowl- 
edge^ actual  or  constructive^  of  the  owner.^^ 

True  it  is,  in  respect  to  most  of  these  offences,  that  there 
may  be  more  or  less  probability  that  they  have,  or  have  not,  been 
actually  committed  by  persons  other  than  the  owner,  according  as 
the  evidence  does,  or  does  not,  tend  to  show  complicity,  or  negli- 
gence, or  willingness  on  the  part  of  the  owner  or  his  agent.  But 
this  probability  can,  by  no  sound  construction  of  this  statute,  and 
by  no  sound  rule  of  law,  be  turned  by  the  Court  into  an  absolute 
requirement  of  proof  that  the  owner,  or  his  agent,  participates  in 
the  unlawful  act  or  intent.  If  the  Court  is  satisfied  that  somebody 
did  any  of  the  prohibited  acts,  with  the  unlawful  intent,  the  for- 
feiture is  complete. 

Inspection  of  the  phraseology  used  by  Congress  in  the  slave- 
trade  acts  confirms  us  in  our  theory  that  the  Federal  Legislature 
intentionally  employed  the  words  "  any  person,"  for,  in  those  acts, 
the  limitation  is  to  **  either  master,  fitctor,  or  owner  "  ;  and  in  the 
neutrality  act  there  is  no  restriction. 

I  need  only  call  the  attention  of  your  Honor  to  the  fiftieth  sec- 
tion of  the  Collection  Act  of  1799,  which  forfeits  the  most  valu- 
able, ship  which  ever  floatecl,  if  merchandise  to  the  value  of  four 
hundred  dollars  be  unladen  by  a  passenger  without  a  permit,  and 
that  where  the  owners,  the  captain,  and  all  the  crew,  use  their  ut- 
most endeavors  to  prevent  such  illegal  landing. 

This  section  is  in  these  words :  — 

"  No  goods,  wares,  or  merchandise,  brought  in  any  ship  or  vessel  from  any 
foreign  port  or  place,  shall  be  unladen  or  delivered  from  such  ship  or  vessel, 
within  the  United  States,  but  in  open  day,  that  is  to  say,  between  the  rising 
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and  setting  of  the  son,  except  by  special  licenses  from  the  collector  of  the  port, 
and  naval  officer  of  the  same,  where  there  is  one,  for  that  purpose ;  nor  at  any 
time  without  a  permit  from  the  collector,  and  naval  officer,  if  any,  for  such  un- 
lading or  delivery ;  and  if  any  goods,  wares,  or  merchandise  shall  be  unladen 
or  delivered  from  any  such  ship  or  vessel,  contrary  to  the  direction  aforesaid, 
or  any  of  them,  the  master  or  person  having  the  charge  or  command  of  such 
ship  or  vessel,  and  every  other  person  who  shall  knowingly  be  concerned,  or 
aiding  therein,  or  in  removing,  storing,  or  otherwise  securing  the  said  goods, 
wares,  or  merchandise,  shall  forfeit  and  pay,  each  and  severally,  the  sum  of  four 
hundred  dollars  for  each  offence,  and  shall  be  disabled  from  holding  any  office 
of  trust  or  profit  under  the  United  States,  for  a  term  not  exceeding  seven 
years ;  and  it  shall  be  the  duty  of  the  collector  of  the  district  to  advertise  the 
names  of  all  such  persons  in  a  newspaper,  printed  in  the  State  in  which  he 
resides,  within  twenty  days  afler  each  respective  conviction;  and  all  goods, 
wares,  or  merchandue,  so  unladen  or  delivered,  shall  become  forfeited,  and 
may  be  seized  by  any  of  the  officers  of  the  customs ;  and  where  the  value 
thereof,-  according  to  the  highest  market  price  of  the  same,  at  the  port  or 
district  where  landed,  shall  amount  to  four  hundred  dollars,  the  vessel^  tackle^ 
apparel,  and  fumittire  shall  be  subject  to  like  forfeiture  and  seizure," 

In  the  case  of  United  States  v.  Brig  Maleh  Adhel  (  2  Howard^ 
210  ),  which  was  an  appeal  from  a  decree  of  the  Circuit  Court  of 
the  United  States,  for  the  District  of  Maryland,  sitting  in  admi- 
ralty, and  confirming  a  decree  of  the  District  Court,  rendered  on 
an  information,  in  rem^  upon  a  seizure,  made  for  a  supposed  viola- 
tion of  the  act  of  the  8d  of  March,  1819,  it  was  claimed  that  the 
innocence  of  tfie  owners  could  withdraw  the  ship  from  the  penalty 
of  confiscation  under  this  act  of  Congress.  To  this  Mr.  Justice 
Story  replied,  in  giving  the  opinion  of  the  Court :  — 

<<  The  act  makes  no  exception  whatsoever,  whether  the  aggression  be  with  or 
without  the  co-operation  of  the  owners.  The  vessel  which  commits  the  aggres- 
sion is  treated  as  the  offender,  as  the  guilty  instrument  or  thing  to  which  the 
forfeiture  attaches,  without  any  reference  whatsoever  to  the  character  or  con- 
duct of  the  owner.  The  vessel  or  boat  (says  the  act  of  Congress)  from  which 
such  piratical  aggression,  &c.  shall  have  been  first  attempted  or  made,  shall  be 
condemned.  Nor  is  there  anything  new  in  a-  provision  of  this  sort.  It  is  not 
an  uncommon  course  in  the  admiralty,  acting  under  the  law  of  nations,  to  treat 
the  vessel  in  which,  or  by  which,  or  by  the  master  or  crew  thereof^  a  wrong  or 
offence  has  been  done,  as  the  offender,  without  any  regard  whatsoever  to  the 
personal  misconduct  or  responsibility  of  the  owner  thereof.  And  this  is  done 
from  the  necessity  of  the  case,  as  the  only  adequate  means  of  suppressing  the 
offence  or  wrong,  or  insuring  an  indemnity  to  the  injured  party.  The  doctrine, 
also,  is  familiarly  applied  to  cases  of  smuggling  and  other  misconduct  under 
our  revenue  laws ;  and  has  been  applied  to  other  kindred  cases,  such  as  cases 
arising  on  embargo  and  non-intercourse  acts." 
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There  is  in  the  volume  of  Spragne's  Decisions,  page  515, 
the  case  of  the  Yacht  Wanderer,  which  was  a  libel  of  informa- 
tion, claiming  a  forfeiture  under  the  second  section  of  the  Slave- 
Trade  Act  of  20th  April,  1818.  The  counsel  for  the  claimants 
interposed  the  objection  that  the  owner  was  innocent  of  the  offence 
charged.     To  this  Judge  Sprague  replied :  — 

The  constniction  contended  fcnr  will  not  onlj  yiolate  the  langiuqi^e,  but  defeat 
the  purpose  of  the  Act  For  an  owner  might  send  his  Teasel  on  a  lawful  toj- 
age  to  New  Orleans,  for  example,  and  there  his  master  fit  her  out  for  the  slare- 
trade ;  naj,  even  in  the  home-port,  the  owner  has  only  to  keep  behind  the 
curtain,  while  his  master  is  fitting  his  vessel  for  the  criminal  enterprise,  and 
make,  at  the  proper  time,  such  declarations  and  manifestations  as  may  repel  the 
presumption  of  complicity,  and  the  Tessel  will  be  liable  to  no  forfeiture.  But 
it  is  ui^ed  that  it  is  unjust  to  deprive  the  owner  of  his  property,  when  be  baa 
been  guilty  of  no  criminal  purpose.  No  doubt  it  may  sometimes  bear  hard  on 
innocent  owners.  But  this  hardship  is  imposed  by  the  general  policy  of  our 
laws,  when  vessels  are  employed  for  criminal  purposes. 


The  legislature,  to  insure  not  only  good  faith,  but  the  utmost  vigilance,  on 
the  part  of  the  owners,  says  to  them  emphatically,  you  must,  on  peril  oi  losing 
your  vessel,  see  to  it  that  she  shall  not  be  made  use  of  as  an  instrument  for 
violating  the  law.  And  if  this  is  deemed  necessary,  merely  for  the  protection 
of  the  revenue,  for  a  much  stronger  reason  should  it  be  enforced  against  vessels 
to  prevent  their  being  used  as  instruments  to  cany  on  a  trade,  which  not  only 
in  the  eye  of  morality,  but  also  in  the  eye  of  the  law,  is  the  most  atrocious  that 
man  can  be  engaged  in.  We  must  recollect  that  a  traffic  so  denounced  and  bo 
criminal  will  assume  every  disguise,  false  pretence,  and  deception  which  firaud 
and  ingenuity  can  devise,  and  calls  for  the  most  stringent  measures  for  its  pre- 
vention, one  of  whi^h  is  to  enlist  the  owner  of  the  vessel  to  prevent  her  being 
00  employed  in  violation  of.  the  law,  by  holding  him  responsible  for  soch  use  to 
the  extent  of  his  ownership. 

For  these  reasons,  I  do  not  think  it  necessary  to  go  into  the  question  which 
has  been  so  much  contested,  whether  Lamar  had  knowledge  of  Martin's  crim- 
inal intent. .... 

In  this  case,  Martin  was  in  possession,  with  the  consent  of  the  owner,  and  I 
am  not  called  upon  to  decide  what  would  have  been  the  result,  if  he  had  been 
a  mere  trespasser  from  the  beginning. 

When  that  case  shall  arise,  and  an  owner  shaU  leave  his  vessel  so  exposed, 
that  a  wrong^doer  can  seize,  fit,  and  convert  her  to  such  an  unlawful  purpose, 
it  will  be  for  the  Court  to  consider,  whether  both  the  language  and  the  spirit  of 
the  law  do  not  require  her  condenmation. 

But  that  question  is  not  now  before  me. 

The  closing  remark  of  Mr.  Justice  Sprague  may  fairly  be  taken 
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as  a  clear  indication  that  a  condemnation  would  be  decreed  if  ever 
sach  question  came  legitimately  before  him. 

The  eflfect  of  innocency  of  the  owner  of  a  vessel,  inculpated 
for  violation  of  law,  and  proceeded  against  in  rem^  has  very 
recently  been  before  this  Court  in  a  prize  case,  and  your  Honor,  in 
rendering  an  opinion,  expounded  with  clearness  the  true  relation 
of  owner  and  vessel,  under  such  circumstances.  In  that  case, 
which  was,  the  Napoleon,  the  well-known  high  commercial  charac- 
ter, and  moral  worth  of  the  owner  were  strongly  pressed  upon 
your  Honor,  but  to  no  avail.    The  Court  said :  — 

**  The  question  before  the  Court  on  this  trial  is  as  to  the  innocency  or  guilt  of 
the  vessel,  as  if  the  transaction  in  which  she  was  implicated  was  one  pf  personal 
Tolition  on  her  part ;  and  that  inquiry  may  be  resolved  quite  independently  of 
the  individual  intentions  or  cognizance  of  the  parties  who  are  made  pecuniarily 
respon^ble  for  acts  of  the  vessel  or  of  the  property,  which  incur  or  have  im- 
puted to  them  forfeitures,  because  of  such  acts.  It  is,  accordingly,  not  sufficient 
for  the  claimant,  in  defence  of  this  suit,  to  establish  his  own  loyalty  of  charac- 
ter, and  his  disapproval  of  the  connection  of  the  vessel  with  the  enemy,  or  with 
the  illicit  conduct  alleged  against  her.  The  evidence  on  the  first  hearing  was 
amply  satisfactory  in  that  respect,  without  the  corroboration  of  subsequent 
proofs,  which  also  show  his  unquestioned  patriotism  and  rectitude  as  a  citizen 
and  a  merchant,  and  that  his  most  earnest  efforts  were  exerted  to  prevent  the 
prize  from  being  in  any  way  employed  in  aid  of  the  enemy.  But  notwith- 
standing his  individual  integrity,  the  vessel  is  responsible,  in  law,  in  rem,  for  the 
malfeasance  of  the  agent  who  had  the  control  of  her,  in  violating  the  penal 
laws  of  navigation.  The  most  distingubhed  and  unblemished  reputation  on  the 
part  of  a  ship-owner  will  not  protect  his  vessel  from  confiscation,  when  it  is  en* 
gaged,  though  through  untrustworthy  agents,  and  without  his  knowledge,  and 
against  his  prohibition,  in  illicit  employments,  in  infractions  of  revenue  and 
fiscal  laws,  and  pre-eminently  in  violating  the  laws  of  war.  The  res  cuLpabilis 
has  meted  out  to  it  the  mulct  or  confiscation  legally  applicable  to  the  Agent 
acting  voluntarily  in  violation  of  law.  Ships  and  cargoes  of  the  largest  values 
are  constantly  subject  to  forfeiture,  without  regard  to  the  intentions  of  their 
owners,  for  being  the  means  of  smuggling  property  of  trifling  value  into  port, 
in  evasion  of  restrictive  laws  of  trade ;  and,  in  time  of  war,  a  neutral  ship  is 
subject  to  forfeiture,  if  run  into  a  blockaded  port  by  her  commander,  indepen- 
dently of  proof  of  instructions  by  or  actual  intention  on  the  part  of  the  owner, 
to  evade  the  blockade,  he  having  previous  due  notice  of  its  existence  and 
efficiency. .... 

**  Admitting,  then,  to  the  fullest  extent,  the  probity  of  the  claimant  in  all  his 
personal  transactions,  in  respect  to  the  vessel  and  her  voyages,  and  his  loyalty 
and  fair  conduct  towards  the  laws  and  the  rights  of  his  own  government,  so  far 
as  his  personal  intentions  or  authority  were  concerned,  the  considerations  set  up 
and  pressed  in  his  behalf  cannot  be  admitted  as  constituting  a  legal  defence  to 
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tfa^  suit  They  maj  snpplj  a  forcible  ground  of  appeal  to  the  execatiTe  de* 
partment  of  the  goTernment,  in  respect  to  the  ulterior  disposition  of  the 
proceeds  of  the  prize,  but  the  judiciary  hare  no  competency  to  control  that 
matter." 

The  learned  counsel  says  that  it  would  be  contrary  to  the  first 
principles  of  justice  to  forfeit  a  man^s  property  for  acts  in  which  he 
was  not  shown  to  have  participated,  when  the  forfeiture  is  part  of 
the  punishment  for  what  is  made  a  personal  crime.  But  he  cer« 
tainly  does  not  need  to  be  told  that  in  matters  of  high  concern  to 
the  peace  of  a  nation,  its  honor  and  dignity  and  good  faith,  there 
is  a  legislative  justice ;  and  that,  when  the  principles  of  that  justice 
have  been  clearly  enunciated  in  statute  law,  which  affects  the 
rights  of  friendly  nations,  thej/  have  reason  to  demand  such  an  ad-* 
ministration  of  its  provisions  as  shall  protect  them  from  the  mis- 
chiefs against  which  protection  has  been  solemnly  promised  to  the 
full  extent  of  the  enacted  law.  In  the  present  case,  this  legislative 
justice  is  undeniably  founded  upon  the  principle  that  owners  of 
vessels  shall  not,  either  designedly,  or  passively,  or  blindly,  suffer 
their  property  to  be  tampered  with  by  the  agents  of  foreign  bel- 
ligerents, to  the  injury,  the  annoyance,  or  even  the  alarm^  of 
nations  with  whom  we  are  at  peace ;  and  the  comprehensive  and 
searching  provisions  of  this  law,  which  punish  not  only  completed 
wrongful  acts,  but  attempts  at  wrongful  acts,  and  conscious  con- 
cernment in  wrongful  acts,  although  they  are  never  carried  into 
perfect  execution  as  means  of  injury,  evince  the  clear  purpose  of 
Congress  to  protect,  not  only  the  actual  and  material  interests,  but 
even  the  public  tranquillity  and  national  sense  of  security  of 
friendly  nations.  If  this  great  policy  works  a  hardship  in  an  in- 
dividual case,  that  hardship  is  for  the  consideration  of  another 
department  of  the  government,  and  it  can  afford  the  judiciary  no 
reason  for  overt^iming  the  will  of  Congress,  or  for  declaring,  by  a 
captious  construction,  that  we  have  lived  for  eighty  years  under  a 
law  that  kept  the  word  of  promise  to  the  ear,  only  to  break  it  at 
last,  to  the  hope  of  the  world  at  large. 

Again :  the  learned  counsel  for  the  claimant  contends  that  this 
court  has  no  jurisdiction  to  forfeit  this  vessel  for  the  offences  de- 
scribed in  this  act,  by  a  proceeding  on  its  admiralty  side  in  rem  ; 
and,  by  way,  of  supporting  this  proposition,  he  proceeds  to  the  ex- 
tremity of  asserting  that  it  could  be  done,  and  must  be  done,  if  at 
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all,  under  a  common-law  indictment,  by  passing  a  sentence  of  per- 
sonal conviction,  and  making  the  forfeiture  a  part  of  that  sentence. 
That  he  really  expected  to  convince  an  intelligent  court  of  either 
branch  of  this  proposition  is  scarcely  to  be  presumed. 

The  cases  already  cited  of  the  Palmyra,  the  Malek  Adhel,  the 
Little  Charles,  not  to  say  hundreds  of  others,  which  have  pro- 
ceeded under  statutes  which  authorize  forfeitures  of  vessels  for  un« 
lawful  acts,  which  are  also  punishable  in  those  who  commit  them, 
by  fine  and  imprisonment,  although  the  particular  statute  does  not 
expressly  provide  an  admiralty  jurisdiction  for  the  particular  for- 
feiture, will  put  him  upon  the  inquiry  whether  there  is  not  a 
general  provision  of  admiralty  jurisdiction  which  reaches  all  such 
forfeitures,  but  which  he  has  ignored.  He  is  doubtless  familiar 
with  the  ninth  section  of  the  Judiciary  Act  of  1789,  which  vests  in 
this  Court,  as  a  Court  of  Admiralty,  jurisdiction  of  all  civil  causes, 
of  admiralty  jurisdiction,  and  of  all  seizures  under  laws  of  impost, 
navigation,  or  trade,  where  the  seizures  are  made  on  navigable 
waters ;  he  has  read  the  case  of  the  Sarah  (8  Wheatony  891), 
which  long  ago  pointed  out  that  this  Court  has  both  a  common-law 
and  an  admiralty  side ;  that  in  cases  of  seizures  made  on  navigable 
waters,  it  sits  as  a  Court  of  Admiralty  to  enforce  forfeitures  in 
remy  and  that  the  two  jurisdictions,  although  vested  in  the  same 
tribunal,  are  as  distinct  from  each  other  as  if  they  were  vested  in 
different  tribunals.  It  would  be  somewhat  difficult  for  him,  there- 
fore,, to  show  how  this  forfeiture  is  to  be  enforced  on  the  common- 
law  side  of  this  Court,  unless,  indeed,  he  could  make  it  appear  that 
this  vessel  of  fourteen  hundred  tons  was  seized  an  dry  land. 

That  an  information  against  a  vessel  to  enforce  a  forfeiture,  un- 
less the  seizure  is  made  on  land,  is  a  civil  cause  of  admiralty  juris- 
diction, triable  without  a  jury,  and  not  a  criminal  proceeding,  is 
rather  conclusively  settled  by  La  Vengeance  (2  JDaUctSy  27),  the 
Sarah  (8  Wheatonj  691),  the  Abby  (1  Mason,  860),  the  Little 
Ann  (Painis  Oir.  Ct.  Bqps.  40),  and  hosts  of  other  cases. 

It  is  wholly  immaterial,  therefore,  what  the  English  neutrality 
statute  does,  or  does  not,  provide  in  the  way  of  a  special  juris- 
diction, to  reach  the  forfeiture.  Our  jurisdiction  is  fixed  by  our 
Judiciary  Act  of  1789,  and  it  is  never  necessary  for  Congress  in 
declaring  the  forfeiture  of  a  vessel  to  provide  special  jurisdiction ; 
nor  does  the  jurisdiction  ever  fall  to  the  common-law  side  of  this 
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Court,  unless  the  seizure  is  made  on  land,  or  on  waters  that  are 
not  navigable  bj  vessels  of  ten  or  more  tons. 

In  conclusion,  therefore,  of  our  argument  on  this  branch  of  the 
case,  we  respectfully  insist  that  the  following  propositions  are 
fairly  to  be  deduced  from  the  legislation  of  1818  : — 

Fir%t.  If  the  Court  shall  be  satisfied  that  any  person  whatsoever 
was  knowingly  concerned  in  fitting  out  the  Meteor,  whether 
armed  or  unarmed,  with  the  intent  that  she  should  be  employed  in 
the  service  of  the  ChiUan  government,  to  commit  hostiHties 
against  Spain,  or  the  subjects  of  Spain,  we  are  entitled  to  have  the 
forfeiture  decreed ;  and  the  offence  of  being  knowingly  concerned 
is  complete,  if  anything  was  put  on  board,  or  anything  was  done 
to  the  vessel  in  furtherance  of  that  intent. 

Second.  If  the  Court  shall  be  satisfied  that  any  person  what- 
soever was  knowingly  concerned  in  furnishing,  or  offering  the 
Meteor  for  sale  to  the  Chilian  government,  with  the  intent  afore- 
said, we  are  entitled  to  have  the  forfeiture  decreed;  and  such 
intent  is  complete  if  the  vessel  was  offered  to  be  put  under  the 
control  of  the  Chilian  government,  or  its  agents,  for  the  purpose 
aforesaid. 

Third.  If  the  Court  shall  be  satisfied  tliat  any  person  what- 
soever was  knowingly  concerned  in  arming  this  vessel,  with  the 
intent  aforesaid,  we  are  entitled  to  have  the  forfeiture  decreed ; 
and  this  offence  of  being  knowingly  concerned  in  arming,  is  com- 
plete, if  any  warlike  instruments,  or  stores^  were  put  on  board, 
with  the  intent  aforesaid,  no  matter  whether  such  arming  was 
complete,  or  left  incomplete. 

We  contend,  further,  that  the  names,  persons,  offices,  or  rela- 
tions of  any  of  the  individuals,  who  may  have  done  any  of  these 
acts,  are  not  necessary  to  be  alleged  and  proved,  provided  the 
court  is  satisfied  that  the  unlawful  acts  were  done,  and  that  the 
names,  persons,  offices,  or  relations  of  individuals,  are  not  other- 
wise material  than  as  they  may  tend,  with  other  facts,  to  show 
that  unlawful  acts  were,  or  were  not  done. 

We  now  come,  next  in  order,  to  the  rules  which,  in  admiralty 
courts,  control  the  introduction  of  evidence  in  cases  of  this%charac- 
ter,  and  which  also  must  govern  this  Court  in  coming  to  determina- 
tion as  to  the  decree  which  shall  be  entered  herein.  My  learned 
friend  professed,  in  his  argument,  to  be  somewhat  amused  that,  in 
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my  opening  statement  of  this  case,  I  should  have  ventured  to  sug- 
gest to  the  Court,  that  the  rules  of  evidence,  laid  down  in  recent 
slaver  cases,  decided  in  the  Supreme  Court,  and  reported  in  the 
second  volume  of  Wallace,  were  to  be  taken  as  furnishing  a  rule 
and  measure,  for  the  guidance  of  .your  Honor  in  disposing  of  the 
case  at  bar.  It  may  be  that  his  profession  of  amusement  at  my 
citation  was  sincere,  but  yet  I  have  rarely  seen  the  learned  coun- 
sel laboring,  in  an  argument,  under  more  embarrassment,  and 
evince  more  inteUectual  awkwardness,  than  when  he  was  attempt- 
ing to  satisfy  the  Court  that  the  cases  of  the  Kate,  Sarah,  Weather- 
gage,  and  Reindeer,  had  no  application  to  the  pending  trial.  I 
think  an  impartial  observer  would  have  found  more  amusement  in 
beholding  the  effort  of  my  learned  friend  to  make  a  reply  to  my 
citation,  than  in  the  citation  itself.  There  is  no  substantial  differ- 
ence between  us,  as  to  what  the  Supreme  Court  said  and  did  in 
those  cases.  I  am  quite  willing  to  accept  his  explanation  as  a  cor- 
rect exposition  of  the  rules  of  evidence  expounded  in  those  decis- 
ions. He  says  that  there  were  "  facts,  in  regard  to  those  various 
vessels,  which  tended  to  prejudice  the  owners  as  being  engaged  in 
the  slave-trade,  —  facts  which  were  not  the  least  inconsistent,  in 
any  respect,  with  their  being  engaged  in  the  slave-trade,  —  and 
facts  which  formed  in  their  nature  a  body  of  proof  that  they  were 
80  engaged,  and  yet  it  might  be  said  of  those  facts,  separately  con- 
sidered, that  either  of  them  did  not  condemn,  and  that  each  was 
consistent  with  proof  of  innocence,  if  that  proof  were  forthcoming  " ; 
and  he  added,  that  ^^  upon  such  a  state  of  &cts,  when  the  circum- 
stances of  actual  and  material  proof  tend  to  produce  a  conviction 
that  the  vessel  is  designed  for  an  illegal  voyage,  and,  although  the 
intent  is  in  doubt,  in  such  case,  the  Court  will  infer  the  guilty  pur- 
pose from  omission,  on  the  part  of  the  claimant,  to  do  the  things 
which  are  natural,  and  which  are  proper  on  his  part,  to  purge 
away  the  accusation." 

Now,  I  repeat,  I  accept  this  as  a  &ir  statement,  so  far  as  it  goes, 
of  the  conclusions  properly  to  be  drawn  from  these  slave-trade 
cases ;  so,  upon  that  point,  so  far  as  counsel  are  concerned,  your 
Honor  will  have  no  difficulty.  But  he  suggests  to  the  Court  cer- 
tain reasons  why  the  doctrine  of  these  slaver  cases  should  not  be 
applied  to  the  case  at  bar,  and  those  objections  reduce  themselves 
to  the  four  following :  — 
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♦ 

1st.  The  difference  between  the  offence  of  being  engaged  in 
the  slave-trade  and  in  violation  of  the  laws  of  neutrality. 

2d.  That  the  action  of  the  Supreme  Court  is  so  on  the  perilous 
edge  of  error,  that  it  needs  apology  and  explanation. 

8d.  Inconsistency  with  the  doctrine  previously  laid  down  by 
the  same  court,  in  the  case  of  The  United  States  v.  Gooding  (12 
FAeaton,  471). 

4th.  The  assertion  that,  in  the  present  case,  the  claimants  are 
respectable  and  responsible  men,  and  in  the  slaver  cases,  were 
not. 

Let  us  examine  these  objections,  in  the  order  in  which  I  have 
stated  them.  The  suggestion  of  distinction,  as  matter  of  law,  or 
of  legal  deduction,  between  violation  of  the  Slave-Trade  Act,  and 
violation  of  the  Neutrality  Act,  is  well  enough  in  one  sense,  but  it 
I\as  no  application  in  the  point  of  view  suggested  by  the  other  side. 
The  slave-trade,  though  declared  to  be  piracy  by  the  municipal 
laws  of  most  nations,  and  a  crime  against  humanity,  is  not  prohib- 
ited by  general  international  law,  and,  therefore,  it  has  been 
solemnly  adjudged  that  its  interdiction  cannot  be  enforced  by  the  . 
exercise  of  the  ordinary  right  of  visitation  and  search,  which  in 
time  of  peace  does  not  exist  independently  of  special  compact.  As 
matter  of  pure  law,  therefore,  there  is  no  foundation  for  the  sug- 
gestion that  the  application  of  rules  of  evidence  in  slave-trade 
cases,  is  to  be  more  stringent  than  in  cases  of  violation  of  neutral- 
ity acts  which  are  made  to  preserve  the  peace  of  the  world. 

The  second  suggestion  that  the  decision  of  the  Supreme  Court 
in  these  slaver  cases  is  error,  or  next  to  error,  is  sufficiently 
answered  by  the  reply  that  it  is  law^  and  as  such  must  be  received 
by  this  Court,  and  every  other  court,  from  end  to  end  of  the 
Republic. 

The  third  objection,  that  there  is  something  in  the  case  of 
Gooding  in  conflict  with  the  deduction  which  we  seek  to  make 
from  these  slaver  cases,  is  as  wanting  in  substantial  basis  as  are 
the  previous  objections.  The  case  of  Gooding  was  a  criminal  trial. 
He  was  indicted,  in  the  Circuit  Court  of  Maryland,  under  the 
Slave-Trade  Act,  and  was  on  trial  for  his  life.  The  single  ques- 
tion submitted  to  the  Supreme  Court  was  whether,  upon  a  capital 
trial,  the  burden  of  proof  did,  or  did  not,  rest  upon  the  United 
States  throughout.     It  is  amazing  that  there  ever  could  have  been 
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doubt  upon  such  a  question  sufficient  to  cany  it  to  the  Supreme 
Oourt.  And  we  suspect  that  Mr.  Justice  Story,  in  giving  the 
opinion  of  the  Court,  had  this  in  his  mind  when  he  expressed 
anxiety  lest  questions  so  simple  in  their  character  should  be  too 
frequently  brought  before  the  court  of  last  resort.  At  any  rate, 
the  Court  very  properly  said  that  the  general  rule  of  jurisprudence 
under  our  system,  and  under  the  English  system,  permitted  a 
party,  on  trial  for  his  life,  to  stand  mute,  and  compel  the  govern- 
ment to  make  out  a  case  of  conviction  beyond  all  reasonable 
doubt,  but  such  a  decision,  in  such  a  case,  can  have  no  application 
to  the  trial  of  the  forfeiture  of  a  ship  in  an  Admiralty  Court. 

The  fourth  objection  of  the  learned  counsel  really  needs  but  a 
word  of  reply.     It  is  part  and  parcel  of  the  theory  which  he  has 
80  persistently  endeavored  to  interweave  into  this  trial,  which  is, 
that  his  clients  are  arraigned  personally  before  the  bar  of  this 
Court.    He  insists  upon  arguing  to  your  Honor  that  it  is  the 
Messrs.  Forbes  who  are  on  trial,  and  not  the  steamship  Meteor. 
To  every  suggestion  which  inculpates  the  vessel,  he  replies  that  it 
stigmatizes  the  owners,  and  he  exploits  a  theory,  as  new  as  it  is 
vicious,  that  rules  of  evidence  in   judicial  tribunals  are  to  be 
varied,  moulded,  and  changed  according  to  the  assumed  respecta- 
bility of  the  persons  who  happen  to  be  defendants.     Assume,  for 
a  moment,  the  truth  of  all  that  my  learned  friend  claims  about  the 
mercantile  standing  of  the  Messrs.  Forbes,  Mr.  Low,  'and  Mr. 
Jerome,  and  the  other  owners  of  the  Meteor ;  assume,  too,  that 
the  claimants  and  owners  of  the  vessels,  inculpated  in  the  Supreme 
Court  for  violation  of  the  slave-trade  acts,  were  the  opposite  of  his 
clients  in  commercial  standing  and  social  respectability.     Of  what 
avail  is  all  that  in  face  of  the  fact  that  his  clients  do  not  offer  to 
your  Honor  one  word  of  evidence  in  vindication  of  this  vessel? 
The  old  proverb,  that  silence  is  golden,  may  be  well  enough  in 
certain  relations  of  life,  but  it  does  not  control  in  an  Admiralty 
Court  in  a  proceeding  in  reniy  where  the  evidence  on  the  part  of 
the  prosecution  is  sufficient  to  throw  strong  suspicion  upon  the 
thing  which  has  been  arrested. 

It  is  not  pretended  that  the  rules  of  evidence  in  admiralty  and 
maritime  causes  relieve  him  who  alleges  a  fact  from  the  necessity 
of  proving  it.  But  there  is  this  distinction  between  trials  in 
admiralty  and  at  common  law,  that  the  burden  of  proof,  as  it  is 
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called,  more  readfly  shifts  in  the  former  from  the  plaintiff  to  the 
defendant,  than  it  does  in  the  latter.  This  rule  is  perfectly  famil- 
iar to  this  Court ;  the  practice  under  it  is  well  defined ;  and  there 
is  no  need  of  entering  upon  either  an  exposition  of  the  rule  or  the 
practice.  The  underlying  theory  is  that  the  claimant,  or  the 
owner  of  a  vessel,  or  of  merchandise  seized,  has,  in  his  own  hand, 
the  means  to  satisfy  the  Court  that  the  property  is  innocent,  pro- 
vided it  he  really  so,  and  that  it  is  no  hardship  to  require  him  to 
make  the  explanation,  whenever  the  government,  by  its  proofs, 
throws  upon  the  inculpated  property  strong  suspicions,  or,  what  is 
sometimes  called  probable  cause,  to  believe  that  the  forfeiture  has 
been  incurred.  This  rule  of  presumption  is  as  old  as  this  Court. 
Your  Honor  has  had  occasion  to  announce  it  again  and  again. 

It  is  doing  more  than  necessity  requires  to  cite  any  adjudged 
cases  which  announce  this  elementary  doctrine  in  admiralty  trials. 
I  therefore  select  at  random  but  a  few  of  the  numerous  cases 
scattered  up  and  down  the  records  of  the  Federal  courts.  In  the 
case  of  the  Brig  Short  Staple  (1  Gallisorij  104),  which  was  a  libel 
of  information  against  a  brig  for  violation  of  the  8d  section  of  the 
act  of  January  9,  1808,  which  constituted  one  of  the  Embargo 
Laws  of  the  United  States,  the  defence  was,  that  the  brig  was 
compelled  to  proceed  to  a  foreign  port  in  consequence  of  a  hostQe 
capture  by  a  British  armed  cutter.  The  United  States  contended 
that  the*  circumstances  of  the  case  were  such  as  to  outweigh  all 
the  positive  testimony  in  the  cause,  and  to  prove  in  opposition, 
that  the  Short  Staple  was  carried  into  a  foreign  port,  not  by  force, 
but  with  her  consent.  The  case  turned  on  the  question.  Was 
the  capture  real,  or  was  it  made  in  consequence  of  some  secret 
arrangement  between  the  captor  and  captured?  Mr.  Justice 
Story,  in  giving  the  opinion  of  the  Court,  laid  down  the  rule  in 
respect  to  burden  of  proof  and  presumptions  of  law  in  cases  of 
this  character.     He  said :  — 

'<  The  Btory  here  told  is  indeed  a  rery  extraordinary  one,  and  yet  is  sup- 
ported by  poadve  direct  testimony.  It  is,  certainly,  the  duty  of  the  Court  not 
lightly  to  suspect  the  truth  of  statements  clothed  irith  the  solemn  sanctions  of 
an  oath,  and  supported  by  numerous  concurring  witnesses.  But  testimony, 
however  positive,  must  in  its  nature  be  liable  to  control  by  strong  presumptive 
circumstances,  and  must  be  weighed  with  care  when  it  comes  loaded  with  the 
temptations  of  private  interest  and  the  impressions  of  personal  penalties.  It 
is  a  melancholy  conaderation  for  the  Court  that,  in  the  discharge  of  public  duty, 
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it  finds  itself  often  obliged  to  resist  the  influence  of  human  declarations,  and  to 
relj  upon  the  concurrence  of  probable  circumstances. 

*(  In  the  present  case,  the  claimant  admits  that  the  brig  proceeded  to  a  foreign 
part  and  there  disposed  of  her  cargo.  It  therefore  becomes  incumbent  on  him  to 
make  out  a  justification  in  paint  of  fact,  as  well  as  law.  The  onus  probandi 
rests  on  him,  and  a  forfeiture  must  be  pronounced,  unless  he  brings  the  defence 
dear  of  any  reasonable  doubt.  Now  there  are  many  circumstances  in  this  case 
which  hare  a  tendency  to  excite  strong  suspicions  and  doubts." 

The  same  case  came  up,  on  appeal,  before  the  Supreme  Court 
of  the  United  States,  and  is  reported  in  the  9th  Cranch^  p.  55. 
The  Chief  Justice,  in  delivering  the  opinion  of  the  Court,  reversed 
the  decree  of  the  Court  below,  in  respect  to  the  duty  of  the  master 
and  crew  of  a  captured  vessel  to  rescue  her,  but  in  respect  to  the 
presumptions  of  law  to  be  applied  to  cases  of  this  character,  the 
Courtsaid:-: 

**  The  interest  which  coasting-Tcssels  had  in  fictitious  or  concerted  captures 
undoubtedly  subjects  all  captures  to  a  rigid  scrutiny,  and  exposes  them  to  much 
suspicion.  The  case  of  the  claimant  ought  to  be  completely  made  out  No 
exctdpatory  testimony,  the  existence  of  which  is  to  be  supposed  from  the  nature  of 
the  transaction,  ought  to  be  omitted.  The  absence  of  such  testimony,  if  not  fully 
accounted  for,  would  make  an  impression  extremely  unfavorable  to  the  claim." 

In  the  CBse  of  the  Brig  Struggle  (9  Cranch^  71),  which  was  an 
information  in  the  District  Court  of  Massachusetts  for  violation 
of  the  non-intercourse  act  of  Congress  of  June  28,  1809,  Mr. 
Justice  Livingston,  in  announcing  the  opinion  of  the  Supreme 
Court,  said:  — 

'*  Although  mere  suspicion,  not  resting  upon  strong  circumstances  unex- 
plained, should  not  be  permitted  to  outweigh  podtive  testimony  in  giving  efiect 
to  a  penal  statute ;  yet  it  cannot  be  regarded  as  an  oppressive  rule  to  require 
of  a  party  who  has  violated  it,  to  make  out  the  vis  major  under  which  he 
shelters  himself,  so  as  to  leave  no  reasonable  doubt  of  his  innocence ;  and  if,  in 
the  course  of  such  vindication,  he  shall  pass  in  silence,  or  leave  unexplained,  ctr- 
cumstances  which  militate  strongly  against  the  integrity  of  the  transaction,  he  can* 
not  complain  if  the  court  shall  lay  hold  of  those  circumstances  as  reasons  for 
adjudging  him  m  delicto." 

In  the  case  of  the  Robert  Edwards  (6  Wheaton^  187),  which 
was  a  libel  for  alleged  forfeiture  under  the  46th  section  of  the 
Revenue  Law  of  1799,  the  Supreme  Court  reaffirmed  the  doctrines 
in  respect  to  burden  of  proof  and  presumptions  of  guilt,  which 
had  been  laid  dovm  six  years  previously.    The  Court  said :  — 

VOL.  II.  16 
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^  It  will  be  sufficient  to  advert  to  a  few  of  the  prominent  facts,  to  ascertain 
the  real  character  of  this  transaction.  The  Court  has  been  reminded  that  it 
ought  not,  without  the  most  satisfactory  and  positive  proof,  in  a  case  so  highly 
penal,  to  decide  that  a  violation  of  law  has  been  committed.  Although  such 
proof  may  generally  be  desirable,  we  are  not  to  shut  our  eyes  on  circumstances 
which  sometimes  carry  with  them  a  conviction  which  the  most  positive  testimony 
will  sometimes  fail  to  produce.  And  if  such  eirctanstances  cannot  well  consist 
with  the  innocence  of  the  party ^  and  arise  out  of  her  own  conduct,  and  remain  t/n* 
explained,  she  cannot  complain  if  she  he  the  victim  of  them/' 

In  the  case  of  Ten  Hogsheads  of  Rum  (1  GaJlUon^  187), 
ivhich  was  an  information  founded  upon  the  5th  section  of  the 
Act  of  March  1,  1809,  for  an  alleged  importation  into  the  United 
States  of  ten  hogsheads  of  rum  of  the  growth  and  manufacture  of 
some  colony  or  dependency  of  Great  Britain,  Mr.  Justice  Story 
says :  — 

*'  It  has  been  supposed  that  the  onus  probandi  is  not  thrown  upon  the  claim- 
ant in  proceedings  in  rem,  unless  in  cases  within  the  purview  of  the  71st  sec- 
tion of  the  collection  act  of  2d  March,  1799,  ch.  128.  But  I  incline  to  the 
opinion  that  the  provision  alluded  to  is  but  an  extension  of  the  rules  of  the 
common  law.  Be  this  as  it  may,  wherever  the  United  States  make  out  a  case 
prima  facie,  or  by  probable  evidence,  the  presumption  arising  from  it  will  pre- 
vail, unless  tJie  claimant  completely  relieve  the  case  from  difficulty.  In  the  present 
case,  I  think  the  United  States  have  prima  facie  maintained  the  allegations  of 
the  information.  The  burden  of  proof  of  the  contrary,  therefore,  rests  on  the 
claimant.  He,  and  he  only,  knows  the  origin  of  the  goods.  He  can  trace  his 
tide  backwards,  and  give  th6  history  of  the  manufacture,  or  at  least  of  his  own 
purchase.  If  he  does  not  attempt  it,  but  relies  on  the  mere  absence  of  conclusive, 
irrefragable  proof  admitting  of  no  possible  doubt,  he  claims  a  shelter  for  defence 
which  the  laws  of  the  country  have  not  heretofore  been  supposed  to  acknowledge. 
I  observe  that  the  owner,  in  this  case,  professes  to  be  a  Spanish  subject  at  the 
Havana.  He  is,  of  course,  in  a  situation  peculiarly  fitted  to  enable  him  to 
show  that  the  rum  was  of  domestic,  and  not  of  foreign  origin.  The  neglect  so  to 
do  affords  a  presumption  that  the  case  does  not  admit  of  a  satisfactory  explana- 
tion:* 

Another  case  upon  this  subject  is  that  of  the  Kate  (2  WaUaee^ 
850),  in  which  the  Supreme  Court  distinctly  affirms  the  proposi- 
tion of  Mr.  Justice  Betts,  in  the  Court  below,  that,  "  when  the 
evidence  on  the  part  of  the  government  creates  %tT(mg  suspiciona 
or  well-grounded  suspicions  that  the  vessel  seized,  as  being  employed 
in  the  slave-trade,  was  fitted  out  or  fitting  out  for  that  purpose, 
the  decisions  in  this  Court  have  been  uniform  and  distinct,  that 
such  evidence  must  produce  her  conviction  and  condemnation. 
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unless  rebutted  hy  clear  and  satisfactory  proofs  on  the  part  of  the 
claimants^  showing  her  voyage  to  he  a  lawful  one.^^ 

In  the  Sarah  (2  Wallace^  366)  the  principles  of  the  preceding 
case  (the  Kate)  are  re-declared,  and  a  vessel  —  bound  to  Africa, 
under  circumstances,  individually  not  very  strong^  but  collectively 
of  weighty  raising  a  presumption  which  there  was  no  effort  to  over-- 
come  by  explanation  —  was  condemned. 

In  the  Weathergage  (2  Wallace,  375),  and  in  the  Reindeer  (2 
Wallace^  383),  there  is  reannouncement  by  the  Supreme  Court 
of  the  rules  of  evidence  which  govern  in  subjects  of  this  char- 
acter.    In  the  latter  case,  the  Court  says :  — 

"  Suits  of  this  description  necessarily  give  rise  to  a  wide  range  of  investiga- 
tion, for  the  reason  that  the  purpose  of  the  voyage  is  directly  involved  in  the 
issue.  Experience  shows  that  positive  proof  in  such  cases  is  not  generally  to 
be  expected,  and  for  that  reason,  among  others,  the  law  allows  a  resort  to  cir- 
cumstances, as  the  means  of  ascertaining  the  truth.  Circumstances  altogether 
inconclusive,  if  separately  considered,  may,  by  their  number  and  joint  opera- 
tion, especially  when  corroborated  by  moral  coincidences,  be  sufficient  to  con- 
stitute conclusive  proof.  Applying  that  rule  to  the  present  case,  we  have  no 
hesitation  in  coming  to  the  conclusion  that  the  finding  in  the  Court  below  was 
correct" 

My  opponent,  when  addressing  the  Court  upon  this  branch  of 
the  case,  dwelt  with  much  fervor  upon  what  he  deemed  to  be  the 
outrage  of  requiring  his  clients  to  condescend  to  come  into  Court, 
and  make  explanation  of  suspicious  circumstances.  He  permitted 
us  to  be  informed  of  the  theory  of  morals,  the  ideas  of  personal 
honor  and  chivalrous  conduct,  which,  in  his  own  office,  control  in 
such  matters.  He  called  attention  to  what  he  characterized  as  an 
old  French  proverb,  which,  when  translated  into  English,  runs, 
^'He  who  excuses  himself  accuses  himself";  and  intimated  that 
this  proverb  was  for  him  the  measure  which  determined  when  it 
was  proper  for  his  client  to  be  called  upon  to  make  explanation  of 
damaging  circumstances.  Now,  such  a  rule  may  be  well  enough 
in  relations  between  my  friend  and  his  clients,  but  I  respectfully 
submit  that  this  Court  does  not  administer  justice  upon  any  such 
notion.  The  rule  which  prevails  here  is,  that  when  the  govern- 
ment makes  out  a  case  of  strong  suspicion  against  a  ship,  or  any 
other  piece  of  property,  he  who  claims  it,  as  owner,  must  come 
into  Court  and  make  all  needed  explanation,  and  purge  away  the 
suspicion,  or  else  his  property  will  be  condemned.     The  learned 
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counsel  is  as  well  aware  of  this  role  as  anybody  else.  One  who 
has  been  employed  exclusively,  either  in  criminal  trials,  or  common- 
law  cases,  might  well  enough  be  misled  as  to  the  presumptions  of 
law  in  an  Admiralty  Court,  but  not  so  the  counsel  for  the  claim- 
ants. He  has  reason  to  know  that  he  who  defends  a  forfeiture 
case  in  this  tribunal  must  prepare  for  trial  upon  the  theory  that 
the  burden  of  proof  will  shift  oftentimes  upon  very  slight  testimony, 
and  that  this  will  devolve  upon  him  the  affirmative  of  the  question. 
A  lawyer  who  conducts  business  here  upon  any  other  theory  will 
find  the  property  of  his  clients  slipping  from  under  them  and 
him  with  fearful  rapidity.  But  with  this  knowledge,  and  with  a 
clear  perception  of  the  risk  to  be  run,  my  learned  friend  declines 
to  produce  any  testimony.  What  necessity  drives  him  to  adopt 
such  a  dangerous  line  of  tactics  ?  He  could  not  hope  either  to 
dupe  this  Court  or  to  induce  it  to  change  the  settled  rules  of 
admiralty  proceedings.  Why,  then,  did  he  not  vouchsafe  explana- 
tion? Why  did  he  not  produce  evidence  which  would  even 
place  this  case  within  the  theories  of  law  for  which  he  has  so 
strenuously  contended  ?  Why  did  he  not  clear  up  the  numberless 
mysteries,  as  he  calls  them,  which  hang  around  the  Meteor  ?  Mr. 
Forbes  was  in  court ;  the  captain  of  the  Meteor  was  in  court.; 
every  officer  and  man  on  board  were  within  his  reach,  and  yet  the 
defence  is  dumb.  The  only  explanation  of  this  silence  is,  that 
speech,  on  their  part,  would  be  confession. 

The  government  insists  that  the  presumptions  of  law  are  against 
the  claimants  of  the  Meteor,  for  another  reason,  growing  out  of 
their  conduct  during  the  trial.  Mr.  Robert  B.  Forbes  having 
testified,  in  effect,  that  books  were  kept  in  Boston  by  Messrs.  Forbes 
&  Co.,  fully  disclosing  the  affairs  of  the  Meteor,  and  all  that  had 
been  done  respecting  her,  a  notice  was  duly  served  on  their  coun- 
sel '^to  produce  all  books  of  account  of  R.  B.  Forbes,  or  J.  M. 
Forbes,  or  J.  M.  Forbes  &  Co.,  having  entries  in  relation  to  the 
ownership  and  expenses  chargeable  against  the  steamship  Meteor, 
and  also  all  letters  written  or  received  by  R.  B.  Forbes,  or  J.  M. 
Forbes,  or  J.  M.  Forbes  &  Co.,  or  any  other  persons  having 
interest  in  said  steamship  in  relation  to  her  building,  equipment, 
chartering,  sale,  or  disposcU^^^  which  notice  was  marked  Exhibit 
M. 

To  this  notice,  answer  w^as  made  that  they  "had  no  books  to 
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produce  "  ;  and  we  are  not  without  positive  decision  of  the  Supreme 
Court  of  the  United  States  as  to  what  the  effect  of  such  refusal  is. 
In  the  case  of  Clifton  v.  The  United  States  (4  Howard,  242), 
which  was  a  libel  of  information  founded  upon  a  seizure  of  seventy- 
one  cases  cloths,  imported  into  this  country,  and  alleged  to  have 
been  forfeited  by  fraudulent  undervaluation  in  the  invoice,  the 
counsel  for  the  government,  in  the  progress  of  the  trial,  and  in 
pursuance  of  a  notice  given  some  months  previously,  called  upon 
the  claimants  for  the  production  of  their  ledger  containing  entries 
of  each  of  the  several  invoices  of  the  goods  thus  imported ;  also, 
for  the  production  of  their  cash  book,  and  for  the  entries  therein 
relating  to  the  said  importation,  to  each  of  which  calls  the  counsel 
were  answered  that  tlie  claimants  had  no  such  books  in.  court. 
Thereupon  the  Court  below  instructed  the  jury  that  "  to  withhold 
testimony  which  was  in  the  power  of  a  party  to  produce,  in  order 
to  rebut  a  charge  against  him,  where  it  was  not  supplied  by  equiv- 
alent testimony,  might  be  as  fatal  as  positive  testimony  in  support 
or  confirmation  of  the  charge  ;  that  if  the  claimants  had  withheld 
proof  ^hich  his  accounts  and  transactions  with  these  parties  afford- 
ed, it  might  be  presumed  that,  if  produced^  (hey  would  have  oper- 
ated unfavorably  to  his  case.**  This  instruction,  given  to  the  jury, 
was  excepted  to  by  the  claimants,  and  the  point  carried  to  the 
court  of  last  resort,  where  Mr.  Justice  Nelson,  in  giving  the  opin- 
ion of  the  Court,  said :  — 

**  The  instructions  had  a  direct  reference  to,  and  are  to  be  construed  as  in- 
tended to  bear  upon,  the  matters  of  defence,  probable  cause  havinor  been 
shown ;  and  upon  the  nature  and  species  of  the  eTidence  relied  on  by  the 
claimant  in  support  of  it ;  and  in  this  aspect  of  the  case,  at  least,  without  now 
referring  to  any  other,  we  think  the/  were  not  only  quite  pertinent  to  the 
question  in  hand,  but  founded  upon  the  well-established  rules  and  principles  of 
evidence.  The  prosecution  involved  in  its  result,  not  only  the  forfeiture  of  a 
considerable  amount  of  property,  but  also  the  character  of  the  claimant,  both 
as  a  merchant  and  an  individual.  He  was  charged  with  a  deliberate  and 
systematic  violation  of  the  revenue  laws  of  the  country,  by  means  of  frauds  and 
perjuries. 

"  Under  these  circumstances,  the  claimant  was  called  upon  by  the  strongest 
considerations,  personal  and  legal,  if  innocent,  to  bring  to  the  support  of  his 
defence  the  very  best  evidence  that  was  in  his  possession  or  under  his  control. 
This  evidence  was  certainly  within  his  reach,  and  probably  in  his  counting- 
room,  namely,  the  proof  of  the  actual  cost  of  the  goods  at  the  place  of  exporta- 
tion. He  not  only  neglected  to  furnbh  it,  and  contented  himself  with  the 
weaker  evidence,  but  even  refused  to  furnish  it  on  the  call  of  the  government ; 

15* 
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leaying,  therefore,  the  obTious  preramption  to  be  torned  against  him,  that  the 
highest  and  best  evidence  going  to  the  reality  and  tnith  of  the  transaction 
would  not  be  favorable  to  the  defence." 

Upon  this  peremptory  decision  of  the  Supreme  Coart,  we  are 
authorized  to  ask  jonr  Honor  to  presume  that  the  production  of 
the  books  thus  called  for  bj  us,  and  shown  to  be  in  the  possession 
of  the  claimants,  would  have  furnished  evidence  un&vorable  to  the 
defence. 

The  claimants'  counsel  saw  fit  to  preface  his  comments  upon  the 
evidence  produced  on  the  part  of  the  government,  bj  strictures, 
somewhat  severe,  upon  the  manner  in  which  the  late  lamented 
District- Attorney  had  seen  fit  to  marshal  his  testimony.  He  mado 
profert  of  distress  at  the  absence  of  this,  or  the  failure  on  our  part 
to  call  the  other  man.  A  person  named  Byron,  seems  greatly  to 
have  worried  the  claimants  by  his  absence.  It  never  seems  to 
have  occurred  to  them  that  his  testimony  might  have  been  merely 
cumulative,  or  that  they  could  have  called  him  into  Court  And, 
strangely  enough,  it  is  made  topic  of  complaint  by  Mr.  Evarts,  that 
we  do  not  interrogate  his  clients,  the  Messrs.  Forbes,  and  did  not 
introduce  to  your  Honor,  Mr.  Gary,  and  the  captain  of  the  Meteor. 
The  Court  has  not  forgotten  the  experience  which  we  had  with  the 
Messrs.  Forbes  in  the  early  part  of  the  trial  of  the  case,  nor  the  re- 
luctance with  which  they  and  Mr.  Low  were  brought  to  give  direct 
and  truthful  answers  to  the  very  proper  questions  which  I  propound- 
ed. Your  Honor  cannot  have  forgotten  how  Mr.  John  M.  Forbes, 
in  despair  of  being  able  to  elude  or  escape  me,  at  last,  in  a  tone 
pitiable  indeed,  replied  in  substance,  "  If  my  caunsely  Mr,  JEvarU^ 
will  permit^  I  will  tell  the  truth  about  the  ownership  of  the  Meteor.** 
It  did  not  require  great  prescience,  on  the  part  of  the  late  District- 
Attorney,  to  determine  then  that,  in  future,  it  would  be  better  for 
Mr.  Evarts,  rather  than  for  ourselves,  to  examine  Mr.  Forbes,  if 
truth  was  to  be  readily  elicited,  or  facts  which  could  be  of  any 
ser\ace  to  this  Court  in  coming  to  a  proper  conclusion  in  respect  to 
this  case.  True  enough,  the  Messrs.  Forbes  and  Mr.  Cary  were 
here  upon  summons  issued  on  the  part  of  the  United  States  ;  htit 
they  were  called  to  give  evidence  upon  the  preliminary  question 
of  ownership,  and  not  upon  the  merits  of  the  cause.  More  than 
this,  your  Honor  remembers  that,  when  Mr.  John  M.  Forbes  was 
called  to  the  stand  by  us,  and  some  discussion  ensued  in  respect  to 
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his  testimonj,  my  friend  on  the  other  side  distinctly  warned  the 
Court,  and  the  counsel  for  the  prosecution,  that  he  should,  at  a 
proper  time,  object  to  the  government  calling  the  claimants  to  the 
stand  upon  the  merits.  Now,  with  such  a  proclamation  in  advance, 
and  with  our  experience  in  regard  to  the  reticence  of  the  Messrs. 
Forbes,  there  was  no  wish,  or  purpose,  on  our  part,  to  again  produce 
them,  and  so  be  made,  directly  or  indirectly,  responsible  for  any 
statement  they  might  see  fit  to  make,  or  refuse  to  make. 

But  the  captious  and  unreal  character  of  this  objection  will  be 
better  appreciated  when  the  Court  recalls  the  fact,  that  the  Gov- 
ernment did  place  upon  the  stand  Mr.  Jerome,  one  of  the  owners 
of  the  ship,  and  offered  him  to  the  cross-examination  of  the  other 
side.  Did  they  venture  to  put  to  him  one  single  pertinent  inter- 
rogatory in  respect  to  the  sale  of  the  ship,  or  to  her  fitting  out 
with  intent  to  cruise  in  behalf  of  Chile?  The  Government 
proved  by  Mr.  Jerome  that  be,  as  one  of  the  owners,  solicited  the 
Chilian  Minister  to  make  a  purchase  of  the  Meteor;  and  the 
claimants'  counsel  did  not  dare  —  yes,  that  is  the  word — to  ex- 
amine the  witness  as  to  the  circumstances  under  which  she 
obtained  her  clearance,  and  endeavored  to  depart  from  this  port. 
Your  Honor  will  remember  that  Mr.  Low,  another  one  of  the 
owners,  who,  called  by  us  on  the  preliminary  question  of  owner- 
ship, went  upon  the  stand  beset  with  a  desire,  as  a  certain  class  of 
witnesses  always  are,  to  talk  about  everything  but  the  topic  sug- 
gested by  the  questions,  stated  that  he  had  received  letters  from 
Mr.  Forbes  in  respect  to  the  disposition  of  the  Meteor,  and  had 
made  replies.  Why  did  not  the  claimants'  counsel  call  and  ex- 
amine Mr.  Low,  who  evidently  knew  under  what  conditions  this 
vessel  made  rej^dy  for  sea  in  January  last  ?  Why  was  not  Mr. 
Low  offered  to  our  cross-examination  ?  The  captaui  of  the  Meteor, 
too,  where  is  he  ?  What  were  his  instructions  from  Mr.  Forbes, 
if  he  had  any  ?  Why  were  they  not  put  in  proof  ?  It  is  in  evi- 
dence here  that  tlie  vessel  cleared  for  Panama.  That  is  proven 
by  the  manifest,  which  recites  the  fact.  What  was  the  captain  to 
do  with  the  vessel  when  he  arrived  at  that  port,  if  it  ever  was  ex* 
pected  that, she  would  reach  there?  To  whom  was  the  vessel 
consigned  ?  How  does  it  happen  that  she  was  to  go  around  the 
Cape  without  cargo?  On  the  preliminary  issue,  Mr.  Dickinson 
did,  as  I  have  said  before,  direct  that  certain  persons,  in  the  inter- 
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est  of  the  ship,  be  put  upon  the  •stand  on  the  question  of  owner- 
ship, but  when,  on  the  witnesses  manifesting  reluctance  and 
unwillingness,  I  was  obliged  to  press  them  with  questions  some- 
what leading  in  their  nature,  the  counsel  upon  the  other  side  'made 
captious  objections,  and  insisted  that  I  should  not  cross-examine 
mj  own  witness.  All  this  talk  about  our  failure  to  put  Mr. 
Forbes,  or  Mr.  Gary,  or  Mr.  Low,  upon  the  stand,  is,  I  submit, 
mere  pretence  and  subterfuge.  It  is  not  sincere,  and  is  not  uttered 
in  the  presence  of  your  Honor  with  a  view  to  the  ascertainment  of 
legal  truth.     It  is  done  for  prejudice ;  nothing  but  prejudice. 

But  above  and  beyond  all  this,  why  did  men  of  the  age, 
character,  and  intelligence  of  the  claimants  not  insist  and  demand 
that  they  be  allowed  by  their  counsel  to  go  upon  the  witness- 
stand,  and  clear  away  the  suspicions  which  gather  around  the 
Meteor  ?  What  power  is  it  which  has  arrested,  and  arraigned 
their  ship  ?  Is  it  not  their  own  government  ?  Where  is  their 
loyalty  ?  Do  they  venture  to  suggest  that  the  late  District-At- 
torney was  inspired  by  any  other  motive  than  the  public  good  ? 
Is  it  to  be  intimated  that  the  Secretary  of  State  was  moved  by 
personal  ill-will  tow^ard  Messss.  Forbes,  to  publicly  approve  the 
conduct  of  Mr.  Dickinson  in  detaining  the  vessel  ?  Clearly  not. 
The  prosecution  had  no  other  aim  or  end  but  the  public  weal 
and  the  public  peace.  And  yet  the  claimants  stand  dumb,  and 
"open  not  their  mouths."  Would  innocent  men  fail  to  speak  out? 
Would  they  tolerate,  for  the  millionth  part  of  a  second,  a  legal 
adviser  who  ventured  to  restrain  them  from  acting  the  part  of 
brave,  true  men,  by  stepping  forward  for  the  protection  of  their 
own  character  ? 

My  opponent  devoted  a  great  portion  of  the  last  day  of  his 
argument  to  complaint,  and  arraignment  of  the  character  of  our 
evidence.  He  characterized  it  as  hearsay,  secondary,  trivial,  and 
immaterial.  Now,  every  lawyer  knows  that,  whether  evidence  be 
secondary  or  primary,  trivial  or  important,  immaterial  or  material, 
depends  on  the  nature  of  the  issue,  and  the  allegations  to  be 
proved.     The  inquiry  here  is :  — 

First.  Were  any  persons  knowingly  concerned  in  furnishing  or 
fitting  out  the  Meteor  ? 

Second.    With  what  intent  were  they  so  concerned  ? 

Nobody  denies  —  the   counsel  himself  does  not  deny  —  that 
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Wright,  McNichols,  J.  F.  Nichols,  and  Conkling,  were  concerned  in 
fiimishing  or  fitting  out  the  Meteor.  That  is  clear.  This  starting- 
point  is  conceded.  It  is  also  equally  clear  that  these  persons  were 
either  conspirators  with,  or  agents  of,  Mackenna  and  Rogers. 
These  two  propositions  are  undeniable.  They  lay  on  the  face 
of  the  whole  transaction.  If,  then,  these  persons  were  conspira- 
tors, the  court  being  satisfied  of  the  connection  and  association 
of  these  individuals  (Wright,  McNichols,  J.  F.  Nichols,  Conkling, 
Rogers,  Mackenna)  in  the  enterprise,  every  act  and  declaration  of 
each  member  of  the  conspiracy,  in  pursuance  of  the  original  plan, 
and  with  reference  to  the  common  object,  is,  in  contemplation 
of  law,  the  act  and  declaration  of  all,  and  is  therefore  original 
evidence  against  each  of  them.  This  doctrine  is  made  indubitable 
by  the  case  of  American  Fur  Company  v.  The  United  States  (2 
Peters^  358  —  865).  If  these  persons  are  agents  of  Mackenna  and 
Rogers,  a  kindred  rule  governs,  as  is  apparent  by  the  case  of  The 
United  States  v.  (hading  (12  Wheatm,  468). 

In  the  case  of  the  American  Fur  Company  v.  The  United  States 
(  2  Peters^  358),  which  was  an  information  of  sundry  goods  seized 
as  forfeited  under  the  provisions  of  two  acts  of  Congress  for  regu- 
lating trade  and  intercourse  with  the  Indian  tribes,  Mr.  Justice 
Washington,  in  giving  the  opinion  of  the  Supreme  Court,  laid 
down  the  federal  doctrine  in  respect  to  declarations  in  very  broad 
terms,  as  follows  (p.  864) :  -— 

"  The  objection  to  the  evidence  of  Davis  is  so  fully  answered  and  repelled 
by  this  Court  in. the  case  of  The  United  States  v.  Gooding  (12  W.  468),  that  it 
seems  necessary  only  to  refer* to  that  decision.  That  was  a  criminal  prosecu- 
tion against  the  owner  of  a  vessel,  under  the  Slave-Trade  Act  of  Congress,  and 
an  objection  was  taken  by  his  counsel  to  evidence  of  the  acts  and  declarations 
of  the  master  of  the  vessel,  who  was  proved  to  have  been  appointed  to  that 
office  by  the  defendant  with  an  authority  to  make  the  fitments  for  the  vessel. 

*'  Jlie  principle  asserted  in  the  decision  of  that  point,  and  applied  to  the  case, 
was,  that  whatever  the  agent  does  or  says^  in  reference  to  the  business  in  which  he 
is  at  the  time  employed,  and  within  the  scope  of  his  authority ,  is  done  or  said  by  the 
principal^  and  may  be  proved  as  well  in  a  criminal  as  in  a  civil  case,  in  like  man' 
ner  as  if  the  evidence  applied  personally  to  the  principaL 

**  The  opinion  of  the  Court  in  the  present  case  is  not  less  correct,  whether 
Davis  IS  considered  by  the  jury  as  having  acted  in  conjunction  with  Wallace, 
or  strictly  as  his  agent  For  we  hold  the  law  to  be,  that  where  two  or  more  per- 
sons are  associated  together  for  the  same  illegal  purpose,  any  act  or  declaration  of 
one  of  the  parties,  in  reference  to  the  common  object,  and  forming  a  part  of  the 
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res  gestcc,  may  he  given  in  evidence  against  the  others;  and  this  we  understand, 
upon  a  fair  interpretation  of  the  opinion  before  us,  to  be  the  principle  which 
was  communicated  to  the  jury." 

I  make  no  mention,  now,  of  the  admitted  rule  in  admiralty 
courts,  that  when  the  claimant,  by  his  silence,  compels  the  gov- 
ernment to  resort  to  circumstantial  evidence  to  prove  the  offence, 
then  objections  of  the  character  of  those  made  by  counsel,  and  just 
commented  on,  are  not  favored  by  tlie  Judge.  It  is  by  the  con- 
nection of  all  the  circumstances  together,  that  items  of  proof  are  to 
be  made  material,  and  admissible,  and  not  by  taking  up  singly 
each  piece  of  evidence,  and  looking  at  it  in  detail.  But,  apart 
from  all  this,  we  contend  that  our  evidence  is  legal  evidence,  com- 
petent and  sufficient  to  condemn  this  vessel.  It  comes  fully  up  to 
the  standard  and  measure  of  the  slaver  cases  in  the  second  volume 
of  Wallace's  Reports. 

The  government  witnesses  are  repeatedly  characterized  by  the 
claimant's  counsel  as  "  intermeddlers."  They  certainly  are,  or 
were,  associates,  friends,  and  agents  of  the  Chilian  government^ 
and  very  far  from  being  willing  witnesses  for  the  United  States. 
McNichols,  Gonkling,  and  Wright  were  employed  by  the  Chilian 
Consul  at  this  port.  He  inspired,  promoted,  and  directed  their 
acts,  which  have,  under  compulsion,  been  related  here.  We  did 
but  use  the  material  which  the  Chilian  government  used.  But 
was  Jerome  an  *'  iittermeddlery^  when  he  made  an  appointment 
with  Asta  Buruaga,  the  Cliilian  Minister,  to  go  on  board  the  Me- 
teor, to  see  if  the  latter  would  purchase  her?  Was  Cary  an 
"  intermeddlery''  when  he  offered,  for  mqney,  to  place  the  Meteor 
at  the  disposition  of  the  Consul  of  Chile,  and  pursued  Wright  to 
complete  the  negotiation  for  selling  her  to  that  government  ? 
Was  the  captain  of  the  Meteor  an  "  intermeddler^^^  when  he  paid 
his  visits  to  the  house  of  Mackenna,  who  is  the  Chilian  head-centre 
in  New  York  ? 

But  the  real  character  of  the  witnesses  for  the  government  can 
be  best  seen  by  a  careful  review  of  the  mass  of  testimony  taken 
during  the  trial. 

And  here  it  is  important  for  your  Honor  to  note  that  there  has 
been  no  attempt  to  shake  the  testimony  for  the  United  States,  by 
witnesses  called  by  the  claimants.  There  has  been,  on  the  other 
side,  no  attempt  to  impeach  the  character  of  our  witnesses ;  no 
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eflPort  to  prove  other  declarations  by  them,  inconsistent  with  those 
made  before  your  Honor ;  no  endeavor  to  shaw  hostility  on  their 
part  toward  the  owners  of  the  Meteor ;  in  a  word,  no  undertaking 
by  testimony  of  the  claimants  to  make  our  witnesses  appear 
untruthful.  The  government  witnesses  passed  through  the  ordeal 
of  the  bitter  cross-examination  untouched  and  unharmed.  They 
therefore  stand  before  this  Court  unimpeached,  as  they  are  unim- 
peachable. All  their  statements,  in  the  utter  absence  of  anything 
to  the  contrary,  must,  in  a  legal  sense,  be  taken  to  be  true. 
What  has  been  proved  ? 

1.    That   the  Meteor  was  built  by  Robert   B.  Forbes,   "  and 
a  few  friends,  to  cruise  after  British  pirates,  and  she  would  have 
been  taken  over  by  the  United  States,  had  not  Fort  Fisher  fallen 
just  as  it  did."     She  was,  therefore,  constructed  for  war  purposes. 
She  was  designed  "  to  cruise,  or  commit  hostilities."     The  letter 
of  Forbes  to  Schmidt  makes  any  further  comment  on  this  point 
unnecessary.     The  description  of  her,  given  by  her  builder,  is 
redolent  of  war  and  battle,  and  negatives  the  idea  that  any  peace- 
ful purposes  entered  into  her  organization.     Forbes  says :  Slie  was 
designed  to  carry  one  heavy  pivot  amidships  on  gun-deokj  or  two  10- 
inch  or  other  guns  at  the  same  point,  namely,  just  before  the  main- 
mast ;  forward  of  this  are  two  ports  (two  on  each  side'),  where  8  or 
9  inch  Dahlgrens  would  have  been  mounted,  had  she  been  taken  by 
the   United  States  Navy-  Department,  and  abreast  of  the  engine 
hatch,  aft,  there  are  two  ports  on  each  side,  where  she  coiUd  have 
mounted  short  32'«,  or  24i'pound  howitzers,  and  on  upper  deck  there 
are  beds  for  two  SO-pound  Parrotts,  making  one  pivot,  ll-inch  or 
twolO^nch;  four  broadside,  8  or  9  inch;  four  32  or  2i  pound  how- 
itzers  on  gun-deck;  two  light  chase  guns  on  upper  deck.     She  has 
two  6J  Jy  36  inch  cylinders;  four  tvJbular  boilers;  propeller  of 
brass,  13J  feet  chain,  and  23  feet  pitch.    The  motive-power,  boil- 
ers, ^c.  were  imported  from  Scotland  at  a  very  large  cost,  and  are 
first  quality, 

2.  Robert  B.  and  John  M.  Forbes  appear  in  the  register  as  sole 
owners,  but  other  parties,  including  Jerome  and  Low,  are  also 
interested.  Their  interest  is  of  the  same  character  as  the  Messrs. 
Forbes,  and  on  a  sale  of  the  vessel  the  proceeds  would  be  distrib- 
uted among  those  interested,  pro  rata,    (See  Vol.  I.  pp.  56, 64, 70.) 

3.  That  the  vessel  belonged  to  no  regular  line  of  trade,  was  in 
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no  business,  and  was  for  sale,  Forbes  says,  in  his  letter  to  Schmidt, 
under  date  of  Sept.  12,  1865 :  "  The  Meteor  is  for  sale,  but  I 
have  not  offered  her,  because  she  needs  cleaning  up  and  painting 
after  her  late  experiences  carrying  troops  and  cargoes.  She  can 
be  bought  for  much  less  than  cost,  and  much  less  than  she  can  be 
built  for  to-day.  I  cannot  name  a  price  till  I  consult  the  other 
owners.     lam  open  to  an  offer J^ 

Her  other  owners  urged  an  immediate  sale.  Mr.  A.  A.  Low, 
one  of  the  owners,  when  interrogated  on  this  point,  answered  as 
follows :  — 

Q.  You  state  that  you  hare  had  conferences  with  Measrs.  Forbes  about  the 
disposition  of  the  ship ;  how  many  haye  you  had  ?  A.  Mr.  Forbes  addressed 
letters  to  us  occasionally,  but  I  think  principally  with  reference  to  sending  the 
vessel  abroad,  to  which  we  dissented ;  we  thought  the  ship  should  be  sold  at 
home,  the  purpose  having  failed  for  which  she  toas  buUt^  —  the  government  not 
requiring  her ;  we  insisted  that  she  should  be  sold  at  home. 

Q.  You  consider  that  you  had  a  right  to  insist  upon  the  disposition  of  the 
ship  ?  A.  When  we  were  consulted  as  to  the  disposition  of  the  vessel,  we  exr 
pressed  ourselves  in  that  way. 

Q.  How  many  times  have  you  been  consulted  ?  A.  Within  a  year,  two  or 
three  times,  by  letter. 

Q.  How  recently  ?    A.  Not  within  several  months,  that  I  am  aware  o£ 

Q.  How  many  months  ?    A.  Not  since  Ist  of  January,  I  think. 

Q.  You  were  consulted  about  the  1st  of  January  ?  A.  No;  I  think  eariier ; 
in  the  autumn,  or  possibly  as  late  as  the  1st  of  January ;  I  think  not  as  late  as 
the  1st  of  January. 

Mr.  William  H.  Aspinwall,  another  owner,  confirms  the  pre- 
vious testimony  that  the  vessel  was  only  suitable  for  war  purposes, 
and  that  those  interested  desired  to  get  rid  of  her  as  speedily  as 
possible.     The  following  is  his  evidence  upon  this  point :  — 

Q.  Have  you  had  any  conversation  about  employment  or  sale  ?  A.  I  have 
advised  her  sale. 

Q.  At  what  time  ?    A.  I  think  in  the  month  of  October. 

Q.  Since  that,  have  you  advised  her  sale  ?    A.  Yes,  tar, 

Q.  At  what  time  ?    A.  I  should  think  within  three  or  four  months. 

Q.  In  January  ?    I  cannot  remember  when. 

Q.  December?  A.  I  cannot  remember;  I  never  had  it  much  on  my 
mind. 

Q.  Why  did  you  advise  her  sale  ?  A.  Simply  because  the  object  for  which 
the  ship  had  been  built  was  passed,  and  I  did  not  wbh  to  have  it  on  my  mind 
at  all. 
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Q.  Tou  believed  it  was  for  the  interest  of  the  owners  or  for  those  interested 
)o  sell  ?  A.  I  did  not  pretend  to  judge  about  it ;  I  thought  that  the  gentlemen 
had  trouble  enough  about  it,  and  had  better  end  the  matter. 

Q.  And  preferred  to  get  your  money  back,  to  have  it  rest  there  ?  A.  Yes, 
sir. 

The  testimony  of  Mr.  Jerome,  another  one  of  the  owners,  is, 
like  the  others,  conclusive  upon  the  point  that  the  owners  desired 
to  get  rid  of  the  Meteor.  In  his  re-direct  examination  (Vol.  I. 
p.  224)  he  stated  distinctly  that  "  the  ship  was  for  sale." 

4.  A  state  of  war  has  existed  between  Spain  and  Chile  since 
September  25,  1865,  and  from  that  date  until  the  present  time 
the  United  States  have  been  at  peace  with  both  nations ;  that  from 
the  date  of  the  declaration  of  war  between  these  countries,  until 
February  12,  1866,  Stephen  Rogers  was  consul  for  Chile  in  New 
York.     (See  Certificate  of  Secretary  Seward,  Vol.  I.  p.  113.) 

Benjamin  Vicuna  Mackenna  was  special  agent  for  Chile  in  the 
United  States,  appointed  prior  to  October  1, 1865,  arrived  in  New 
York  November  19,  1865,  and  occupied  that  position  at  the  time 
of  the  seizure  of  the  Meteor.  (See  his  testimony,  Vol.  I.  p.  114  ; 
also  testimony  of  Ramsay,  and  Ex.  L.  ib.  pp.  218,  298.) 

5.  The  owners  of  the  Meteor  were  concerned  in  offering  and 
affording  the  Meteor  to  the  Chilian  government. 

Mr.  Jerome  solicited  the  Chilian  Minister  to  go  with  him  to 
Jersey  City  to  look  at  the  vessel,  *'  to  see  if  he  would  buy  her,'* 
or,  to  induce  him  to  recommend  her  to  his  government,  in  case 
"  the  occasion  might  turn  up  "  in  which  that  government  needed 
such  a  war  vessel.  In  his  direct  examination,  Mr.  Jerome,  when 
first  called  to  the  stand,  answered  in  these  words  :  — 

Q.  Have  yon  ever  been  on  board  the  Meteor  ?    A.  Yes,  sir. 

Q.  When  were  yon  on  board  of  her  last  ?  A.  I  never  was  on  board  but 
once. 

Q.  When  was  that  ?    A.  Some  four  or  fire  months  ago. 

Q.  In  whose  company  were  you  at  that  lime  ?  A.  Mr.  Asta  Buruaga's,  the 
Chilian  Minister ;  I  think  no  one  else. 

Q.  Was  Mr.  B.  B.  Forbes  along  at  that  time  ?    A.  I  think  not 

Q.  What  is  your  best  impression  ?  A.  My  best  impression  is  that  he  was 
not ;  I  am  quite  sure  he  was  not. 

Q.  Where  was  the  vessel  lying  at  that  time  ?    A.  At  Jersey  City. 

Q.  Bid  you  and  the  Chilian  Minister  go  together  to  visit  her  ?  A.  No,  I 
think  not ;  I  think  I  met  him  there. 

Q.  By  agreement  ?    A.  Yes. 

VOL.  n.  16 
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Q.  What  was  the  agreement  jou  made  with  him  by  which  jon  met  him 
there  ?    A.  I  asked  him  to  look  at  the  ship. 

Q.  For  what  purpose  ?    A.  To  see  if  he  would  buy  her. 

Q.  And  did  he  look  at  the  ship  ?    A.  He  did. 

Q.  Did  you  and  he  examine  the  ship  together  on  that  occanon  ?  A.  We 
went  through  her  partially,  not  much. 

Mr.  Jerome,  having  testified  that  he  never  was  on  board  the 
vessel  but  once,  and  that  ^^some  four  or  five  months  ago,"  was 
then  asked  what  month  it  was  that  he  and  Asta  Buruaga,  the 
Chilian  Minister,  visited  the  Meteor  together,  and  he  could  not  fix 
the  month.  He  thought  it  was  before  the  arrival  of  the  news  of 
the  declaration  of  war,  but  yet  could  not  tell  when  that  news 
of  the  declaration  was  first  heard  by  him.  As  near  as  he  could  fix 
the  time,  it  was  somewhere  in  the  year  1865,  which  made  it  ap- 
parent that  he  was  very  likely  to  be  mistaken  in  supposing  that  he 
invited  the  Chilian  Minister  to  go  on  board  the  Meteor  prior  to 
the  declaration  of  war.  On  his  re-direct  examination,  Mr.  Jerome 
varied  his  previous  statement  somewhat,  in  respect  to  the  Chilian 
Minister.  In  order  that  I  may  do  no  injustice  to  the  witness,  I 
read  in  full  this  subsequent  statement :  — 

Q.  I  understand  you,  on  your  direct  examination,  that  he  wanted  to  buy  the 
ship  ? 

[Mr.  Eyarts  objects  that  the  witness  did  not  use  that  language.] 

Q.  Did  I  understand  you  as  stating,  on  your  direct  examination,  that  the 
Chilian  Minister  desired  to  purchase  the  ship  ?    A.  No,  sir. 

Q.  What  did  you  say  in  regard  to  that  matter  ?  A.  I  said  I  asked  him  to 
go  and  look  at  her. 

[The  stenographer,  Mr.  A.  F.  Warburton,  was  called  upon  to  read  the  wit- 
ness his  tesUmony.] 

Q.  Bo  you  desire  to  change  your  testimony  in  that  respect,  or  is  it  correct  ? 
A.  Not  exactly ;  I  am  recorded  there  as  saying  that  I  asked  him  there  to  see  if 
he  would  buy  her. 

Q.  In  what  particular  is  your  testimony  incorrect?  A.  I  could  not  expect 
him  to  buy  her,  because  he  had  no  power  to  buy  her,  as  I  understood ;  the 
ship  was  for  sale,  and  I  wanted  him  to  look  at  her ;  perhaps  he  might  recommend 
her, 

Q.  You  say  you  did  not  expect  him  to  buy  her  ?    A.  No,  sir. 

Q.  Because  he  had  not  the  authority  to  buy  her  ?    A.  No. 

Q.  Who  did  you  suppose  had  the  authority  to  buy  her  ?  A.  I  did  not  sup* 
pose  any  one  had,  at  that  time ;  /  thought  the  occasion  might  titm  t^). 

Q.  How  did  you  know  he  had  not  authority  to  buy  her  ?  A.  /  did  not 
know, 

Q.  What  did  you  mean  when  you  said  you  did  not  suppose  he  had  authority 
to  buy  her  ?    A.  I  simply  did  not  suppose  he  had. 


THE  CASE  OF  THE  STEAMSHIP  l^fETEOB.  188 
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Q.  Who  did  70a  suppose  had  ?    A.  I  did  not  suppose  any  one  had. 
Q.  Why,  then,  did  you  ask  the  Chilian  Minister  to  look  at  the  ship  ?     A. 
WeU,  I  thought  the  occasion  might  turn  up  that  he  might  want  to  buy  her. 

It  is  clear,  upon  examination  of  tlie  wJu>le  testimony  of  Mr. 
Jerome,  that,  as  a  part  owner  of  the  Meteor,  he  was  willing,  and 
made  eflTort,  to  place  this  war  vessel  under  the  control  of  the  Chil- 
ian government.  He  was  knowingly  concerned  in  furnishing  the 
Meteor  to  that  government. 

It  is  in  evidence  that  Mr.  William  H.  Gary  has  also  been  con- 
cerned in  offering  or  affording  the  Meteor  to  Chile.  Mr.  Caiy, 
it  will  be  remembered,  was  the  agent  of  the  owners,  and  had  from 
them  authority  to  dispose  of  her.  Wright  testifies  as  follows, 
in  respect  to  his  interview  with  Cary :  — 

Q.  Do  you  recollect  anything  more  of  that  interview  with  Mr.  Cary  ?  A. 
No,  sir. 

Q.  Was  anything  stud  by  him  at  the  interview  with  you  to  the  effect,  or  in 
suhstance,  that  he  had  already  had  negotiations  for  the  sale  of  the  Meteor  to 
the  Chilian  government  ? 

Objected  to  by  claimant's  counsel. 

The  Court  —  Ask  what  conversation  he  had  ?  A.  As  I  have  said,  at  that 
time  he  said  he  had  already  been  in  treaty  with  them,  and  they  had  no  money. 

It  will  be  remembered  that  this  reply  of  Cary  to  Wright  was 
made  when  the  latter,  in  behalf  of  Rogers,  the  Chilian  Consul,  ap- 
plied to  the  former  to  know  the  terms  upon  which  he  could  pro- 
cure the  Meteor,  and  the  former  had  in  turn  called  on  Wright  at 
his  office.  Wright  then  told  Cary  that  it  was  the  Chilian  govern- 
ment for  whom  he  wished  to  purchase  the  vessel.  In  response  to 
that  information  came  the  reply  from  Cary,  that  he  had  already 
been  in  treaty  with  the  Chilian  government,  and  its  agents  had  no 
money.  This  was  about  the  middle  of  December,  1865,  and  fixes 
the  fact  that  prior  to  that  the  agent  of  the  owners  of  the  Meteor 
had,  as  well  as  Jerome,  been  concerned  in  placing  her  under  the 
control  of  the  Chilian  government.     (See  Vol.  I.  p.  132.) 

Wright  having  informed  Cary,  that,  in  his  opinion,  the  agents  of 
the  Chilian  government  in  New  York  could  make  an  arrangement 
for  money,  the  latter  called  again  on  Wright  at  his  office  about 
December  20,  1865,  "  to  ask  if  there  had  been  anything  done" 
ftirther,  in  respect  to  the  Meteor. 

McNichols  also  testifies  (Vol.  I.  pp.  157, 158,)  that  Rogers,  in 
November,  1865,  told  him  that  ^*  the  special  agent  or  the  Chilian 
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Minister  had  been  negotiaiing  abont  the  Meteor,  and  the  delay  was 
for  want  of  funds."  Rogers  also  said  that  "  the  Meteor  was 
offered  to  the  special  agent  or  Chilian  Minister  for  a  little  less 
than  two  hundred  thousand  dollars  in  gold." 

Thus  we  have  it  from  Jerome,  Gary,  and  the  Chilian  Consul, 
that  the  owners  of  the  Meteor  did,  after  war  was  declared,  en- 
deavor to  put  that  vessel  under  the  control  of  Chile. 

Having  established  these  five  important  points,  it  will  be  con- 
venient now  to  take  up  the  witnesses  one  by  one. 

Ronald  McNichols  testifies  that  he  knows  Rogers  and  Wright; 
that  he  does  not  know  Mackenna  (Vol.  I.  p.  155) ;  that  he  first 
saw  Rogers  in  the  latter  part  of  October,  or  early  in  November, 
1865 ;  that  he  called  on  Rogers  at  his  home,  in  company  with 
Conkling ;  that  Rogers  told  him,  at  this  interview,  that  he  wanted 
"  wooden  propellers  for  war  purposes  for  the  Chilian  govern- 
ment," and  heavy  ordnance  for  the  navy  (ib.  156) ;  that  Rogers 
wished  to  know  if  witness  had  facilities  for  the  procurement  of  such 
vessels,  and  on  being  told  that  was  in  witness's  line,  authorized  him 
to  procure  names  of  such  vessels,  and  furnish  him  with  estimates  of 
their  cost,  and  also  estimates  for  ordnance ;  tliat,  in  pursuance  of  this 
employment,  witness  ascertained  the  names  of  a  number  of  vessels, 
called  on  him  a  second  time,  and  gave  him  their  names  and  descrip- 
tions in  writing  (ib.  p.  157)  ;  that  witness  and  Rogers  then  had  con- 
versation in  reference  to  the  mode  of  procuring  clearance  from 
Custom  House;  that  Rogers  told  witness  he  would  submit  his 
estimates  to  the  Chilian  Minister,  or  agent,  and  see  witness  again ; 
that  about  three  weeks  later,  after  having  had  repeated  interviews, 
witness  furnished  Rogers  with  the  name  of  the  Meteor,  and  an 
estimate  of  her  cost  and  armament ;  that  this  was  done  at  Rogers's 
home  in  presence  of  Conkling ;  that  Rogers  remarked  he  did  not 
think  the  brokers  whom  witness  had  named  as  having  ofiered  the 
Meteor  had  control  of  that  vessel ;  that  he,  Rogers,  understood 
arrangements  were  made  about  the  Meteor,  and  that  she  was  out 
of  the  market ;  that  Rogers  said  the  Chilian  Minister,  or  special 
agent,  had  negotiated  for  the  Meteor,  and  the  only  delay  was  want 
of  funds ;  that  the  Meteor  had  been  negotiated  for  on  more  advan- 
tageous terms  than  those  offered  by  witness ;  that  she  had  been 
offered  to  the  special  agent  or  minister  for  $  200,000  gold^  but  that, 
if  a  capitalist  could  be  found  to  advance  the  money  for  her  pur- 
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chase,  it  would  be  advantageous,  and  he  asked  witness  to  ascertain 
with  certainty  whether  Wright  had  control  of  the  vessel ;  and  that 
if  a  capitalist  could  he  found  to  advance  the  money  to  Mr.  Forbes, 
and  clear  her  from  this  port,  the  Chilian  agent  would  pay  a  very 
handsome  price ;  that  witness  saw  Rogers  on  the  following  night, 
assured  him  Wright  had  entire  control  of  sale  of  the  Meteor,  and 
had  conversation  with  him  about  payment  for  the  vessel  by  drafts 
on  the  Chilian  government ;  that  Rogers  said  he  could  not  tell  ex- 
actly the  style  of  the  drafts  until  he  heard  from  the  Chilian  Min- 
ister at  Washington ;  that  when  Rogers  told  witness  he  did  not 
think  Wright  had  control  of  the  Meteor,  he  called  at  Wright's 
office  to  ascertain  ;  that  Wright  showed  witness  a  telegram  or  letter 
from  Forbes,  which  showed  Wright  had  authority  to  sell  the  vessel. 
At  this  interview,  witness  was  in  one  office  at  Wright's  place ;  and 
Wright  said  Mr.  Cary  was  in  another  of  Wright's  offices ;  that 
Wright  came  from  the  outer  office,  where  Cary  was,  and  wanted 
to  know  our  principals.  "  I  told  him  the  Chilian  government." 
Wright  went  into  the  other  room,  and,  as  witness  vinderstood,  told 
Cary  the  vessel  was  wanted  for  Chile.  In  order  that  Wright 
might  understand  the  character  of  the  bonds  proposed  to  be  given 
by  the  Chilian  government,  witness,  by  appointment  with  Rogers^ 
called  with  Wright  on  Rogers ;  they  had  conversation  about  the 
diffi^rence  in  exchanges,  and  about  difficulty  in  obtaining  clearance 
for  the  vessel ;  in  the  conversation  with  Wright,  Rogers  said  Mac- 
kenna  (the  confidential  agent)  did  not  want  to  advance  money  on 
any  vessel  until  she  was  outside  of  Sandy  Hook,  but  aft:erward 
Rogers  told  witness  Mackenna  would  run  one  third  the  risk  of 
getting  the  vessel  out,  so  that  the  capitalist  would  only  run  two- 
thirds  risk;  witness  and  Rogers  had  many  interviews  with  him 
about  clearing  the  vessel ;  that  Rogers  told  witness  Captain  Cates- 
by  Jones  had  been  employed  by  Mackenna  as  inspector  of  vessels, 
"  and  helping  him  carry  an  the  btisiness.^^  That  on  Saturday,  prior 
to  the  seizure  of  the  Meteor,  Rogers  called  on  witness  at  his  office, 
and  told  him  the  **  matter  of  the  Meteor  was  settled ;  he  under- 
stood the  Meteor  was  to  clear  next  week  for  Panama ;  that  the 
purchase  of  the  Meteor  was  all  settled.^^  Rogers  said  she  was  going 
to  clear  for  Panama.  It  was  an  understood  thing  what  purpose 
she  was  to  go  for.    At  this  interview,  Rogers  said  Mackenna  was 

making  use  of  the  information  Wright  and  witness  had  given,  and 

16* 
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had  employed  other  parties  to  accomplish  his  object ;  that  on  the 
following  Monday  morning,  Rogers  called  at  witness's  office,  and 
told  him  the  Meteor  would  clear  that  day.    (See  ib.  pp.  156-164). 

Julius  Conkling  testifies  (ib.  pp.  180,  181),  that  he  was  at  Rog- 
ers's house  on  the  Saturday  preceding  the  seizure  of  the  Meteor, 
and  narrates  the  conversation  between  Rogers  and  McNichols  thus : 
Rogers  remarked  to  McNichols  that  the  Meteor  would  probably 
sail  on  the  first  of  the  next  week,  perhaps  on  Monday,  and  '^  that 
all  arrangemenU  had  been  completed  for  her  Bale  to  the  Chilian  gov- 
ernmenty  Rogers  added  that  he  believed  these  arrangements  had 
been  completed  by  Mackenna.     (See  p.  181.) 

Charles  L.  Wright  testifies  (ib.  p.  124),  that  he  is  a  ship-broker  ; 
that  about  December  1,  1865,  Byron  called  on  him  with  Mc- 
Nichols and  Conkling,  and  wanted  to  purchase  three  or  four 
steamers;  tliat  witness  gave  him  a  list  of  vessels,  among  which 
was  the  Meteor ;  that  the  next  day  he  called  on  witness  again 
with  McNichols  and  Conkling ;  that  they  said  the  Meteor  would 
suit,  and  desired  witness. to  ascertain  the  price  at  which  she  could 
be  bought ;  that  witness  thereupon  communicated  with  Forbes  iu 
Boston,  through  witness's  brother,  and  learned  the  Meteor  could 
be  bought  for  $  350,000 ;  that  subsequently  witness  wrote  R.  B. 
Forbes  (see  Ex.  G,  Vol.  I,  p.  206),  and  the  next  day  received  reply 
from  J.  M.  Forbes  &  Co.  (Ex.  H),  that  anything  Messrs.  Cary 
&  Co.  engaged  would  be  duly  ratified  (ib.)  ;  that  at  or  about  the 
time  of  witness'  letter  to  Forbes,  Cary  called  on  witness  at  his 
office,  stated  he  had  understood  witness  was  communicating  with 
Forbes  about  the  purchase  of  the  Meteor ;  that  he,  Cary,  had  as 
much  to  do  with  her  as  Forbes ;  Wright  further  says  that,  at  this 
interview,  witness  told  Cary  he  would  communicate  with  him 
again,  as  soon  as  he  got  anything  definite ;  that  a  day  or  two  after- 
wards Cary  called  again  on  witness,  and  Conkling,  McNichols, 
and  Byron  were  in  one  room  and  Cary  in  another ;  that,  at  this 
time,  Cary  wanted  to  know  who  were  witness'  principals ;  that 
witness  told  Cary  be  thought  the  ship  was  wanted  for  Chile,  but 
to  make  certain,  went  into  the  room  where  Conkling,  McNichols, 
and  Byron  were,  inquired  of  them,  and  being  told  they  repre- 
sented the  Chilian  government,  so  reported  to  Cary;  that  Cary 
then  remarked,  "  If  these  are  your  parties,  you  can  do  nothing,  as 
they  have  no  money  " ;  that  witness  told  Cary  he  thought  they 
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had,  and  would  see  Gary  again ;  that  at  this  interview  Gary  said, 
"  he  had  already  been  in  treaty  with  the  Chilian  government,  and  it 
had  no  money"  (see  ib.  p.  132)  ;  that  Gary  after  that  called  again 
(ib.)  ;  that  prior  to  this  interview,  witness  called  on,  and  had  con- 
versation with,  Rogers,  and  he  informed  witness  that  Conkling, 
McNichols,  and  Byron  were  looking  about  for  vessels  for  him  (ib, 
p.  143}  ;  that  witness  infen*ed,  from  what  Rogers  said  to  him,  that 
these  men  were  acting  under  authority  from  Gonsul  Rogers,  and 
witness  continued  negotiations  with  them  tinder  that  impression ; 
that  this  was  about  the  middle  of  December,  1865  (ib.  p.  142}  ; 
that  at  this  interview,  Rogers  told  witness  the  special  agent  of  Chile 
wished  to  purchase  vessels ;  that  he  wanted  armed  vessels ;  that 
they  talked  about  the  Meteor,  and  witness  suggested  it  would  be 
difficult  to  get  an  armed  vessel  out  of  the  port ;  that  the  Meteor 
was  built  for  war  purposes,  and  it  would  be  difficult  to  get  her 
out ;  that  Rogers  told  witness  the  Meteor  would  suit  him,  and  he 
wanted  her  for  the  Ghilian  Government;  that  on  the  26th  of 
December,  1865,  witness,  still  acting  for  Ghilian  agents,  addressed 
Exhibit  K,  to  Messrs.  Gary  &  Go.  (see  ib.  p.  297} ;  that  subse- 
quently witness  had  conversation  with  Rogers  about  Mackenna ; 
that  on  Thursday  or  Friday,  prior  to  the  seizure  of  the  vessel,  wit- 
ness saw  Rogers,  and  said  he  understood  the  Chilian  government 
had  bought  the  Meteor ;  that  Rogers  replied  he,  personally,  "had 
nothing  to  do  with  the  purchase  of  the  Meteor,"  but  that  he 
believed  Mackenna  had  (see  ib.  p.  135}. 

J.  F.  Nichols  testifies  that  he  knows  Forbes,  Wright,  Rogers, 
Mackenna,  Byron,  Gonkling,  McNichols,  and  Gaptain  Kemble  of 
the  Meteor ;  that  he  first  called  on  Rogers  with  one  Bates,  to 
ascertain  if  a  Ghilian  letter-of-marque  was  genuine ;  that  Rogers 
said  it  was ;  that  Bates  left  the  same  with  Rogers,  with  instruction 
to  give  it  to  witness  if  he  raised  stock  for  a  privateer  ;  that  Rogers 
said  a  special  agent  of  Ghile  would  soon  be  here,  and  then  he 
would  know  what  the  government  intended  to  do ;  that,  at  one 
other  interview,  Rogers  told  him  parties  representing  Ghile  (thinks 
it  was  the  Minister}  had  been  on  board  the  Meteor  with  reference 
to  her  purchase,  liked  her  much,  and  Rogers  wanted  witness' 
opinion  of  her  (ib.  p.  190}  ;  that  Rogers  afterward  told  witness  of 
the  arrival  of  special  agent  Mackenna ;  that  after  interviews  with 
Rogers,  witness  examined  the  Meteor  at  Wright's  request,  made  an 
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estimate  of  armament  she  would  require,  and  gave  it  to  Conkling 
or  McNichols  ;  that  subsequently  witness  saw  Rogers  with  Wright, 
and,  at  his  request,  furnished  him  with  estimate  of  what  it  would 
cost  to  get  the  Meteor  out  to  some  foreign  port ;  that  witness  had 
many  interviews  with  Rogers ;  that  in  these  the  difficulty  of  the 
Chilian  government  in  paying  cash  for  vessels  was  discussed,  and 
drafts  frequently  spoken  of;  that  witness  called  on  Mackenna  with 
a  card  of  introduction  from  Rogers ;  told  him  he  would  like 
employment  in  the  Chilian  na^'y,  or  to  get  command  of  some  Chil- 
ian vessel,  fitting  out  in  New  York  ;  Mackenna  said  he  had  heard 
of  witness  from  Rogers ;  that  he  would  bear  witness  in  mind  if 
opportunity  offered.  Witness  told  Mackenna  he  understood  Cates- 
by  Jones  had  been  appointed  inspector  of  ve^els  for  the  Chilian 
government ;  that  Mackenna  replied  "  he  had  inspected  some  " 
(ib.  p.  193)  ;  that,  at  this  interview  witness  mentioned  the  names 
of  several  vessels  to  Mackenna,  and  Mackenna  objected  to  them 
on  the  ground  that,  they  were  too  old,  &c.  (ib.) ;  that,  on  the 
Friday  preceding  the  seizure  of  the  Meteor,  witness  was  on  board  ; 
saw  stores  being  put  on  ;  was  told  by  a  stevedore  employed  about 
the  vessel,  she  was  bound  for  Chile ;  that  there  was  no  cargo  on 
board,  only  stores  and  provisions,  and  rifles  and  ammunition  ;.that 
at  this  time  he  saw  R.  B.  Forbes  on  board  ;  had  conversation  with 
him  ;  heard  him  give  directions  to  place  rifles  in  the  racks ;  that  as 
witness  and  Forbes  were  leaving  the  ship,  Forbes  remarked  she 
was  very  buoyant,  considering  she  had  750  tons  of  coal  and  six 
months'  provisions ;  that  he  accompanied  Forbes  to  New  York,  and 
on  the  ferry-boat  remarked  to  him  that  he,  witness,  thought  the 
Meteor  was  bound  for  Chile ;  that  Forbes  said  she  will  clear  for 
Panama ;  that  witness  told  Forbes  in  a  loud  voice  he  expected  to 
have  had  command  of  "her,  and  take  her  to  Chile,  and  Forbes  told 
witness  he  ought  not  to  talk  so  loud  about  such  matters  in  so  pub- 
lic a  place  (ib.  pp.  196, 197)  ;  that  on  the  same  aflemoon,  witness, 
in  company  with  Wright,  saw  Rogers  ;  said  to  him  he  thought  tlie 
Meteor  "  was  ofl^for  Chile";  that  Rogers  remarked :  — 

^^  Mackenna  had  done  the  busineia  through  other  hrokersy  and 
thought  he  had  a  good  bargain  in  the  Meteor  because  they  had  got 
750  ton^  of  coal  in  the  contract "  (ib.  p.  197)  ;  that  Rogers  said  the 
ship  was  to  go  to  Panama,  and  there  be  turned  over  and  change 
command,  I  think  he  said  to  Williams  (ib.  p.  198) ;  that  witness 
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called  to  see  Mackenna  on  Monday  preceding  her  seizure,  and  told 
him  he  saw  the  Meteor  was  off  for  Chile  ;  that  he  had  expected  to 
command  her,  but  saw  no  Union  officer  had  any  chance  with  him ; 
that  Mackenna  said :  "  Wait,  wait,  there  may  be  an  opportunity 
for  you  yet"  (ib.  p.  199);  that  he  knows  Captain  Kemble  of  the 
Meteor ;  that,  before  the  seizure  of  the  ship,  he  had  conversation 
with  Eemble  about  her  destination  ;  that  Kemble  said,  ^^  if  Chil- 
ian agents  bought  her,  he  would  take  her  out,  and  deliver  her  to 
other  parties ;  to  some  fighting  captain  "  (ib.  p.  200). 

Daniel  I.  Hunter  testified,  that  he  was  employed  by  Mackenna 
as  translator ;  that  he  lived  in  the  house  with  him  ;  that  he  knows 
the  Chilian  Minister ;  Rogers  the  Consul,  Captain  Kemble  of  the 
Meteor,  and  a  Captain  Wilson  of  the  Chilian  Navy  ;  that  he  had 
seen  all  these  persons  at  Mackenna's  house  in  New  York ;  that  he 
had  heard  conversations  between  Mackenna  and  Captain  Wilson 
about  fitting  out  privateers  against  Spain  ;  could  not  say  when,  or 
how  many  times,  he  had  heard  the  subject  discussed  ;  that  he  had 
heard  the  svJbject  of  the  purchase  of  the  Meteor  discussed  hy  Mac- 
henna  and  Wilson  (ib.  p.  150)  ;  that  witness  had  been  on  board  the 
Meteor  accompanied  by  Chilians  several  times ;  that  he  there  met 
Kemble,  Captain  of  the  Meteor  (ib.  p.  152)  ;  that  he  saw  Captain 
Kemble  at  Mackenna's  house  twice  before  the  seizure  of  the  Me- 
teor ;  that  Kemble  saw  Mackenna ;  that  Kemble  remained  there 
an  hour  or  so  each  time  (ib.  p.  158) ;  cannot  recollect  any  of 
the  conversation  that  was  had  by  Mackenna  and  Kemble  on  those 
occasions  (ib.);  that  after  Mackenna's  arrival  in  New  York  he 
saw  Asta  Buruaga  at  his  house  several  times  ;  that  he  was  present 
at  interviews  between  Mackenna  and  Asta  Buruaga,  and  did  not 
hear  conversation  about  privateers  (ib.  p.  154)  ;  that  he  has  seen 
Rogers  at  Mackenna's  house  on  a  great  many  occasions,  and  has 
heard  the  subject  of  privateers  discussed  "in  a  general  way" 
(ib.)  ;  that  he  has  heard  conversations  between  them  about  the 
Meteor ;  that  he  became  acquainted  with  Mackenna  in  Cliile,  be- 
fore war  was  declared. 

George  M.  Ramsay  testified  that  he  made  the  contract  with 
Mackenna  for  Torpedo  boats.  Exhibit  L  (p.  298) ;  that  the  cer- 
tificate annexed  to  the  contract  of  Rogers  was  fiimished  to  witness 
by  Rogers. 

James  K.  Ford  testified  that  on  the  18th  day  of  January  he 
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received  in  his  warehouses  from  Gary  &  Co.  two  Parrott  guns, 
with  appurtenances,  and  ammunition  from  the  Meteor  (ib.  p.  129). 
This  was  more  than  one  month  after  Wright  had  informed  Rogers 
an  armed  vessel  could  not  clear  (see  Wright's  testimony),  and 
only  three  days  before  the  Meteor  applied  at  the  Custom  House 
for  her  clearance. 

William  Jarvis  testified  that  he  was  marshal*s  officer ;  that  he 
took  possession  of  the  Meteor  on  the  23d  January,  1866,  at  about 
one  o'clock,  p.  m.  ;  that  at  the  time  he  went  on  board  steam  was 
up,  and  Mr.  R.  B.  Forbes  was  on  board ;  that  Mb  Forbes  said  he 
had  expected  to  accompany  the  vessel  to  the  Narrows;  that 
Forbes  had  a  travelling  bag  with  him ;  that  at  this  time  the  Cap- 
tain was  not  on  board,  but  that  he  served  a  notice  of  seizure  on 
the  mate  (ib.  p.  106). 

Thomas  H.  Sease  testified  he  was  appointed  ship-keeper  by  the 
Marshal ;  went  on  board  the  day  of  seizure  ;  that,  on  the  2d  day 
of  February,  he  saw  on  board  the  Meteor  5^  boxes  of  shot  for  can- 
non, which  Captain  Kemble  asked  his  permission  to  land,  and, 
when  it  was  refused,  asked  witness  to  say  nothing  about  his 
request  (ib.  p.  107,  et  seq). 

Lewis  J.  Kirk  testified  that  he  was  Inspector  of  Customs,  and, 
on  the  day  preceding  the  seizure  of  the  Meteor,  he  went  on  board 
by  direction  of  the  Surveyor  of  the  Port ;  that  he  saw  the  first 
mate,  Betts,  who  told  him  "  he  had  shipped  for  one  year^  but  ex- 
pected to  he  in  New  York  in  three  months  "/  that  he  examined  the 
cargo-book,  and  found  the  vessel  had  no  merchandise  on  board, 
only  coal  and  stores  ;  that  a  portion  of  the  stores  were  marked 
"  reserved  stores"  (ib,  pp.  120,  122). 

The  manifest  produced  to  the  collector  of  customs  by  Captain 
Kemble  on  the  22d  January,  1866,  on  application  for  clearance, 
describes  only  "  fiiel  and  stores."  Its  correctness  was  sworn  tor  by 
Kemble  on  that  day.     The  voyage  was  described  as  to  Panama. 

The  Court  cannot  fail  to  see  how  inexorably  this  testimony 
brings  the  Meteor  within  the  circle  of  the  denunciations  of  the  leg- 
islation of  1818.  It  discloses  two  high  contracting  parties,  *'  con- 
cerned "  in  furnishing  or  fitting  out  that  vessel ;  the  owners  or 
agents  of  the  ship,  on  the  one  side,  and  the  Chilian  government, 
its  Minister,  confidential  agent,  consul,  or  unofiicial  agents,  on  the 
other  side.     The  Consul  can  not  and  will  not  deny,  that  he  held 
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out  ByroD,  McNichols,  and  Conkling  to  be  his  agents,  acting  on 
behalf  of  Chile.  Wright,  by  his  evidence,  leaves  no  doubt  on  that 
point.  And  if  the  Court  is  satisfied  that  all  parties  were  so  "  con- 
cerned "  in  famishing  or  fitting  out  the  Meteor,  it  can  and  will 
have  no  difficulty  in  finding  the  necessary  intent. 

It  needs  only  to  make  such  a  review  of  the  evidence  as  I  have 
just  given,  4o  see  how  entirely  unjust  was  the  eflfort  of  the  counsel 
for  the  claimants  to  characterize  the  government  witnesses  as  a 
parcel  of  irresponsible  "  intermeddlers."  Was  Jerome  —  a  part 
owner  in  the  vessel  to  the  extent  of  thirty  thousand  dollars  —  an 
*' intermeddler,"  when  he  made  an  agreement  with  the  Chilian 
Minister  to  go  on  board  the  vessel,  some  four  or  five  months  ago, 
with  the  view  of  inducing  him,  or  his  government,  to  purchase 
her  ?  Is  there  any  possible  legal  question  as  to  the  admissibility 
of  his  testimony?  Is  there  any  suggestion  that  it  is  hearsay, 
secondary,  or  immaterial?  Four  or  five  months  ago  carries  us 
back  to  November,  1865,  and  war  between  Spain  and  Chile  was 
declared  September  26,  1865.  What  was  the  motive  of  Mr. 
Jerome  in  making  an  appointment  with  the  Chilian  Minister  to  go 
to  Jersey  City  and  inspect  the  ship  ?  I  pray  your  Honor  to  re- 
flect upon  this,  when  you  shall  come  to  consider  whetlier  any  of 
the  owners  of  the  Meteor  were  knowingly  concerned  in  affording 
her  to  the  Chilian  government,  with  knowledge  or  intent  that  she 
was  to  be  used  in  the  hostilities  between  that  government  and  Spain. 
I  take  it  that  if  we  had  no  otlier  testimony  of  the  relation  of  the 
owners  to  the  voyage  which  this  vessel  was  about  entering  upon 
when  she  was  seized,  this  evidence  of  Jerome  alone  would  be 
sufficient  to  create  the  strong  mispicion  recognized  by  the  Supreme 
Court  in  the  slaver  cases. 

The  Court.  My  impression,  although  I  have  taken  no  notes  of 
the  testimony,  as  I  rely  upon  the  report  of  the  short-hand  writer, 
is,  that  Mr.  Jerome  said  that  he  had  no  conversation  with  the 
Chilian  Minister  at  that  time  about  purchasing  the  vessel. 
'  Mr.  Choate.  And  he  stated  at  that  time,  also,  that  the  Chilian 
Minister  had  no  authority  to  buy  the  vessel. 

Mr*  Webster.  I  will  refer  to  the  short-hand  writer's  report.  I 
do  not  think  it  possible  that  I  am  in  error.  The  testimony  of  Mr. 
Jerome  is  to  be  found  (Vol.  I.  p.  220).  The  stenographer's  re- 
port reads  as  follows:  — 
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Q.  Have  you  ever  been  on  board  the  Meteor  ?    A.  Yes,  sir. 

Q.  When  were  you  on  board  of  her  last  ?  A.  I  never  was  on  board  but 
once. 

Q.  When  was  that  ?    A.  Some  four  or  five  months  aga 

Q.  In  whose  company  were  you  at  that  time  ?  A.  Mr.  Asta  Buruaga's,  the 
Chilian  Minister ;  I  think  no  one  else. 

Q.  Was  Mr.  R  B.  Forbes  along  at  that  Ume  ?    A.  I  think  not 

Q.  What  is  your  best  impression  ?    A.  My  best  impression  is, that  he  was 
not ;  I  am  quite  sure  he  was  not 
-  Q.  Where  was  the  vessel  lying  at  that  time  ?    A.  At  Jersey  City. 

Q.  Did  you  and  the  Chilian  Minister  go  together  to  visit  her  ?  A.  No,  I 
think  not ;  I  think  I  met  him  there. 

Q.  By  agreement  ?    A.  Yes. 

Q.  What  was  the  agreement  you  made  with  him  by  which  yon  met  him 
there  ?     A.  I  asked  him  to  look  at  the  ship. 

Q.  For  what  purpose  ?    A.  To  see  if  he  would  buy  her. 

Q.  And  did  he  look  at  the  ship  ?     A.  He  did. 

Q.  Did  you  and  he  examine  the  ship  together  on  that  occasion  ?  A.  We 
went  through  her  partially,  not  much. 

Mr.  Choate.  He  further  stated  that  he  supposed  the  Chilian 
Minister  himself  had  no  authority  then  to  complete  the  negotiation. 
We'  find  that  there  was  no  negotiation  between  him  and  the  Chil- 
ian Minister  for  purchase  and  sale. 

Mr,  Webster,  We  need  not  dispute  here  about  that  The 
point  upon  which  I  am  now  addressing  the  Court  is,  that  Mr. 
Jerome  desired  to  sell  the  Meteor  to  the  Chilian  government,  and 
offered  her  to  its  control  for  money. 

Mr,  Choate,     He  wished  to  sell  her. 

Mr.  Webster,  To  the  Chilian  government ;  or  else  why  did  he 
solicit  the  Chilian  Minister  to  go  on  board  her.  He  admits  that 
he  made  an  agreement.  He  is  then  asked,  in  his  direct  examina- 
tion^ "  for  what  purpose,"  and  he  replied,  **  to  see  if  he  would  buy 
her."  It  is  true,  as  I  have  already  stated,  that,  in  the  subsequent 
examination  of  Mr.  Jerome,  he  seemed  to  desire  to  modify  his 
previous  statement,  and  opportunity  was  given  to  him.  But  his 
explanation  did  not  vary  or  affect  the  fact  that  he  desired  to  place 
the  Meteor  at  the  disposal  of  Chile.  In  order  that  there  may  be 
no  misunderstanding  upon  this  point,  let  me  re-read  the  explana- 
tion of  Mr.  Jerome,  taken  from  the  short-hand  writer's  report, 
(ib.  p.  224.)     Here  it  is :  — 

Q.  Do  you  desire  to  change  your  testimony  in  that  respect,  or  is  it  correct  ? 
A.  Not  exactly ;  I  am  recorded  there  as  saying  that  I  asked  him  there  to  see  if 
he  would  buy  her. 
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Q.  In  what  particular  is  your  testimony  incorrect  ?  A.  I  could  not  expect 
him  to  buy  her,  because  he  had  no  power  to  buy  her,  as  I  understood ;  the 
ship  was  for  sale,  and  I  wanted  him  to  look  at  her ;  perhaps  he  might  recom- 
mend her. 

Q.  You  say  you  did  not  expect  him  to  buy  her  ?    A.  No,  sir. 

Q.  Because  he  had  not  the  authority  to  buy  her  ?    A.  No. 

Q.  Who  did  you  suppose  had  the  authority  to  buy  her  ?  A.  I  did  not  sup- 
pose any  one  had  at  that  time ;  I  thought  the  occasion  might  turn  up. 

Q.  How  did  you  know  he  had  not  authority  to  buy  her  ?    A.  I  did  not  know. 

Q.  What  did  you  mean  when  you  said  you  did  not  suppose  he  had  authority 
to  buy  her  ?    A.  I  simply  did  not  suppose  he  had. 

Q.  Who  did  you  suppose  had  ?    A.  I  did  not  suppose  any  one  had. 

Q.  Why,  then,  did  you  ask  the  Chilian  Minister  to  look  at  the  ship  ?  A. 
Well,  I  thought  the  occasion  might  turn  up  that  he  might  want  to  buy  her. 

Now,  if  the  Coart  please,  this  agreement,  appointment,  inter- 
view, and  visit  to  the  Meteor,  in  which  Mr.  Jerome  and  the  Chil- 
ian Minister  were  concerned,  were  the  inception  and  beginning  of 
an  aiFair  which  culminated  in  an  illegal  transaction. 

The  Court.  I  had  been  under  the  impression  that  Jerome 
characterized  that  interview  as  only  a  casual  one. 

Mr,  Choate.  Jerome,  like  Low,  testified  that  he  had  given 
over  all  control  of  the  sale  of  the  ship  to  Mr.  Forbes,  and  did  not 
claim  to  have  power  to  sell  her. 

Mr.  Webster.  But  we  see  that  the  testimony  fixes  beyond  dis- 
pute, that  the  meeting  was  not  casual  or  accidental,  but  a  well- 
defined  and  clearly  intended  agreement,  and  whether  Jerome  had, 
or  had  not,  the  power  to  complete  the  transfer,  he,  at  least,  tells 
the  Court  when  "the  negotiation  for  furnishing  and  fitting  out  tliis 
vessel  in  the  interest  of  Chile  against  Spain  really  began.  If  any 
iaith  can  be  put  in  human  testimony,  Jerome  solicited  the  Chilian 
Minister  to  inspect  the  Meteor,  to  see  if,  at  some  time,  his  govern- 
ment would  not  buy  her.  Forbes  said,  in  his  letter  of  September, 
1865,  that  the  Meteor  was  for  sale,  but  ^^  I  cannot  name  a  price 
until  I  consult  the  other  owners.  I  am  open  to  an  offer."  At  or 
about  that  time,  Jerome  makes  an  appointment  with  the  Chilian 
Minister,  in  respect  to  this  vessel,  which  had  no  regular  occu- 
pation, and  which  was  up  for  ^^  Cowes  and  a  market." 

But  I  began  my  allusion  to  the  testimony  of  Jerome,  chiefly  to 
repel  the  suggestion  of  the  other  side,  that  the  government  had 
introduced  no  witnesses  but  ^^  intermeddlers." 

Again  :  your  Honor  will  remember  that  when  Cary  came  to 
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Wright's  office,  and  demanded  to  know  who  were  his  principals, 
and  Wright  replied,  the  Chilian  government ;  Gary  then  said,  that 
he  had  already  been  in  treaty  for  affording  to  that  government  the 
Meteor,  and  it  had  no  money. 

Mr.  Choate,  His  language  was  that  he  had  made  an  offer. 
*'  Treaty"  is  the  word  of  counsel. 

Mr.  Webster.  Well,  let  us  refer  to  the  short-hand  writer's  re- 
port again,  to  settle  this  point.  I  read  from  Winght's  Direct  Ex- 
amination (ib.  132)  :  — 

Q.  Do  you  recollect  anything  more  of  that  interview  with  Mr.  Gary  ?  A. 
No,  sir. 

Q.  Was  anything  said  by  him  at  the  interview  with  you  to  the  effect,  or  in 
substance,  that  he  had  already  had  negoUations  for  the  sale  of  the  Meteor  to 
the  Chilian  government  ?    [Objected  to  by  claimant's  counseL] 

The  Court,  Ask  what  conversation  he  had.  A.  As  I  have  said,  at  that 
time  he  said  he  had  already  been  in  treaty  with  them,  and  they  had  no  money. 

Therefore  the  Court  will  perceive  that  **  treaty "  is  not  the 
word  of  counsel,  but  is  the  word  of  the  witness  in  reply  to  a  ques- 
tion put  by  the  Court. 

Mr.  Choate.  Wright  said,  "As  I  have  said  before."  And 
what  he  had  said  before  was,  that  he  had  an  application  of  that 
kind  before,  and  they  had  no  money. 

Mr.  Webster.  That  is  not  the  language  of  the  record,  and,  be- 
sides, it  is  clear  that  Mr.  Cary  could  not  have  gone  far  in  these 
endeavors  to  sell  the  Meteor  to  the  Chilian  government,  without 
coming  to  what,  in  such  business,  is  properly  characterized  as  a 
negotiation  or  treaty. 

Now  put  these  things  together,  and  see  what  we  have.  Forbes 
states,  in  September,  1865,  that  the  vessel  is  for  sale.  Jerome,  in 
September,  1865,  solicited  the  Chilian  Minister  to  go  to  Jersey 
City  and  examine  her.  Cary,  in  December,  1865,  admitted  that, 
previous  to  that  time,  he  had  been  in  actual  treaty,  or  negotiation, 
to  place  her  at  the  disposal  of  the  Chilian  government.  I  submit 
to  your  Honor  that,  upon  the  testimony  of  Cary  alone,  there  is 
evidence  of  such  a  palpable  violation  of  the  Neutrality  Act  as  sub- 
jects this  ship  to  forfeiture.  Her  owners  confess  that  they  have 
offered  to  Aimish  this  formidable  war-vessel  to  one  belligerent, 
under  circumstances  which  preclude  the  possibility  that  they  could 
have  been  ignorant  of  the  use  to  which  that  belligerent  intended 
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to  put  her.  When  Wright  informed  Gary  that  it  was  the  Chilian 
government  for  whom  he  was  acting  as  agent,  did  Gary  suggest 
the  unlawftilness  of  snch  a  negotiation  ?  No,  nothing  of  the  kind  I 
The  only  point  of  difficulty  he  suggested  was  the  want  of  cash 
funds.  Violation  of  law  did  not  seem  to  enter  into  his  thought  or 
comprehension.  More  than  that,  Gary  subsequently  returned  to 
Wright's  office  to  see  if  arrangements  had  been  completed  by  the 
Ghilian  agents  for  raising  the  necessary  ftinds. 

Again :  Your  Honor  will  remember  that  Wright,  in  one  of  his 
earliest  interviews  with  Rogers,  in  respect  to  the  Meteor,  ex- 
pressed to  the  latter,  doubt  as  to  whether  Ghilian  agents  could  get 
the  Meteor  out  of  this  port.  Wright  knew  that  the  Meteor  was  a 
war-vessel,  and  he  knew  she  was  an  armed  vessel,  because  he  had 
seen  two  Parrott  guns  on  board.  He  knew  (which  the  learned 
counsel  for  the  claimants  aiFects  not  to  know}  of  the  restraints 
which  the  act  of  1818  places  upon  warlike  vessels,  and  especially 
upon  vessels  actually  armed.  Bring  that  piece  of  testimony  side 
by  side  with  the  other  fact,  that  three  days  before  the  Meteor  ap- 
plied for  her  clearance  these  two  guns  were  taken  off  and  stored  in 
a  warehouse  near  by.  Is  not  thi^  incident  of  itself  sufficient  to 
make  strong  suspicion  of  the  illegality  of  the  voyage  ?  If  it  be 
that  the  Meteor  was  bound  for  Ghina,  as  has  been  vaguely  sug- 
gested by  counsel,  then  it  is  clear  that  she  was  bound  for  a  locality 
where  her  guns  would  be  wanted,  if  guns  are  ever  needed  in  the 
merchant  service. 

Again :  If  the  Meteor  was  going  on  a  voyage  of  pure  commercial 
adventure,  and  to  find  a  market  to  sell  herself,  it  seems  very  clear 
that  she  would  have  taken  on  board  all  the  apparel  and  furniture 
which  really  belonged  to  her.  But  the  truth  and  fact  are  that, 
the  illegal  voyage  having  been  determined  on,  these  guns  were 
taken  off  in  order  to  remove  objects  so  prominent  that  the  govern- 
ment would  not  fail  to  &sten  suspicion  thereon.  And  here  the 
Gourt  will  observe  that  we  are  dealing,  not  with  "  intermeddlers," 
but  with  the  recognized  agents  of  the  vessel. 

Once  more :  Hunter,  the  translator  and  secretary  of  Mackenna, 
the  confidential  agent  in  New  York,  testified  that  Eemble,  the 
captain  of  the  Meteor,  was  in  the  habit  of  visiting  Mackenna*s 
headquarters  before  the  seizure  was  made.  Is  there  any  explana- 
tion of  such  visits  offered  by  the  claimants  ?     Captain  Kemble  has 
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been  here  in  Court  every  dty  of  the  trial,  sitting  near  the  learned 
counsel,  accessible  to  him,  and  yet  they  do  not  venture  to  put  him 
upon  the  witness-stand,  to  give  the  Court  any  proper  reason  for 
tliis  intercourse  by  an  American  sea-captain  ivith  the  confidential 
agent  of  a  foreign  government,  and  this  confidential  agent  proved, 
by  the  evidence  in  this  case,  to  have  been  guilty  of  tlie  atrocious 
crime  of  organizing  and  setting  on  foot,  within  the  jurisdiction  of 
the  United  States,  a  fleet  of  gunboats,  under  a  contract  with  the 
provider  of  these  formidable  instruments  to  blow  up  with  torpe- 
does public  armed  vessels  of  the  Spanish  navy,  and  all  on  board. 
Can  it  be  said  that  this  incident  of  the  repeated  visits  of  the  cap- 
tain of  the  Meteor  to  the  house  of  the  confidential  agent  of  Chile, 
in  this  city,  is  of  no  consequence,  when  taken  with  the  other 
proved  fact,  that  the  same  captain  told  Nichols,  —  a  witness,  un- 
impeached  and  unimpeachable,  —  that  if  the  Meteor  was  disposed 
of  to  Chile,  he  (Kemble)  should  take  her  out,  and  deliver  her 
over  to  a  fighting  captain  ?  Are  there  any  ^^  intermeddlers  "  in 
this  branch  of  the  case  ?  In  a  word,  up  to  this  point  have  we  not 
been  dealing  exclusively  with  the  owners  or  recognized  agents  of 
the  Meteor  ? 

The  conversation  of  Captain  Nichols  with  Captain  R.  B.  Forbes 
is,  under  the  circumstances,  something  more  than  a  mere  casual 
afiair.  The  Court  will  remember  that  Captain  Nichols  testified 
that  he  said  to  Forbes  on  the  ferry-boat,  that  he  saw  the  Meteor 
was  off  for  Chile,  and  that  Forbes  made  no  reply,  but  cautioned 
him  not  to  speak  so  loud  about  such  a  matter  in  so  public  a  place. 
This  incident  becomes,  of  course,  important  or  unimportant  by 
reason  of  its  association  with  other  facts,  and,  taking  the  evidence 
in  this  case  as  a  body,  no  one  can  safely  say  that  it  does  not  aid  in 
coming  to  a  correct  conclusion  as  to  the  voyage  on  which  the  Me- 
teor was  then  about  to  enter.  Thus  much  for  the  owners  of  the 
vessel  and  her  ageiits. 

When  we,  in  turn,  come  to  look  at  the  acts  of  the  officials  of 
the  Chilian  government,  we  find  a  state  of  things  which  irresistibly 
impels  to  the  conclusion  that  this  vessel  has  been  placed  within 
the  denunciations  of  the  third  section  of  the  Act  of  1818.  The 
Court  will  remember  that,  on  Friday  before  the  seizure  of  the 
Meteor,  Rogers  said  that  she  was  to  go  to  Panama,  there  to  be 
turned  over,  and  change  hands.     Remember  this  statement  firom 
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Rogers  does  not  come  from  an  "  intermeddler,"  but  from  the 
recognized  official  representative  of  the  government  of  Chile,  in 
this  port,  —  an  officer  charged  with  special  ftmctions  and  daties, 
and  permitted  by  our  government  to  have  privileges  in  the  United 
States,  —  privileges  which  are  always  faithfully  recognized  in  this 
Court.  Rogers  stated  that,  although  he  had  nothing  to  do  with 
the  final  consummation,  he  believed  Mackenna  had  done  the  busi- 
ness, and  that  he  thought  the  arrangement  a  good  one,  because  it 
included  seven  hundred  and  fifty  tons  of  coal.  Now,  will  some- 
body tell  me,  if  the  Chilian  government  be  not  a  party  to  the  fur- 
nishing and  fitting  out  the  Meteor,  with  seven  hundred  and  fifty 
tons  of  coal,  an  article  now  recognized  as  contraband  of  war,  how 
did  it  happen  that  on  Friday,  the  Chilian  Consul  knew  all  about  it, 
and  about  the  vessel,  even  to  her  day  of  sailing?  Remember, 
I  repeat,  this  is  not  a  statement  of  Byron,  or  McNichols,  or  Conk- 
ling,  or  any  of  the  men  whom  my  learned  friend  stigmatizes  as 
"  intermeddlers,"  but  of  a  man  accredited  by  the  Chilian  govern- 
ment to  this  country  as  consul.  On  Saturday,  the  next  day, 
Rogers  called  on  McNichols,  and  told  him,  in  substance,  that  the 
procurement  of  the  Meteor  was  settled  upon  ;  that  she  was  going 
to  clear  for  Panama.  And  on  Monday  morning,  Rogers  called 
again,  and  said  the  Meteor  would  clear  that  day,  and  it  was  the 
very  day  she  did  attempt  to  clear,  and  on  the  next  day  she  was 
seized  by  a  mandate  of  this  court.  As  I  have  said  before,  there  is 
no  attempt  on  the  part  of  the  claimants  to  impeach  these  wit- 
nesses ;  no  attempt  to  show  they  are  not  men  of  character ;  no 
effort  to  satisfy  your  Honor  that  they  are  not,  in  every  respect,  as 
worthy  of  belief  as  Messrs.  Forbes,  or  Mr.  Low,  or  Mr.  Jerome. 
Our  witnesses  have  been  subjected  to  a  cross-examination  as  se- 
vere and  adroit  as  witnesses  ever  endured.  Their  history,  busi- 
ness, place  of  residence,  everything  concerning  their  interior  life, 
has  been  gone  into  at  length.  How  did  they  bear  the  ordeal? 
Was  there  one  incident,  from  beginning  to  end,  which  tended,  in 
your  Honor's  judgment,  to  impair  confidence  in  these  witnesses  ? 
I  watched  with  great  interest  during  the  three  days  of  the  argu- 
ment of  my  friend  in  behalf  of  the  claimants,  to  see  if  he  would 
ventture  to  present  to  your  Honor  any  theory  as  to  what  kind  of  a 
voyage  the  Meteor  was  entering  upon  when  arrested.     For  the 

first  two  days  of  the  argument,  he  kept  clear  of  any  such  explana- 
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tion.  He  gave  that  branch  of  the  subject  a  very  wide  berth.  He, 
to  be  sure,  expounded,  with  great  unction,  certain  theories  of  law, 
but  failed  utterly  to  put  his  case  in  a  condition  to  get  the  benefit 
of  his  theories,  except  in  the  last  day  of  his  argiunent,  when  he 
spent  considerable  time  in  insisting  that  the  Messrs.  Forbes  had  a 
right  to  sell  the  Meteor  to  Chile.  It  is  not  readily  to  be  perceived 
what  necessity  there  was  for  any  such  line  of  argument,  if  the  &ct 
be  that  the  Meteor  was  on  a  commercial  voyage  to  China,  or  else- 
where, and  had  no  possible  relation  to  the  Chilian  government  or 
to  the  Chilian  service.  *  The  Messrs.  Forbes,  he  claimed,  in  all 
their  arrangements  with  Chile,  in  respect  to  the  Meteor,  had  done 
nothing  but  what  they  had  a  perfect  right  to  do.  Here  again, 
I  respectftilly  submit,  we  have,  in  the  confession  of  the  learned 
counsel,  a  very  important  piece  of  evidence,  which  does  not  come 
from  an  "  intermeddler." 

My  friend  endeavored  to  create  much  smoke  and  confusion  out 
of  the  fact  that  Conkling,  Wright,  and  Rogers,  had  conversation 
about  funds  with  which  to  pay  for  the  Meteor.  The  explanation 
of  this  is  very  simple.  Rogers  told  Wright  that  the  confidential 
agent  had  not  arrived,  but  that  he  was  expected  soon,  and  would 
have,  or  would  be  able  to  make,  arrangements  for  funds.  In  the 
mean  time,  says  Rogers,  Chile  needs  armed  vessels,  and  if  some 
one  can  be  found  who  will  advance  money  upon  Chilian  drafts  on 
the  government  at  Santiago,  the  exit  of  vessels  will  be  very  much 
facilitated.  That  was  what  these  conspirators  in  behalf  of  Chile 
were  doing  when  they  applied  to  Messrs.  Sackett,  Belcher,  &  Co., 
to  advance  the  money.  This  is  a  very  common  transaction,  and 
such  an  one  as  our  own  Minister,  for  example,  may  very  likely 
have  had  occasion,  at  some  time,  to  make  in  London,  or  elsewhere ; 
and  it  is  clear,  upon  the  evidence,  that  the  Chilian  agents  were 
willing  to  pay  a  very  large  h<mu%  to  any  one  who  thought  enough 
of  Chilian  securities,  drawn  by  the  Minister  in  this  country,  to  ad- 
vance money  upon  them. 

The  excellent  deportment  and  bearing  of  the  government  wit- 
nesses upon  the  stand  cannot  have  escaped  the  attention  of  the 
Court.  They  were  careful  and  cautious  in  all  their  statements, 
and  evidently  had  an  honest  purpose  to  keep  within  the  bou'nds  of 
strict  truth.  In  fact,  Wright  was  so  reserved,  and  so  apparently 
careful  not  to  say  any  more  than  was  necessary  against  the  Me- 
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teor,  that  he  might  well  enough  have  created  the  impression  in  the 
court-room  that  he  was  more  favorable  to  the  Messrs.  Forbes,  and 
more  in  their  interest  than  in  the  interest  of  the  United  States. 

The  last  point  made  by  the  counsel  on  the  other  side,  in  his  very 
able  and  instructive  argument,  —  instructive,  I  am  free  to  say, 
both  to  us  who  are  opposed,  as  it  doubtless  was  to  those  who  sym- 
pathized with  the  views  he  elaborated,  —  and  one  which  he  urged 
upon  your  Honor  quite  at  length,  and  with  much  fervor,  was  that 
his  clients  represented  in  this  case  the  freedom  of  commerce.  We 
do  not  take  that  view.  It  occurred  to  me,  while  the  counsel 
was  addressing  your  Honor  so  eloquently  on  this  point,  that  some- 
what such  a  claim  and  such  an  argument  was  without  doubt  used 
by  the  claimants  in  the  trial  of  the  Alexandra,  and  in  Parliament 
by  the  friends  of  Messrs.  Laird,  to  vindicate  their  action.  Upon 
our  theory  of  the  case,  if  Messrs.  Forbes  are  vindicators  in  this 
matter  of  the  freedom  of  commerce,  then  the.  Messrs.  Laird  of 
Liverpool  occupied  that  position.  The  latter  undertook  .to  sell  to 
Confederate  agents  unarmed  vessels.  That  fact,  and  the  failure  of 
the  English  government  to  stop  the  business,  roused  for  two  years 
in  the  United  States  an  amount  of  denunciation,  of  criticism  of  the 
Queen,  her  government,  her  law-officers,  and  the  jurisprudence  of 
England,  such  as,  I  venture  to  say,  has  never,  in  the  history  of 
nations,  been  meted  out  by  one  nation  to  another,  with  whom 
it  professed  relations  of  amity.  Did  any  one  suggest,  during  those 
two  years,  in  the  United  States,  that  the  Messrs.  Laird  represented 
the  fi'eedom  of  commerce  ?  We  thought  the  only  freedom  they 
represented,  when  they  fitted  out  these  cruisers,  was  the  freedom 
to  sink  unarmed  merchantmen  and  whalers  to  the  bottomless 
depths,  and  to  indulge  the  pitiable,  contemptible  purpose,  for  brave 
men,  of  destroying  the  results  of  the  hard-earned  industry  of  the 
toiling  fishermen  of  New  Bedford.  That  is  the  "  freedom  of  com- 
merce," which  the  Messrs.  Laird  represented  in  selling  the  Ala- 
bama, and  others  represented  in  afibrding  the  Tallahassee  to 
Confederate  agents  in  Liverpool.  If  our  theory  of  the  case  be 
correct,  the  Messrs.  Forbes  occupy  to  the  Chilian  government  the 
same  attitude  in  the  sale  of  the  Meteor,  that  the  Messrs.  Laird 
occupied  to  the  Confederates  in  the  sale  of  the  armed  rovers  of  the 
sea.  No,  if  your  Honor  please,  there  is  no  freedom  of  commerce 
about  it  I    There  is  not  an  honest  ship-owner,  or  an  honest  mer- 
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cantile  firm  in  this  city,  or  in  Boston,  engaged  in  legitimate  busi- 
ness, who  has  any  desire  that  Messrs.  Forbes  should  famish  to  or 
fit  out  this  ship  for  Chile,  to  be  used  as  a  privateer  against  Spain. 
On  the  contrary,  they  wish  the  government  to  repress,  if  need  be, 
with  a  strong  hand,  every  effort,  no  matter  fix)m  whence  it  comes, 
of  persons  in  the  United  States,  who,  having  a  ship  which  cannot 
be  used  in  lawful  commerce,  seek  to  use  it  against  the  interest 
of  neutrality. 

This  case,  with  all  its  far-reaching  relations,  international  and 
municipal,  is  now  committed  to  the  determination  of  the  Court. 
If  I  had  failed  to  remember  that  I  was  addressing  a  magistrate 
who,  by  long  years  of  judicial  labor,  had  become  practised  in  the 
examination  of  oral  or  written  testimony,  and  whose  instinctive 
perception  of  what  is  admissible  or  inadmissible,  pertinent  or  im- 
pertinent, material  or  immaterial,  made  the  exposition  of  counsel 
thereon  quite  unnecessary,  I  might  have  dwelt  upon  the  evidence 
more  at  length.  But  what  would  be  proper  under  other  circum- 
stances, or  before  a  jury,  would  be  improper  here.  I  therefore 
now  withdraw  myself  from  the  cause,  on  submitting  but  this  final 
thought. 

The  highest  and  holiest  duties  which  can  be  imposed  upon 
a  government  are  the  preservation  of  its  own  existence,and  there- 
by, the  protection  of  the  life,  liberty,  property  and  happiness  of  its 
people.  The  discharge  of  these  high  functions  belongs,  primarily, 
in  the  United  States,  to  the  legislative  and  executive  departments 
of  the  government,  and  if  it  be  neglected  or  omitted,  the  fearful 
responsibility  rests  with  those  departments.  But,  on  the  other 
hand,  it  would  be  in  vain  —  worse  than  in  vain,  it  would  be  delusive 
—  to  enact  wise  and  wholesome  laws,  designed  to  supplement  the 
recognized  jurisprudence  of  nations,  and  thus  avert  those  acts  of 
war  which  threaten  national  life,  unless  those  laws  are  enforced 
by  the  judicial  tribunals  of  the  land,  in  the  spirit  which  inspired 
their  enactment. 


DECISION  OF  THE  CIRCUIT  COURT. 


Circuit  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

The  United  States  vs.  The  Steamship  "  Meteor,'*  heb 

Tackle,  Ac. 

Nelson,  C.  J.  This  is  an  appeal  in  admiralty  from  a  decree 
of  condemnation  in  a  libel  of  information  for  the  violation  of  the 
neutrality  laws  of  tl^e  United  States.  We  have  examined  the 
pleadings  and  proofs  in  the  case,  and  have  been  unable  to  concur 
in  the  judgment  of  the  Court  below,  but  from  the  pressure  of  other 
business  have  not  found  time  to  write  out  at  large  the  grounds  and 
reasons  for  the  opinion  arrived  at.  We  must,  therefore,  for  the 
present,  be  content  in  the  statement  of  our  conclusions  in  the  mat- 
ter:— 

1.  Although  negotiations  were  commenced  and  carried  on  be- 
tween the  owners  of  the  Meteor  and  agents  of  the  government  of 
Chile  for  the  sale  of  her  to  the  latter,  with  the  knowledge  that  she 
would  be  employed  against  the  government  of  Spain,  with  which 
Chile  was  at  war,  yet  these  negotiations  failed,  and  came  to  an  end, 
from  the  inability  of  the  agents  to  raise  the  amount  of  the  pur- 
chase money  demanded ;  and  if  the  sale  of  the  vessel,  in  its  then 
condition  and  equipment,  to  the  Chilian  government  would  have 
been  a  violation  of  our  neutrality  laws,  of  which  it  is  unnecessary 
to  express  any  opinion,  the  termination  of  the  negotiation  put  an 
end  to  this  ground  of  complaint. 

2.  The  furnishing  of  the  vessel  with  coal  and  provisions  for  a 
voyage  to  Panama,  or  some  other  port  of  South  America,  and  the 
purpose  of  the  owners  to  send  her  thither,  in  our  judgment,  was 
not  in  pursuance  of  an  agreement  or  understanding  with  the  agents 
of  the  Chilian  government,  but  for  the  purpose  and  design  of  find- 
ing a  market  for  her ;  and  that  the  owners  were  free  to  sell  her  on 
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her  arrival  there  to  the  govemnient  of  Chile,  or  of  Spain,  or  of 
any  other  government  or  person  with  whom  they  might  be  able  to 
negotiate  a  sale. 

8.  The  witnesses  chiefly  relied  on  to  implicate  the  owners  in  the 
negotiations  with  the  agents  of  the  Chilian  government,  with  a 
view  and  intent  of  fitting  out  and  equipping  the  vessel  to  be  em- 
ployed in  the  war  with  Spain,  are  persons  who  had  volunteered  to 
negotiate  on  behalf  of  the  agents  with  the  owners  in  expectation 
of  large  commissions  in  the  event  of  a  sale,  or  persons  in  the  ex- 
pectation of  employment  in  some  situation  in  the  command  of  the 
vessel,  and  very  clearly  manifest  their  disappointment  and  chagrin 
at  the  failure  of  the  negotiations  ;  and  whose  testimony  is  to  be  ex- 
amined with  considerable  distrust  and  suspicion.  We  are  not 
satisfied  that  a  case  is  made  out,  upon  the  proofs,  of  a  violation  of 
the  neutrality  laws  of  the  United  States,  .and  must,  therefore,  re- 
verse the  decree  below,  and  enter  a  decree  dismissing  the  libel. 


An  Appeal  was  taken  by  the  Government  from  the  decision  of 
the  Circuit  Court  to  the  Supreme  Court  of  the  United  States,  but 
was  not  prosecuted  to  a  hearing,  being  dismissed  by  consent,  No- 
vember 9, 1868. 


APPENDIX. 

In  The  Sufbeme  Coubt  of  the  United  States. 

December  Term,  1868. 


United  States     • 


vs.  \    No.  297. 


The  Steamer  «  Meteor." 


And  now,  to  wit  the  6th  day  of  November,  1868,  it  is  agreed  by  and 
between  the  respective  attorneys  in  the  above  case  that  the  same  be  dis- 
missed, and  the  Clerk  of  the  Supreme  Court  is  hereby  directed  to  enter 
the  same  as  dismissed,  conformably  to  this  agreement  It  is  further 
agreed  that  the  cost  of  the  said  appeal  shall  be  paid  by  the  respective 

parties. 

(Signed)  C.  Ctjshing, 

Special  Counsel  of  U,  S, 

(Signed)  Jos.  H.  Choate, 

Counsel  for  Appellee. 

1868,  November  6th.  The  preceding  stipulation  to  dismiss  this  case 
having  been  this  day  filed  and  the  fees  due  the  clerk  by  the  parties  in 
this  case  having  been  paid,  this  case  is  thereupon  now  here  dismissed, 
pursuant  to  the  29th  Rule  of  this  Court. 

Test :  D.  W.  Middlbton, 

CUrh  Sup.  Court  XT.  S. 

I,  D.  W.  Middleton,  Clerk  of  the  Supreme  Court  of  the  United  States, 
do  hereby  certify  that  the  preceding  is  a  true  copy  of  the  stipulation  filed 
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[l.  S.] 


in  the  above  entitled  cause,  and  of  the  entry  endorsed  by  me  thereon  dis- 
missing the  said  cause  pursuant  to  the  29th  Rule  of  this  Court 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  the  said  Supreme  Court  of  the  United  States, 
at  the  City  of  Washington  this  seventh  day  of  November,  in 
the  year  of  our  Lord  eighteen  hundred  and  sixty-eight 

D.  W.  MiDDLETON, 

Clerk  Sup.  Court  U.  S. 
A  Copy :  Kenneth  G.  White, 

Clerk. 


U.S. 

Int.  RcT. 

Stamp, 

Sets. 


In  the  United  States  Circuit  Court  for  the  Southern 

District  of  New  York, 

Monday,  November  9  th,  1868. 

Present,  Hon.  Judge  Blatchford. 


The  United  States 


v$. 


The  Steamship  Meteor,  &c 


Upon  reading  and  filing  the  Mandate  of  the  Supreme  Court  of  the 
United  States  in  the  above  entitled  action,  whereby  it  appears  that  the 
appeal  from  the  final  decree  of  this  court  herein  has  been  dismissed  in 
the  Supreme  Court,  pursuant  to  the  29th  Rule  of  that  court,  and  on  mo- 
tion of  Joseph  H.  Choate  of  counsel  for  the  claimants,  and  Samuel  G. 
Courtney,  Attorney  for  the  United  States  appearing  and  not  opposing,  it 
is  ordered  and  decreed  by  this  court  that  the  bonds  of  the  claimants  and 
their  sureties  filed  in  this  action  on  the  appeal  to  the  court  from  the  final 
decree  of  the  District  Court  of  the  United  States  therein,  and  also  all 
the  stipulations  for  costs  and  value  filed  by  the  claimants  in  the  said  Dis- 
trict Court  in  this  action,  be  and  the  same  are  hereby  cancelled,  and  the 
clerk  is  directed  to  cancel  the  same  upon  the  face  thereof. 

A  Copy :  Kenneth  G.  White, 

Clerh 
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